Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


HARVAHU  LAW  LIBRARY 


mmmam 


iWP 


♦ 


d- 


Cincinnati  Superior 
Court  Decisions 


A  COLLECTION  OF  CASES  DECIDED  AT  SPECIAL  AND 

GENERAL  TERMS  OF  THE 


SUPERIOR  COURT  OF  CINCINNATI 


BY 

LEWIS    M.    HOSEA 

JUDGE  OF  THB  SUPERIOR  COURT 


NOTE  :  The  opinions  printed  in  thit  volume,  some  of  which  have  already 
appeared  in  current  law  publications,  have  been  collected  in 
this  form  for  personal  convenience  of  reference 
(^  in    the    duties    of    the    court. 


CINCINNATI,  OHIO: 

THE  W.  H.  ANDERSON  CO.,  LAW  PUBLISHERS 

1907 


.ii'N  20  1907 


I 


Roster  of  the  Superior  Court 


1838-1907. 


JUDGES  OF   THE  SUPERIOR  AND   COMMERCIAL 
COURT   OF   CINCINNATI   UNDER  THE 

ACT  OF   1838. 

David  K  Este,  1838  to  1845. 

Chakles  D.  Coffin,  1845  to  1847. 

William  Johnston,  1847  to  1850. 
'  Charles  P.  James,  1850  to  1851. 

I  George  Hoadly,  1851  to  1853. 

(Terminated  February,  1853,  by  Constitution  of  1851.) 


i  JUDGES  OF  THE  SUPERIOR  COURT  UNDER  ACT 

OF  APRIL  7.  1854  (52  O.  L.  34). 

(a)  William  Y.  Gholson*  1854-1859;  George  Hoadly,*  1859-1864; 
(  Alphonso  Taft,*  1864-1872;  J.  Bryant  Walker,  (Apptd.) 
[                                1872;   Alfred   Yaple,   1872-1879;   Joseph   B.   Foraker,*   1879- 

1882;  William  Worthington,  (Apptd.)  1882-1883;  Hiram 
D.  Peck,  1883- 1889;  Edward  F.  Noyes,*  1889- 1890;  John 
R.  Sayler,  (Apptd.)  1890-1891;  RuFUS  B.  Smith,  1891-1904, 
Harry  M.  Hoffheimer,  1904  (present  incumbent). 

(b)  Oliver  M.  Spencer,  1854-1861;  Charles  D.  Coffin,  1861-1862; 
Stanley  Matthews*  1862-1863;  Charles  Fox,  1863-1868;  Mar- 

CELLus  B.  Hagans   1 868- 1 873 1   Myron  H.  Tilden,  1873-1878 

JuDsoN  Harmon,*  1878-1887;  William  H.  Taft,*  1887-1890 

Samuel   F.   Hunt,    1890-1898;    Edward   Dempsey,  1898- 1903 
Lewis  M.  Hosea,  1903  (present  incumbent). 

(c)  Bellamy  Storer,  1854-1872;  John  L.  Miner,  (Apptd.)  1872; 
Timothy  A.  O'Connor,  1872-1877;  Manning  F.  Force,  1877- 
1887;  Frederick  W.  Moore,  1887-1897;  Wiluam  H.  Jackson, 
1897- 1902;  Howard  Ferris,  1902  (present  incumbent). 


*  Wm.  Y.  Gholson,  later  Judge  Supreme  Court  of  Ohio;  George 
Hoadly,  later  (governor  of  Ohio;  Alphonso  Taft,  later  At- 
torney-General, U.  S.,  and  minister  to  Russia;  Joseph  B.  For- 
AKER,  later  Governor  of  Ohio,  and  U.  S.  Senator;  Edward  F. 
Noyes,  later  Governor  of  Ohio,  and  minister  to  France ;  Stanley 
Matthews,  later  U.  S.  Senator  and  Justice  U.  S.  Supreme 
Court ;  JuDSON  Harmon,  later  Attorney-General  U  S. ;  William 
H.  Taft,  later  U.  S.  Circuit  Judge,  Governor  of  the  Philippines, 
and  Secretary  of  War. 


ERRATA. 

IN  RE  DONALDSON  v.  SUTHERLAND. 

Through  an  error  in  typewriting  this  opinion  purports  to  be 
concurred  in  by  the  other  judges  sitting  in  the  case.  It  is  a  dissent 
from  the  holding  of  the  majority  that  the  contract  was  entire  and 
not  severable. 

The  reference,  near  the  close,  to  the  ruling  in  65  Maryland 
Reports,  is  also  an  error.  The  language  quoted  is  from  the  opinion 
in  Wooten  v.  Waiters,  no  North  Carolina  Reports. 
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ecisions. 


The  Cincinnati  Street  Railway  Co.  v.  Landon  McBee. 

1.  A  bill  of  exceptions  being  placed  in  the  hands  of  the  trial  judge, 

October  20,  1903,  the  period  of  S  days  allowed  for  his  action 
expired  (under  Section  4951,  Revised  Statutes),  on  October  26 
(October  25  being  Sunday).  The  ten  days'  extension  endorsed 
thereon  expired,  therefore,  on  November  5,  on  which  day  the 
judge  signed  the  bill.  Under  the  maxim  omnia  rite  esse  acta 
praesumuntur,  his  action  must  be  taken  as  correct.  The  manner 
of  the  action  being  substantially  regular,  it  is  to  be  presumed 
that  all  formal  requisites  affecting  its  validity  were  complied 
with. 

2.  A  verdict  upon  the  facts  will  not  be  disturbed  except  upon  the 

strongest  showing,  especially  where  the  question  of  contributory 
negligence  is  involved  upon  facts  that  might  lead  different 
minds  to  different  conclusions.  Snell  case  54  O.  St.,  201,  and 
Wadsworth  case,  i  O.  Cir.  Ct.  Rep.  (N.  S.),  483,  analyzed  and 
compared. 

Hosea^  J. ;  Ferris  and  Hoffheimer^  JJ.,  concur. 

The  motion  to  strike  from  the  files  the  bill  of  exceptions 
was  considered  at  a  previous  sitting  of  the  general  term, 
and  upon  reconsideration  we  perceive  no  reason  to  recede 
from  the  vifews  then  expressed.  The  bill  of  exceptions  being 
placed  in  the  hands  of  the  trial  judge  in  proper  time,  on 
October  20,  1903,  his  jurisdiction  over  it  was  complete.  The 
initial  period  of  five  days  allowed  for  his  action  would 
have  expired  on  October  25,  excepting  for  the  operation  of 
Section  4951,  Revised  Statutes,  under  which  the  period  ex- 
pired on  October  26;  and  the  perigd  of  "ten  days  be- 
yond the  expiration  of  the  period  aforesaid"  expired  with 


2  SUPERIOR  COURT  OF  CINCINNATI. 

November  5,  on  which  latter  day  the  judge  signed  the 
bill. 

It  is  claimed,  however,  that  as  the  endorsement  of  the 
extension  was  dated  November  5,  the  extension  must  be 
taken  to  have  been  made  on  that  day,  but  this  does  not  nee- 
essarilv  follow. 

Omnia  rite  esse  acta  praesumuntur  is  a  maxim  recognized 
from  time  immemorial  as  applying  to  the  acts  of  public  offi- 
cers (Downing  v.  Ruger,  21  Wend.,  178).  The  rule  that 
**acts  done  which  pre-suppose  the  existence  of  other  acts 
to  make  them  legally  operative,  are  presumptive  proof  of 
the  latter,"  was  early  adopted  and  has  been  repeatedly  fol- 
lowed in  Ohio  {Lessee  of  Ward  v.  Barrozvs,  2  Ohio  St.,  242 ; 
Lessee  of  Combs  v.  Lane,  4  Ohio  St.,  612;  Reynolds  v. 
Schweinefus,  27  Ohio  St.,  311 ;  Knox  County  v.  Bank,  147 
U.  S.,  141). 

A  practical  application  of  this  rule  has  been  made  to  bills 
of  exceptions  with  the  holding  that  "the  record  imports 
verity  and  can  not  be  impeached  by  evidence  aliunde  tend- 
ing to  show  that  the  requirements  of  the  statute  were  not 
complied  with"  (Huddleston  v.  Hendricks,  49  Ohio  St., 
297;  Findlay  Brewing  Co.  v.  Brown,  62  Ohio  St.,  202; 
Felch,  Assignee,  v.  Hodgman,  62  Ohio  St.,  312).  In  the 
latter  case  the  rule  is  stated  with  added  force  as  follows : 

"The  ordinary  rule  is  that  when  any  judicial  or  official 
act  is  shown  to  have  been  done  in  a  manner  substantially 
regular,  it  is  presumed  that  formal  requisites  affecting  its 
validity  were  complied  with." 

In  the  present  case  the  judge  endorsed  his  extension  upon 
the  bill  and  signed  the  bill  within  the  extended  period — ^all 
in  accordance  with  the  law.  The  date  of  the  endorsement 
was  hot  required  by  statute,  and  consequently  was  not  nec- 
essary (Felch  V.  Hodgman,  supra)  : 

"When  the  question  is  not  of  power,  but  of  the  manner 
in  which  a  supposed  act  was  done,  the  presumption  is  in 
favor  of  the  officer  having  performed  his  duty  in  a  legal 
and  sufficient  manner.  *  *  *  When  a  statute  requires  an 
act  to  be  done,  and  gives  no  direction  as  to  the  mode  of 
performance,  and  proceedings  are  had  in  the  direction  of 
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performance,  the  duty  will  be  presumed  to  have  been  right- 
ly performed  until  the  contrary  is  made  to  appear"  {Rey- 
nolds V.  Schweinefus,  supra,  pages  320  and  321). 

It  may  be  added,  that,  even  if  the  court  by  mistake  or 
forgetfulness  neglected  to  make  the  endorsement  of  the 
extension  within  the  first  five  days,  his  subsequent  endorse- 
ment prior  to  signing  the  bill  must  be  regarded  as  within 
the  general  power  of  correction  vested  in  the  courts  of 
Ohio  by  Section  5114,  Revised  Statutes,  and  as  curing  the 
defect.    (Railway  v.  Bailey,  70  O.  S.,  88.) 

The  trial  errors  complained  of  by  the  plaintiff  in  error 
here  mainly  hinge  upon  the  question,  whether  the  verdict 
and  judgment  in  the  court  below  were  against  the  weight 
of  the  evidence  and  contrary  to  law.  The  facts  in  brief, 
were,  that  McBee,  a  passenger  on  a  northbound  car,  gave 
the  signal  to  stop  at  an  intersecting  street,  and  the  car  had 
almost  stopped  at  the  crossing  when  he  stepped  off  the 
east  side  of  the  rear  platform  where  he  had  been  standing, 
and  proceeded  to  cross  westwardly  behind  his  car  over  the 
tracks  to  the  opposite  side  of  the  street;  but,  just  as  he 
stepped  beyond  the  track  over  which  he  had  come,  to  the 
adjoining  parallel  track,  he  was  struck  and  severely  injured 
by  a  southbound  car  coming  rapidly  upon  the  latter  track. 

The  case,  upon  the  facts,  is  substantially  identical  with 
that  of  Street  Railway  v.  Snell,  54  O.  S.,  197,  in  which  the 
trial  court  is  reversed  for  directing  a  verdict.  Snell  had 
alighted  from  an  eastbound  car  when  it  had  slackened 
its  speed  for  him  as  it  approached  a  crossing ;  he  got  off  at 
the  south  side  and  passed  behind  the  car  northwardly ;  and, 
as  he  neared  the  south  rail  of  the  westbound  track,  was 
struck  by  a  car  coming  west.    The  court  says: 

"At  some  time  while  crossing  he  looked  both  east  and 
west  along  the  track,  but  the  precise  point  from  which  he 
looked  is  not  clear." 

The  case  is  also  substantially  similar  upon  its  facts  to 
that  of  Cleveland  Electric  Railway  Company  v.  Wads- 
worth,  I  C.  C. — N.  S.,  483,  in  which  the  trial  judge  is  re- 
versed because  he  did  not  direct  a  verdict.  As  in  the  Snell 
case,  the  passenger  got  off  as  the  car  slowed  up  at  a  cross- 
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ing,  going  eastward,  passed  to  the  rear  of  his  car  north- 
wardly across  the  street  and  was  about  to  step  upon  the 
south  rail  of  the  adjoining  trackway  when  he  saw  and  was 
struck  by  a  westbound  car  whose  headlight  was  brightly 
burning  (it  being  at  night). 

The  latter  case  was  affirmed  without  report  by  the  Su- 
preme Court  in  70  O.  S.,  432;  so  that  our  inquiry  as  to 
the  governing  rule  should  be  narrowed  to  a  comparison  of 
these  two  cases  which  indicate  the  extremes  between  which 
it  lies.  But  the  flexible  character  of  the  rule  is  shown  bv 
the  contrary  results  of  these  two  cases  in  this,  namely:  the 
rule  as  announced  in  the  fourth  syllabus  of  the  Snell  case 
is,  that  where  the  question  of  contributory  negligence  "de- 
pends upon  facts  from  which  different  minds  might  draw 
different  conclusions,"  it  is  for  the  jury.  The  action  in  the 
Snell  case  was  consistent  with  this  principle  because  the 
court,  taking  a  different  view  from  that  of  the  trial  judge, 
upon  the  facts,  gave  effect  to  the  principle  by  reversing 
the  action  of  the  judge  below  and  sending  the  case  to  a 
jury.  But  in  the  Wadsworth  case  the  difference  of  view 
of  jutiges  upon  the  facts  seems  to  have  produced  an  op- 
posite result. 

The  contrary  character  of  these  results  justifies,  if  it 
does  not  require,  a  re-examination  of  the  legal  relations 
involved  in  such  cases. 

It  is  manifestly  the  purpose  of  the  Supreme  Court,  in 
the  Snell  case,  to  formulate  an  approximation  to  governing 
rules  consistent  with  the  primary  holding  that  the  rights 
of  a  street  railway  company,  operating  cars  over  the  streets 
of  a  municipality,  are  neither  higher  nor  different  in  kind 
from  those  of  the  ordinary  citizen.  And  it  is  very  essential 
to  keep  this  in  mind;  for,  in  this  respect,  the  duties  and 
obligations  relating  to  steam  railroads  rest  upon  quite  a 
different  legal  basis  and  precedents,  and  rules  drawn  from 
such  cases  do  not  ordinarily  apply. 

The  rule  of  the  Snell  case  is,  that  those  who  pass  across 
a  street  railway  at  a  street  crossing  are  held  to  the  exercise 
of  ordinary  care  only, — "such  care  as  might  reasonably  be 
expected  of  persons  of  ordinary  prudence."    Moreover,  they 
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are  not  required  to  anticipate  negligence  on  the  part  of 
those  operating  cars;  and  while  they  should  use  their  fac- 
ulties of  perception  for  their  own  protection,  yet  "it  is  not 
necessarily  negligent  to  fail  to  look  in  both  directions  for 
the  approach  of  a  car,  but  this  depends  upon  the  circum- 
stances." 

In  view  of  the  facts  of  the  Snell  case  which  called  forth 
these  suggestions,  and  of  the  character  of  the  court's  action 
thereon,  the  meaning  of  the  above  holding  seems  to  be  that 
while  a  party  is  required  to  use  his  faculties  of  seeing  and 
hearing  reasonably  to  avoid  danger,  yet  the  circumstances 
may  be  such  that,  through  no  fault  of  his  own,  he  might 
not  by  so  using  them  perceive  danger  in  time  to  avoid  it. 

In  dealing  with  the  facts  in  this  class  of  cases  it  must  be 
remembered  that  a  party  crossing  a  street  behind  a  street- 
car, is,  while  at  the  precise  place  where  his  faculties  should 
be  exercised,  cut  off  by  the  presence  and  position  of  the 
car,  behind  which  he  is  passing,  from  seeing — and  to  a 
great  extent  from  hearing — an  approaching  car  on  the  par- 
allel track.  When  the  party  injured  is  a  passenger  just 
alighted  from  a  car  at  a  crossing,  it  is  at  least  a  circum- 
stance to  be  considered,  whether  under  his  right  to  presume 
that  the  company  will  exercise  due  care  to  protect  him 
from  dangers  from  their  own  cars,  their  failure  to  warn 
him,  at  a  place  where  they  themselves  have  interposed  an 
obstacle  to  the  exercise  of  his  own  faculties  of  observation, 
is  not  such  an  assurance  of  safety  as  may  excuse  him. 

On  this  point  the  opinion  in  the  Snell  case  speaks  with 
no  uncertain  sound.    The  court  say  (page  206) : 

"In  this  case  *  *  *  there  was  a  total  disregard  of  plaint- 
iff's rights — a  clear  case  of  gross,  culpable  negligence.  The 
company  owed  to  the  passenger  who  had  just  alighted  the 
duty  of  permitting  him  to  cross  from  its  car  to  the  opposite 
side  of  the  street  without  peril  of  his  life  or  limb  from  the 
acts  of  the  company ;  instead  of  which  it  sent  its  car  down 
the  grade  at  a  breakneck  speed  without  giving  any  warn- 
ing or  taking  any  pains  to  avoid  running  him  down." 

Let  us  see  what  the  conditions  in  such  a  case  really  are. 
The  space  between  adjacent  trackways  in  this  city  is  about 
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three  and  a  half  feet.  As  a  car  projects  laterally  beyond 
its  trackway  something  over  a  foot,  the  space  between  cars 
in  passing  is  about  twelve  inches.  To  a  person  crossing 
behind  a  car  the  view  ahead  upon  the  other  track  is  confined 
to  a  very  few  feet  until  he  has  passed  beyond  the  actual 
path  of  travel  of  his  car — ^that  is,  the  view  is  cut  off  by  the 
car  from  which  he  has  just  alighted.  But,  as  a  man  walk- 
ing covers  about  three  feet  at  a  step,  a  single  step  beyond 
the  outer  line  of  the  standing  car  carries  him  into  the  path 
of  danger  of  the  approaching  car  on  the  next  track. 
The  significance  of  these  facts  appears  when  we  consider 
the  results  of  speed  of  cars  in  the  same  connection. 

A  car  traveling  at  ten  miles  per  hour  covers  about  fifteen 
feet  in  one  second  of  time ;  at  fifteen  miles  per  hour,  twenty- 
two  feet  in  one  second ;  and  at  twenty  miles  per  hour  about 
twenty-nine  feet  in  one  second.  While  a  man  is  taking  one 
step  of  three  feet,  therefore,  the  approaching  car  is  traveling 
fifteen,  twenty-two,  or  twenty-nine  feet  in  the  same  time, 
according  to  the  speed  suggested.  It  will  be  obvious  there- 
fore that  there  is  little  chance  for  safety  for  one  crossing 
a  street  behind  a  car  at  a  crossing,  as  against  a  car  coming 
in  the  opposite  direction  upon  an  adjacent  trackway  at  a 
speed  of  ten  to  twenty  miles  an  hour,  unless  the  pedestrian 
stops  still  behind  the  standing  car  and  cranes  his  neck  for- 
ward to  see  beyond  it,  being  careful  not  to  place  his  head 
beyond  the  neutral  space  of  twelve  inches  between  the  paths 
of  passing  cars  at  the  risk  of  losing  it. 

But  our  Supreme  Court  repudiates  the  doctrine  requir- 
ing a  street  pedestrian  to  "stop,  look  and  listen"  before  cross- 
ing an  electric  railway,  upon  the  theory  that  the  right  of 
operating  cars  in  the  streets  is  subservient  to  the  equal 
rights  of  the  public  for  passage  along  the  street.  The  figure 
used  for  illustration  by  the  court,  evidently  intended  to 
show  its  impracticability,  is  that  of  a  man  "sitting  on  a 
bank  waiting  for  a  stream  to  run  by,"  and  they  say  that 
the  rule  for  street  cars  is  the  same  as  for  ordinary  vehicles, 
and  add  (page  209)  that  one  crossing  a  street  can  not  be  re- 
quired "to  extend  his  observation  beyond  that  distance  with- 
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in  which  a  car  proceeding  at  a  customary  and  reasonably 
safe  speed  would  threaten  his  safety." 

It  seems  to  us  a  fair  and  logical  deduction,  therefore, 
from  the  observations  and  reasoning  of  the  Snell  case  that 
because  of  the  peculiar  danger  to  which  a  passenger  alight- 
ing from  a  street  car  is  exposed,  in  passing  behind  the  car 
to  cross  over  the  street,  the  measure  of  care  required  of  the 
operating  company  is  to  be  greatly  enlarged,  arid  indeed 
it  may  fairly  owe  him  the  degree  of  care  due  a  passenger 
until  he  is  out  of  the  range  of  peril  from  the  cars.  It 
also  follows,  that,  as  the  measure  of  care  is  enlarged  for  the 
company  it  is  diminished  for  the  passenger  to  the  extent 
that  he  is  by,  force  of  circumstances,  obliged  to  rely  upon 
the  company  for  protection  by  ample  warnings  and  slack- 
ened speed  of  cars,  because  the  company  has  placed  an  ob- 
stacle in  the  way  whereby  he  is  prevented  from  exercising 
his  faculties  as  he  might  otherwise  do  for  his  own  protec- 
tion. 

In  the  case  at  bar  the  speed  of  the  oncoming  car  is  vari- 
ously estimated.  The  plaintiff  avers  that  he  was  looking 
and  listening  as  he  passed  to  the  rear  of  his  own  car  and 
saw  the  approaching  car  at  a  distance  of  twelve  or  fourteen 
feet ;  but  was  coming  so  rapidly  he  could  not  avoid  collision. 
The  case  at  bar  strikingly  illustrates  the  conditions  to 
which  we  have  referred  and  which  are  inherent  in  this 
class  of  cases.  The  testimony  of  plaintiff — corroborated 
to  some  extent  at  least  by  others — is  that  he  did  use  his 
faculties  for  seeing  and  hearing,  but  he  heard  no  signal  nor 
warning  of  any  kind,  and  could  not  see  along  the  south- 
bound track  because  of  the  presence  of  the  car  on  which 
he  had  been  riding,  until  he  passed  it,  and  then  the  down 
car  came  upon  him  so  suddenly  he  could  not  escape.  His 
language  describes  the  situation  with  accuracy.  He  says: 
he  "went  forward  looking  and  listening" — "listening  for  the 
gong" — ^"listening  for  trouble  sure,  because  there  is  generally 
trouble  in  lines  like  that," — "when  I  first  seen  the  other 
car  coming  I  was  just  stepping  out  looking  and  stepping 
and  pressing  forward." 
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Asked  where  he  saw  the  car  coming  south,  he  says : 
"No,  you  can't  see  it  on  the  same  track  the  other  car  is  on ;" 
"you  can't  see  it;''  "it  is  impossible  to  see  it  until  you  pass" 
(meaning  evidently  that  from  the  track  over  which  he  had 
come  he  could  not  see  the  other  track  because  of  the  pres- 
ence of  the  car).  And  again:  "I  could  have  got  out  of 
the  way  if  it  wasn't  going  so  swift." 

There  was,  as  might  have  been  expected  in  a  case  three 
years  old,  more  or  less  variation  in  testimony  in  detail  as 
to  the  speed  of  the  southbound  ckr ;  whether  and  just  where 
a  gong  was  sounded,  if  at  all ;  whether  the  conductor  gave 
any  verbal  warning,  and  when,  if  at  all,  etc.;  but  the  pre- 
ponderance of  the  testimony,  oral  and  circumstantial, 
showed  that  the  down  car  came  at  a  high  speed. 

The  motorman  who  saw  McBee  about  a  car-length  away 
says  he  instantly  turned  on  sand  to  the  tracks  and  operated 
the  reverse.  All  this  occurred  north  of  the  north  crossing 
at  Flint  street.  The  consensus  of  testimony  was  that  when 
the  car  came  to  a  stop  it  was  entirely  over  and  at  least  ten 
feet  beyond  the  south  crossing  of  Flint  street,  and  the  dis- 
tance between  the  crossings  is  shown  to  be  fifty-one  feet 
and  a  fraction.  It  had  run  therefore,  on  a  sanded  track  on 
an  up  grade  and  reversed,  a  distance  of  fifty-one  feet  be- 
tween the  crossings,  plus  ten  feet  over,  plus  a  car  length  of 
about  twenty-five  feet — a  total  of  eighty-six  feet,  plus  what- 
ever distance  the  car  was  above  the  north  crossing,  say  nine- 
ty feet  in  all.  There  was  no  snow  on  the  tracks,  but  the 
weather  was  cold,  and,  as  one  or  two  witnesses  expressed  it, 
"drizzly  but  not  raining."  It  is  manifest,  therefore,  that  the 
car  must  have  been  running  at  an  unusually  high  speed; 
and  if  it  was,  as  stated  by  McBee,  only  fourteen  feet  away 
when  he  reached  the  neutral  twelve-inch  space  between 
the  trackways  and  he  could  see  beyond  his  own  car,  it 
was  upon  him  in  less  than  a  second  of  time — perhaps  less 
than  half  a  second  of  time — and  gave  him  no  chance  to  get 
out  of  the  way  by  the  exercise  of  any  sort  of  care,  ordinary 
or  extraordinary. 

The  circuit  court  distinguishes  the  Wadsworth  case  from 
the  Snell  case  on  the  ground  that  in  the  former  the  party 
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had  not  his  mind  on  his  surroundings  at  the  time  of 
the  injury,  and  hence  did  not  use  his  faculties  to  avoid 
danger  that  he  should  have  perceived.  According  to  briefs 
of  testimony  in  the  opinion,  the  court  seems  to  have  as- 
sumed that  he  was  engrossed  in  other  thoughts,  and  hence 
was  negligent;  whereas  they  say  that  the  reverse  was  af- 
firmed in  the  Snell  case  because  the  plaintiff  himself  testi-> 
fied  that  he  looked  in  both  directions  for  an  approaching 
car.  By  this  test  the  case  at  bar  falls  distinctly  within  the 
terms  of  the  §nell  case,  and  as  distinctly  without  the  terms 
of  the  Wadsworth  case.  But  we  are  not  satisfied  with 
such  a  test.  A  man  may  be  excused  for  not  suspecting 
danger  which  he  can  neither  see  nor  hear,  because  of  the 
obstacle  of  the  car  from  which  he  has  just  alighted,  and 
because  he  relies,  and  has  a  right  to  rely,  upon  the  presump- 
tion of  due  care  on  the  part  of  the  company  proportioned 
to  the  circumstances,  and  also  upon  the  absence  of  any 
direct  warning  from  the  conductor  immediately  charged 
with  responsibility  toward  him  as  a  passenger. 

We  think  that  contributory  negligence  should  not  be  im- 
puted to  one  injured  under  such  circumstances  as  appear 
in  this  case — where  palpable  and  gross  negligence  is  shown 
on  the  part  of  the  operating  company.  As  the  conditions 
ars  thus  created  by  the  nature  of  street  car  service  and  are 
inherent  in  the  business,  they  can  only  be  remedied  by  extra 
care  on  the  part  of  the  operating  company  in  being  held 
to  an  ironclad  rule  of  utmost  care  in  passing  cars  at  street 
crossings  and  of  ample  warning  to  passengers  alighting. 

We  find  no  error  in  the  charge  of  the  court,  and  from 
a  careful  consideration  of  the  testimony  we  find  no  reason 
for  disturbing  the  verdict.  The  charge  of  the  court  was 
fair,  impartial  and  just,  and  we  do  not  think  the  jury  were 
in  any  way  misled.  The  judgment  therefore  must  be  af- 
firmed, and  it  is  so  ordered. 

Outcalt  &  Foraker,  for  plaintiff  in  error. 
Thomas  L.  Michie,  for  defendant  in  error. 
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John   M.    Smedes  v.   The   Cincinnati   Interterminal 

Railroad  Company. 

1.  An  injunction  against  the  construction  of  a   railway  upon  or 

across  a  public  street  is  properly  refused  an  individual  property 
owner  where  the  railroad  company  is  proceeding  under  ordi- 
nance of  the  city  council,  duly  passed,  and  where  the  proof 
shows  that  the  injuries  claimed  to  result  are  only  those  suf- 
fered in  common  with  all  other  property  owners  of  the  neigh- 
borhood, and  are  the  infraction  of  public  and  not  of  private 
rights. 

2.  The  individual  property  right  of  an  owner,  in  respect  of  property 

abutting  on  the  street,  extends  only  to  the  middle  of  the 
street.  He  has,  in  addition,  a  general  right  as  to  access,  air, 
light,  etc.,  which  may  become  specialized  by  injuries  specially 
accruing  to  him;  but  until  thus  specialized,  his  general  right 
as  one  of  the  public,  must  be  enforced  through  the  proper  mu- 
nicipal agencies  in  the  manner  provided  by  law. 

HOSEA,  J. 

The  petition  in  this  case  alleges  plaintiff's  ownership  of 
a  lot  25  feet  by  60  feet  deep  on  south  side  of  Third  street, 
lying  25  feet  west  of  Mill  street;  and  that  by  virtue  of  an 
exhibited  ordinance  of  the  Board  of  Legislation  of  Cincin- 
nati, passed  August  24,  1903,  the  defendant  laid  a  track 
across  the  sidewalk  on  the  north  side  of  Third  street  oppo- 
site plaintiff's  property,  and  thence  southeastwardly  across 
Third.  Plaintiff  also  alleges  that  defendant  intends  to 
construct  a  double-track  elevated  railway  from  the  north- 
west comer  to  southwest  corner  of  Third  and  Mill,  and 
that  these  constructions  will  impair  the  access  to  his  prop- 
erty ;  and  also  that  prior  to  the  track  construction  described, 
his  only  means  of  exit  from  his  property,  without  crossing 
railroad  tracks,  jvas  along  Third  both  ways  to  other  named 
streets,  including  Stone  street;  that  the  defendant's  rail- 
way is  extended  across  Stone  street,  completely  blocking 
same,  and  that  the  defendant  intends  to  cover  said  tracks 
with  elevated  tracks  and  to  cover  all  of  said  tracks  with 
a  permanent  building. 

He  avers  that  the  trackage  crossing  of  Third  street  at 
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Mill  street  violates  the  Constitution  of  the  United  States, 
and  the  statutes  of  Ohio  which  grant  no  power  to  construct 
overhead  track,  and  also  the  Constitution  of  Ohio;  and  he 
asks  a  mandatory  injunction  to  prevent  the  defendant 
from  laying  additional  surface  tracks,  from  continuing  to 
lay  the  surface  track  already  laid,  and  constructing  the 
overhead  railway,  and  a  temporary  restraining  order  pend- 
ing the  hearing. 

An  amendment  to  the  petition  filed  at  the  hearing  avers 
that  the  surface  track  occupies  a  specified  portion  of  the 
sidewalk  immediately  opposite  plaintiff's  lot,  and  that  the 
proposed  overhead  construction  will  be  above  the  same; 
and  that  this  will  deprive  him  of  his  property  and  ease- 
ments in  Third  street ;  will  depreciate  his  property ;  that  the 
running  of  cars  and  locomotives  is  an  unlawful  diversion 
of  the  street  use,  is  an  added  burden,  and  will  impair  his 
rights  and  cause  him  irreparable  damage,  etc. ;  and  that  the 
overhead  crossing  will  darken  his  premises  and  produce  a 
muddy  condition  of  the  street,  creating  a  nuisance. 

The  answer  of  defendant  avers  that  it  is  proceeding  in 
accordance  with  the  ordinance  in  building  its  railroad,  but 
denies  any  impairment  of  access  to  plaintiff's  property ;  and 
avers  that  it  is  building  a  single — not  a  double — track,  cross- 
ing Fifth  street,  Baymiller  and  Third  streets,  at  such  an 
elevation  as  not  to  interfere  in  any  manner  with  street  travel ; 
and  that  the  vacation  of  Stone  street  was  by  ordinance  duly 
passed ;  and  denies  all  other  allegations. 

The  cause  is  by  agreement  of  parties  submitted  for  de- 
termination as  upon  final  hearing — ^the  plaintiff's  affidavits 
being  submitted  as  testimony  in  its  behalf  and  the  defendant 
producing  a  witness  before  the  court,  and  the  case  being 
argued  at  length  by  counsel  for  both  parties  with  marked 
ability  upon  the  ultimate  questions. 

The  affidavits  submitted  by  plaintiff  are  opinions  of 
plaintiff  and  other  persons  who  are  not  shown  to  be  quali- 
fied, except  by  general  familiarity  with  the  neighborhood. 
The  plaintiff  substantially  reiterates  the  allegations  of  the 
petition  and  amendment,  and  the  other  affiants  stating  gen- 
erally an  acquiescence  in  plaintiff's  views  as  to  an  indefinite 
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lessening  of  value  of  plaintiff's  lot  and  impairment  of  ac- 
cess.   No  further  testimony  was  offered  by  plaintiff. 

Defendant  produces  the  engineer  and  contractor  in  charge 
of  the  construction  of  the  railway,  and  a  blue  print  work- 
ing drawing  stating  various  distances  and  dimensions,  show- 
ing the  nature  and  extent  of  the  work  and  its  local  relation 
to  plaintiff's  property.  It  is  testified  that  defendant  owns 
considerable  property  on  the  north  side  of  Third  from  Mill 
westward,  where  it  is  establishing  a  yard  and  distributing 
depot  for  the  reception  of  goods  for  and  from  its  main  ele- 
vated line,  and  that  the  surface  track  in  question  which 
crosses  Third  street  southeastwardly  (being  the  track  com- 
plained of  by  plaintiff)  is  a  spur  or  switch  track  for  the 
purpose  of  setting  cars  in  and  out  of  said  yard  to  be  loaded 
or  unloaded,  and  that  this  spur-track  is  not  beneath  but 
adjacent  to  its  elevated  structure  and  wholly  independent; 
that  it  is  laid  flush  with  the  surface  of  the  street  and  con- 
stitutes no  impediment  to  ordinary  travel  of  the  street.  It 
is  also  shown  that  the  elevated  roadway  is  a  single  track 
and  the  crossing  of  Mill  and  Third  streets  will  be  a  single, 
open-truss  bridge,  all  supports  of  which  are  on  defendant's 
own  property,  except  one  iron  post  or  pier  just  within  the 
curb  line  at  the  south  side  of  Third  east  of  Mill,  and  that 
the  bridge  will  have  an  overhead  clearance  above  the  street 
and  sidewalks  of  sixteen  and  a  half  feet.  The  side  of  the 
truss  bridge  at  the  nearest  point  will  be  about  thirty-six 
feet  from  the  southwest  corner  of  Third  and  Mill,  and  the 
bridge  eighteen  feet  wide,  out  to  out. 

It  is  also  shown  that,  projecting  the  side  lines  of  plaint- 
iff's twenty-five- foot  lot  northwardly  across  Third  street 
to  the  property  line  at  the  north  side,  the  spur-track  enters 
upon  the  north  pavement  at  the  property  line  fifteen  feet 
west  of  the  easterly  projection  of  plaintiff's  lot  line,  and 
crosses  said  projection  eight  feet  south  of  the  property 
line — thus  covering  a  triangular  portion  of  the  pavement 
at  the  northeast  corner  of  said  space  between  the  projec- 
tions. The  triangle  is  of  fifteen  feet  base  (on  the  property 
line)  and  eight  feet  vertical  (on  the  easterly  projection). 
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It  will  be  apparent  from  the  recitals  of  the  petition  and 
the  evidence  offered  in  support,  that  no  distinction  is  made 
in  the  allegations  of  damage,  between  those  rights  of  plaint- 
iff upon  which  an  individual  action  may  rest  and  those  en- 
joyed in  common  with  the  public  and  which  must  be  asserted 
as  public  rights  through  the  appointed  agencies. 

The  alleged  unlawfulness  as  to  laying  tracks  across  the 
street  or  building  an  elevated  structure  without  statutory 
authority  can  not  be  inquired  of  here.  The  real  question  is 
whether  in  the  doing  of  it,  plaintiff  has  suffered  any  injury 
of  a  special  kind  peculiar  to  him  and  not  shared  by  him  in 
common  with  the  other  lot  owners  upon  the  street. 

Again,  it  is  to  be  observed  that  the  present  action  does 
not  seek  an  ascertainment  and  enforcement  of  damages  for 
injury  sustained  or  to  be  sustained,  but  a  perpetual  in- 
junction, solely  to  prevent  operation  and  maintenance  of 
parts  constructed  and  a  prevention  of  further  construction. 
No  demand  explanatory  of  the  prayer  for  a  "mandatory" 
injunction  is  pleaded.  The  nature  of  the  action  standing 
thus  alone  with  no  proposal  to  seek  compensation,  therefore 
requires  cogent  proof  of  facts  necessary  to  give  a  court 
of  equity  jurisdiction.  The  facts  to  be  shown  are:  (i) 
A  present  necessity  to  enjoin  in  order  to  preserve  the  status 
and  that  a  continuance  will  result  in  irreparable  injury  to 
plaintiff;  (2)  inadequacy  of  legal  remedies;  and  (3)  that 
the  injunction,  upon  a  consideration  of  relative  expense  and 
inconvenience,  would  not  be  inequitable  and  oppressive  to 
defendant  and  to  the  public  whom  it  is  organized  to  serve. 
Green  v.  Richmond,  155  Mass.,  188. 

Of  course  a  case  of  this  character  does  not  admit  of  a 
perpetual  injunction,  and  there  is  no  need  of  a  "mandatory" 
injunction  to  prevent  acts  in  progress  or  threatened.  Not- 
withstanding a  mistake  as  to  the  relief  needed,  however,  a 
court  of  equity  is  not  bound  by  it,  but  will  mould  the  relief 
to  suit  the  exigencies  of  the  case. 

So  far  as  concerns  the  trackway  crossing  Third  street  to 
the  east  of  plaintiff's  lot  at  the  street  level,  or  the  antici- 
pated muddy  condition  of  Third  street  under  the  bridge 
when  constructed,  it  is  manifest  that  any  inconveniences 
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growing  out  of  them  is  suffered  in  common  with  all  who 
have  occasion  to  use  the  street,  and  they  fall  directly  under 
the  rule  adopted  in  Kinnear  Co.  v.  Beatty,  65  O.  S.,  264, 
as  follows: 

"Where  one  suffers  in  common  with  all  the  public,  al- 
though from  his  proximity  to  the  obstructed  way  or  other-, 
wise  from  his  more  frequent  occasion  to  use  it  he  may  suf- 
fer in  a  greater  degree  than  others,  still  he  can  not  have 
an  action,  because  it  would  cause  such  a  multiplicity  of  suits 
as  to  be  of  itself  an  intolerable  evil."  (Citing  C.  J.  Shaw  in 
Quincy  Canal  v.  Newcome,  7  Met.,  276). 

The  closing  up  of  Stone  street  is  shown  to  have  been  the 
act  of  the  city  by  formal  vacation,  and  it  does  not  appear 
that  at  any  point  on  any  other  streets  having  access  relation 
with  plaintiff's  lot,  ordinary  travel  is  physically  impeded 
by  any  structure  of  defendant  placed  or  to  be  placed  there- 
on or  thereover.  The  obscuration  of  light  by  the  truss 
bridge  at  such  a  distince,  as  shown,  and  in  such  relation  to 
the  lot  in  question  could  hardly  be  perceptible,  much  less 
material,  to  occupants  of  the  house  on  the  lot,  deriving 
light — ^as  it  does  and  must — only  at  front  and  rear.  The 
expected  accumulation  of  water  beneath  the  truss  bridge 
is,  moreover,  fanciful.  Certainly  no  more  rain  could  fall 
there  than  elsewhere,  and  it  is  not  to  be  expected  that  water 
shall  stand  in  public  streets  and  dependence  be  placed  on 
the  sun  to  dry  out  the  accumulation.  The  obscuration  of 
view  as  to  a  limited  portion  of  the  sky  is  hardly  to  be  con- 
sidered as  a  factor.  It  may  be  said,  in  a  word,  that  this 
aggregation  of  inconsequential  and  specious  objections  does 
not  add  strength  to  any  one,  but  rather  weakens  the  force 
of  the  entire  demand. 

The  allegation  as  to  prospective  damage  from  operation 
is  quite  too  indefinite  to  be  considered.  There  is  neither 
allegation  nor  testimony  in  the  case  that  the  road  is  to  be 
operated  by  steam.  The  inference  to  be  drawn  from  the 
ordinance — ^which  gives  authority  to  erect  and  maintain 
electric  poles  and  wires,  and  nowhere  mentions  steam — is 
that  the  road  is  to  be  operated  by  electricity.  In  such  case 
the  inconvenience  to  property  owners  would  be  reduced 
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to  a  minimum.  The  terms  "locomotives  and  cars,"  used  in 
the  amended  petition,  apply  to  electric  as  well  as  to  steam 
roads. 

In  this  connection,  it  may  shorten  discussion  and  clarify 
the  legal  situation  to  quote  another  recent  utterance  of  our 
Supreme  Court  which  is  quite  applicable  to  the  case  in  hand- 
It  is  as  follows : 

"While  the  abutting  lot  owner  has  the  right  of  public 
travel  on  the  street,  and  the  right  of  ingress  and  egress  from 
the  street  to  his  lots,  the  public  authorities  retain  the  right 
to  improve  the  street  and  place  such  means  of  travel  there- 
on as  in  their  judgment  shall  best  conserve  the  public  wel- 
fare. And  so  long  as  his  easement  of  ingress  and  egress 
is  not  materially  injured,  he  is  without  remedy  because  he 
is  not  wronged,  said  easement — all  the  property  right  he 
has  in  the  street — ^not  being  interfered  with."  Traction 
Co.  v.  Parish,  67  O.  S.,  181  (191). 

After  a  careful  consideration  of  all  the  facts,  the  court 
is  unable  to  discover  any  such  material  interference  with 
plaintiff's  rights  as  to  justify  resort  to  the  extraordinary 
powers  of  equity.  Cases  of  a  similar  nature,  substantially, 
have  been  before  our  local  courts  and  the  grounds  of  action 
applicable  here  have  been  so  fully  discussed  as  to  render 
further  comment  unnecessary.  See  P.  C,  &  St,  L,  R,  R,  v. 
Cinti.  (Superior  Ct),  16  Bull.,  367  (1904);  Gunning  v. 
Rwy.  (Com.  Pleas),  14  O.  D.,  660  (1904)  ;  C.  C,  C.  &  St, 
L.  Rwy.  v.  C.  I.  &  W.  R.  (do),  15  O.  D.,  112;  Herzog  v. 
Railway,  15  C.  D.,  702. 

The  only  question  raised  in  this  case  not  involved  in  those 
above  cited,  is  plaintiff's  claim  of  a  direct  taking  of  his 
property  in  his  appurtenant  easement  by  the  trackage  oc- 
cupancy of  the  fifteen-by-eight-feet  triangle  on  the  opposite 
side  of  the  street  adjacent  to  the  north  property  line,  and 
between  his  side  lines  projected  across  the  street  thereto. 

Briefly  stated,  the  rule  of  law  in  Ohio,  beginning  with 
McComb  V.  Akron,  15  Ohio,  474  (and  earlier),  and  culmi- 
nating in  Callen  v.  Edison  Electric  Light  Co.,  6S  O.  St.,  166 
(174-5),  is,  that  the  abutting  owner  has  a  beneficial  use  or 
easement  in  the  part  of  the  street  in  front  of  his  property  for 
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all  purposes  consistent  with  and  subordinate  to  the  dominant 
rights  of  the  public  therein  for  street  purposes.  As  defined 
in  Crawford  v.  Village  of  Delaware,  y  O.  St.,  469,  it  is  3 
"private  right  of  the  nature  of  an  incorporeal  hereditament 
legally  attached  to  their  contiguous  grounds  and  the  erec- 
tions thereon."  "This  easement  appendant  to  the  lots  *  *  * 
is  as  much  property  as  the  lot  itself."  (See  also  Branahan 
V.Grand  Hotel  of  Cincinnati,  39  O.  St.,  333,  and  Penrod  v. 
City  of  Columbus,  73  O.  State, .) 

If  this  easement,  as  held  by  the  circuit  court  in  Madden 
V.  Pennsylvania  Railroad  Company,  in  21  O.  Cir.  Ct.,  73,  ex- 
tends clear  across  the  street  to  the  opposite  property  line, 
then,  obviously,  the  easement  of  the  opposite  owner  extends 
back  across  the  same  territory.  Thus  we  would  have  double 
easements  in  the  same  street,  appendant  to  two  opposite 
independent  lots,  each  of  a  nature  that  precludes  a  use  in 
common,  existing  solely  with  reference  to  each  lot  as  ap- 
purtenant thereto,  and  "as  much  property  as  the  lot  itself." 

The  manifest  incongruity,  not  to  say  impossibility,  of 
such  a  relation,  carries  its  own  refutation.  If,  for  example, 
a  man  should  desire  to  construct  a  cellar-way  or  coal-vault, 
erect  a  hitching-post,  or  plant  trees,  in  front  of  his  house, 
under  this  doctrine  he  must  necessarily  obtain  consent  of  his 
opposite  neighbor  by  purchase  or  negotiation,  or  else  be 
enjoined  in  trespass,  for  he  would  have  no  power  to  con- 
demn, and  even  in  a  suit  of  the  present  nature  he  must 
make  his  opposite  neighbor  a  party.  It  seems  evident 
therefore  that  if  this  is  what  the  circuit  court  meant,  it 
has  confused  things  that  are  quite  distinct.  One  is  a  bene- 
ficial right  in  the  soil  for  all  purposes  subject  to  the  domi- 
nant public  right;  the  other  is  a  mere  right  of  protection 
against  injurious  change  of  conditions. 

Undoubtedly  the  abutting  property  owner  has  a  general 
right  in  the  street  to  its  full  width  as  one  of  the  public,  to 
light,  air,  facilities  of  travel,  etc.;  but  the  special  property 
right  in  the  street  contiguous  to  his  lot  as  an  "appendant 
easement,"  is  a  personal  right  of  ownership — ^in  fact,  a  qual- 
ified equitable  fee  with  a  possible  reversion  of  the  legal 
title — a  property  right  going  to  the  entire  beneficial  use  of 
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that  contiguous  part  of  the  street  on  which  his  lot  abutSi 
which  is,  and  necessarily  must  be,  exclusive  of  every  other 
lot  owner,  and  subordinate  only  to  the  public  right  in  the 
same  soil  for  street  purposes.  The  actual  occupancy  of  any 
part  of  such  special  easement  is  a  taking,  per  se,  of  one's 
interest  in  the  land,  and  may  be  enjoined  without  proof 
of  damage,  but  interference  with  the  other  and  general 
easements  which  extend  to  the  whole  street,  will  be  enjoined 
at  the  suit  of  a  general  owner  upon  the  theory  of  construc- 
tive taking,  only  upon  proof  of  actual  or  threatened  in- 
jury of  a  substantial  and  material  character,  to  the  particu- 
lar premises,  and  not  shared  in  common  by  other  lot  own- 
ers. The  necessity,  in  the  way  of  material  injury,  must 
be  clearly  shown  as  a  fact  under  the  general  rule  relating 
to  injunctive  relief  based  on  inadequacy  of  legal  remedies. 

From  the  inherent  nature  of  the  special  easement  of 
contiguity  it  follows,  as  a  physical  necessity,  that  the  outer 
limit  of  such  particular  or  appendant  easement  must  be 
the  center  line  of  the  street ;  and  this  is  declared  in  Callen 
v.  Edison  Elec.  Light  Company,  66  St.,  166  (174-5). 

"For  practical  purposes,"  says  the  court,,  after  citing  the 
prior  cases  on  the  subject  and  pointing  out  that  in  country 
roads  this  easement  extends  to  the  center,  as  an  incident  of 
ownership,  "there  is  no  substantial  difference  in  the 
right  of  the  owner  of  lands  abutting  on  a  country  highway 
in  such  highway,  and  that  of  the  owner  of  a  lot  abutting 
in  a  city  street  in  such  street." 

This  must  be  held  to  overrule  the  circuit  court  doctrine 
cited.  Ad  medium  filum  viae,  is  also  the  rule  in  many  other 
jurisdictions  applicable  to  both  private  and  public  ways 
(see  146  Mass.,  585;  47  N.  J.  Eq.,  421;  49  N.  Y.,  346;  14 
C  B.  (N.  S.),  398;  see  passim.  Gas  &  Fuel  Co,  v.  Town- 
send,  I  N.  P.  (N.  S.),  289,  and  authorities  therein  cited). 

That  the  passage  of  a  railway  over  the  pavement  opposite 
the  lot  of  plaintiff  and  between  the  projection  of  his  side 
lines,  is  a  direct  taking  of  his  property  upon  the  theory 
that  it  is  his  appurtenant  easement,  such  as  is  meant  in  the 
series  of  Ohio  cases  referred  to,  is  therefore  untenable.  Upon 
this  theory  a  railway  would  pay  double  for  all  it  gets   in 
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the  use  of  the  street,  and  lot  owners  would  be  in  constant 
disputes. 

In  the  present  case,  as  in  P.  C.  &  St.  L,  Rwy.  v.  Cinti.. 
supra,  and  Gunning  v.  Railway,  supra,  the  track  is  not  part 
of  the  main  line,  but  a  spur  to  a  freight-distributing  station. 

Presumably,  therefore,  the  use  will  be  no  more  of  an 
impediment  to  travel  than  if  horses  and  w^agons  were  cm- 
ployed  for  this  purpose,  and  this  is  held  to  be  such  a  use 
as  the  authorities  had  a  right  to  grant  Traction  Co.  v. 
Parish,  and  Gunning  v.  Ruy.,  supra. 

The  facts  disclosed  do  not  make  out  a  justifiable  basts 
for  injunctive  relief.  Any  injury  to  plaintiff's  lot  that  may 
exist  from  the  construction  is  not  shown  to  be  of  so  mate- 
rial and  injurious  a  nature  as  to  require  equitable  inter- 
position. Plaintiff  has  a  plain  and  adequate  statutory  reme- 
dy at  law  for  all  injuries  suffered,  and  to  this  he  must  be 
remitted.  Moreover,  it  is  quite  obvious  to  the  court  that  to 
stop  the  progress  of  work  of  this  character  and  magnitude, 
already  under  way,  with  contracts  made  and  men  employed, 
would  be  inequitable  and  oppressive  out  of  all  proportion 
to  any  injury  to  plaintiff's  easement,  if  such  exists;  and  it 
is  not  claimed  that  defendant  is  not  entirely  solvent  and 
able  to  respond  in  damages,  nor  is  any  sufficient  reason 
shown  why  this  suit  was  not  brought  at  an  earlier  stage  of 
the  enterprise. 

The  prayer  for  injunction  will  be  denied,  and  as  no  other 
necessity  for  equitable  relief  appears,  the  petition  will  be 
dismissed. 

Petition  dismissed. 

Charles  H.  Stephens,  Sr.,  and  Charles  H.  Stephens,  Jr., 
for  plaintiff. 
John  Galvin,  for  defendants. 
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The  Security  Insurance  Company  et  al.  v.  Harry  H. 

Michael  et  al. 

1.  Where  several  insurance  companies  seek  to  have  an  appraise- 

ment, award  and  finding  of  the  amount  of  loss,  made  at  the 
instance  of  all  jointly,  set  aside  by  reason  of  fraudulent  mis- 
representations of  the  assured,  all  must  be  joined  as  plaintiffs 
unless  some  refuse  to  join.  Those  who  so  refuse  may«be  made 
defendants  upon  allegations  of  the  facts. 

2.  In  such  case  all  are  parties  in  interest  in  the  immediate  relief 

sought,  namely  the  setting  aside  of  the  joint  award  which  is 
the  basis  upon  which  all  are  to  be  held  to  contribute  propor- 
tionally to  make  good  a  common  loss. 

Hosea,  J. 

Opinion  on  demurrers  to  petition  and  cross-petition. 

Suit  is  by  two  of  six  insurance  companies  (the  other 
four  being  made  defendants)  against  the  defendant  firm, 
seeking  to  set  aside  an  appraisement,  award  or  finding,  of 
the  amount  of  loss,  alleged  to  be  incorrect,  excessive  and 
unjust  through  and  by  reason  of  fraudulent  acts  and  fraud- 
ulent misrepresentations  of  the  insured  in  and  during  the 
appraisement  proceedings,  which  acts  and  misrepresenta- 
tions are  claimed  to  render  the  policies  void. 

It  appears,  inferentially  at  least,  that  the  award  was 
upon  a  joint  submission  in  that  behalf  by  all  the  companies 
concerned;  and  the  four  companies  (or  three  of  them)  ap- 
pear represented  by  counsel  for  plaintiffs  and  file  cross-pe- 
titions following,  in  totidem  verbis,  the  averments  of  the 
petition  and  asking  independently  the  same  relief. 

The  petition  is  demurred  to  for  (i)  want  of  jurisdiction 
as  to  subject-matter;  (2)  misjoinder  of  parties  plaintiff; 
(3)  same,  as  to  defendants;  and  (4)  want  of  facts  suffi- 
cient, etc.     And  cross-petitions  are  also  demurred  to. 

If,  as  I  apprehend,  the  grounds  stated  all  Jnvolve  as  a 
fundamental  proposition  the  objection  to  the  jurisdiction 
of  equity  in  the  premises,  I  think  the  demurrer  is  not  well 
taken.  It  is  fairly  clear  from  the  petition  that  the  object 
is  to  bring  under  judicial  inquiry  fraudulent  acts  rendering 
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voidable  an  award  or  finding  regular  on  its  face;  and  to 
invoke  powers  peculiar  to  equity — should  the  facts  be  found 
as  alleged — ^to  annul  and  set  aside  this  award  which  is  a 
vital  condition  as  to  legal  rights  depending  upon  it.  In 
such  a  case  the  equitable  jurisdiction  of  the  court  is  clear 
beyond  question  and  the  demurrer  as  to  the  first  ground 
must  be  overruled. 

But  it  also  appears  that  the  award  is  the  result  of  the 
joint  and  concurrent  act  of  all  the  insurers;  and  its  effect, 
if  valid,  is  to  fix  a  basis  upon  which  all  are  to  be  made  con- 
tributors, in  proportion,  to  make  good  a  common  loss.  All 
are  therefore  parties  in  interest,  by  virtue  of  this  joint 
relationship  to  the  award,  in  the  relief  sought  to  be  ob- 
tained; namely,  the  annulment  of  the  award  as  a  condition 
of  their  liability.  The  same  reasons  that  justify  the  joining 
of  two  as  plaintiffs  require  the  joining  of  all. 

As  the  demurrer  is  said  to  search  the  record,  it  is  sus- 
tainable upon  the  ground  of  defect  of  parties  plaintiff,  rather 
than  misjoinder.  Section  5005  of  the  practice  code  requires 
parties  joined  in  interest  to  be  plaintiffs,  except  where  they 
refuse  to  join,  in  which  event,  upon  proper  allegations  they 
may  be  made  defendants  (Section  5007).  But  this  was  not 
done.  The  status  here  clearly  shows  that  the  cross-petition- 
ers in  fact  consent  and  should  be  joint  plaintiffs  in  the  peti- 
tion. As  cross-petitioners  they  are  not  properly  in  the  case 
and  the  cross-petitions  are  subject  to  be  stricken  from  the 
files,  but  are  not  open  to  demurrer  since  it  is  not,  properly 
speaking,  a  misjoinder  as  to  them,  not  being  real  defend- 
ants. 

For  the  reasons  given  the  demurrers  will  be  sustained 
in  part,  as  to  the  petition,  and  overruled  in  part,  with  leave 
to  amend  petition  in days;  and  overruled  as  to  cross- 
petition.  But  as  the  situation  requires  a  redrafting  of  the 
petition,  including  the  cross-petitioners  as  plaintiffs,  it  is 
suggested  that  a  more  complete,  succinct  and  exact  averment 
of  facts  is  desirable,  showing  more  clearly  the  grounds 
of  joint  equitable  relief  and  an  appropriate  prayer  that  the 
court  may  take  cognizance  of  the  matter  and  determine  it 
as  an  entirety  according  to  the  facts  as  they  may  be  found 
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upon  final  hearing,  the  plaintiffs  submitting  themselves  to 
the  jurisdiction  for  this  purpose  upon  the  theory  that  a 
court  of  equity  having  taken  jurisdiction  for  one  purpose 
will  retain  in  the  cause  and  administer  full  relief  in  the 
premises. 

Demurrer  sustained  with  leave  to  amend  in • 

days. 

Cabell  &  Kohl,  for  plaintiff. 

Conner,  Walker  &  Sparroiv,  for  defendant. 


State^  ex  rel  Wilson,  v.  Lewis^  Auditor,  et  al. 

Dissenting  Opinion.* 

I.  Contracts  made  with  tax  "inquisitors"  under  the  statutes  in  that 
behalf  are  invalid  so  far  as  they  are  drawn  to  have  a  prospec- 
tive operation.  The  statute  contemplates  past  and  not  future 
omissions;  and  such  contracts  are  only  justifiable  when  limited 
to  such  collections  as  the  treasurer  is  unable  to  make  after  a 
full  and  unsuccessful  exercise  of  all  powers  conferred  upon 
him  by  law.  Such  statutes  must  be  confined  strictly  to  past 
forfeitures  and  can  not  be  enlarged  by  construction.  Only 
when  public  officers  have  in  good  faith  exhausted  their  powers 
is  the  employment  of  private  assistance  justifiable. 

HOSEA,  J. 

The  question  here  is  whether  the  contract  made  by  the 
county  officers  with  Morgenthaler  as  "tax  inquisitor,"  un- 
der R.  S.,  Section  1343-1  to  1343-4,  on  Sept.  17,  1902,  is 
valid  as  a  contract  relating  to  tax  omissions  occurring  in 
returns  subsequent  to  its  date ;  in  other  words,  whether  said 
law  authorizes  contracts  having  a  prospective  operation. 

The  constitutionality  of  the  law  in  question  having  been 
adjudicated,  various  other  questions  arising  upon  this  or 
a  similar  contract  with  ^lorgenthaler  were  disposed  of  by 
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this  court  in  McGoldrick  v.  Leivis,  12  O.  D.,  46;  but  upon 
^  suggestion  arguendo  in  that  case  the  court  declined  to  pass 
upon  this  question  because  not  raised  by  the  pleadings. 

From  the  majority  opinion  in  the  present  case,  holding 
that  such  contracts  may  have  a  prospective  operation,  I 
am  constrained,  notwithstanding  my  high  respect  for  the 
views  of  my  associates  on  the  bench,  to  dissent;  Urst,  be- 
cause the  language  of  the  statute  seems  to  me  to  preclude 
such  view,  and,  second,  because,  if  the  language  were  sus- 
ceptible of  the  construction  indicated,  the  general  policy  of 
the  law  is  against  it. 

The  language  of  the  statute  is  as  follows : 

"(1343-1)  [Authorizing  employment  of  tax-inqtiisitors ; 
their  compensation,]  The  county  conmiissioners,  county 
auditor,  and  county  treasurer,  or  a  majority  of  said  officers 
in  any  county,  when  they  have  reason  to  believe  that  there 
has  not  been  a  full  return  of  property  within  the  county  for 
taxation,  shall  have  power  to  employ  any  person  to  make 
inquiry  and  furnish  the  county  auditor  the  facts  as  to  any 
omissions  of  property  for  taxation  and  the  evidence  neces- 
sary to  authorize  him  to  subject  to  taxation  any  property 
improperly  omitted  from  the  tax  duplicate,"  etc. 

(i)  As  the  power  to  make  such  contract  is  wholly  de- 
rived from  the  statute,  the  conditions  and  limitations  of 
the  power  specified  in  the  statute  must  be  given  effect. 
The  subject-matter  with  reference  to  which  the  power  is 
given  in  this  instance  is  defined  in  the  opening  sentence  of 
the  act,  stating  a  contingency  which  is  the  condition  prec- 
edent to  the  exercise  of  the  power,  namely : 

"When  they  have  reason  to  believe  that  there  has  not 
been  a  full  return  of  property  within  the  county  for  taxa- 
tion, they  shall  have  power  to  employ  any  person  to  make 
inquiry,"  etc. 

This  language  has  obvious  reference  to  an  existing  condi- 
tion growing  out  of  a  past  fact ;  namely,  a  condition  arising 
upon  one  of  the  previous  annual  returns  required  by  law. 
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The  ordinary  canons  of  construction  require  us  to  refer 
all  relative  words  and  expressions  that  follow  later  in  the 
sentence,  back  to  this  dominant  subject-matter;  namely,  to 
the  certain  specific  return,  made  under  the  law,  which  the 
designated  officers  have  reason  to  believe  is  not  full  and 
complete.  So  that  the  subsequent  words,  ''any  omissions'* 
and  "any  property  improperly  omitted/'  refer  to  omissions 
existing  in  the  return  already  made ;  and  there  seems  to  me 
no  warrant  in  the  language  of  the  act  for  any  other  inter- 
pretation. 

(2)  In  tracing  the  history  of  the  statute,  I  find  nothing 
to  suggest  any  intention  of  the  legislature  to  extend  the 
power  of  contracting  to  possible  future  omissions.  The 
original  statute  of  1880  (yy  O.  L.,  205)  confined  its  oper- 
ation to  omissions  occurring  prior  to  the  passage  of  the 
act.  In  the  special  act  of  1885,  relating  to  Hamilton  county 
(82  O.  L.,  152),  the  language  is:  "Any  property  improp- 
erly omitted,"  which  is  a  common  mode  of  expressing  an 
existing  condition,  and  does  not  refer  to  a  future  possibil- 
ity. In  the  present  act,  passed  in  1888  (85  O.  L.,  170), 
the  limitation  is  still  more  specific  by  stating  a  condition 
precedent,  namely,  "when  they  have  reason  to  believe  that 
there  has  not  been  a  full  return, "  etc.,  which  necessarily 
relates  to  a  past  event  constituting  an  existing  condition 
with  sole  reference  to  which  the  power  is  granted. 

(3)  Neither  do  I  find  in  the  opinions  of  the  courts  upon 
analogous  statutes  any  support  for  the  enlargement  of  the 
present  statute  by  construction. 

A  question  very  similar  to  the  present  one  arose  before 
me  in  the  case  of  The  State,  ex  rel,  v.  Gibson,  under  the 
statute  authorizing  employment  of  a  private  individual  to 
assist  the  treasurer  in  the  collection  of  delinquent  and  for- 
feited taxes.  The  court  held  that  the  contract  must  be 
confined  strictly  to  past  forfeitures,  which  was  affirmed  by 
the  higher  courts.  State,  ex  rel,  v.  Gibson,  Court  Index, 
July  23,  1903;  affirmed  in  General, Term,  49  O.  L.  B.,  No, 
2y,  p.  513;  affirmed  by  Supreme  Court,  70  O.  St., -424. 

A  clearly  analogous  case  is  that  of  Commissioners  v, 
Arnold,  65  O.  St.,  479,  based  upon  the  statute  authorizing 
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employment  of  assistance  in  the  collection  of  delinquent 
chattel  taxes.  The  Supreme  Court  lay  stress  upon  observ- 
ance of  statutory  conditions,  and  incidentally  lay  down  a 
principle  having  a  pertinent  application  to  the  present  case. 
In  the  opinion  it  is  said : 

"Statutes  enacted  for  the  protection  of  the  public  revenue 
are,  usually,  not  merely  directory  but  mandatory.  *  *  * 
Each  delinquent  list  must  be  read,  and  an  employment 
made  to  collect  the  same ;  but  there  can  be  no  employment  of 
collectors  to  collect  future  lists.  The  employment  of  such  col- 
lectors can  not  be  turned  into  an  ofUce  to  he  held  to  the  end 
of  the  treasurer's  term,  or  for  any  definite  period.  His  em- 
ployment is  to  collect  the  delinquent  list  which  has  been 
read,  or  some  part  thereof,  and  when  that  is  done  his  em- 
ployment ends." 

While  the  opinion  is,  perhaps,  confined  to  a  discussion 
of  the  particular  law,  yet  it  is  impossible  to  read  its  clear 
and  forcible  language  without  feeling  that  beyond  its  par- 
ticular application,  the  court  is  stating,  in  effect,  a  rule  of 
public  policy  inconsistent  with  any  enlargement  of  such 
powers  by  construction  to  include  future  contingencies ;  and 
the  clear  intimation  is  that  such  construction  would  create 
an  office  auxiliary  to  that  of  the  elective  office,  for  the  per- 
formance of  duties  with  which  the  officer  is  charged  by  gen- 
eral laws. 

(4)  The  foregoing  considerations  suggest  a  broader 
view  involving  questions  of  a  general  public  policy. 

There  can  be  no  question  as  to  the  general  purpose  of  our 
system  under  which  all  duties  of  a  public  character  are 
assigned  to  duly  elected  public  officers.  In  the  matter  of 
taxation,  the  citizen  is  required,  under  suitable  penalties, 
to  return  his  property  for  taxation  to  assessors  who  have 
power  to  correct  returns  and  supply  omissions,  as  to  which 
the  auditor  has  full  power  of  investigation.  The  auditor 
is  also  given  a  special  compensation  to  bring  omitted  prop- 
erty upon  the  duplicate. 

I  do  not  concede  that  the  duties  of  the  auditor  are  per- 
functory or  merely  clerical.     In  Probasco  v.  Raine,  Audi- 
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tor,  50  O.  St.,  378,  the  Supreme  Court  has  spoken  upon 
this  subject  as  follows  (391)  : 

"To  have  equality  in  taxation  all  property  must  be 
brought  upon  the  duplicate.  Some  officer  must  be  author- 
ized and  empowered  to  cause  all  property  to  be  listed  for 
taxation.  Such  officer  must  be  paid  for  his  services  either 
by  fees  or  salary.  The  Legislature  has  full  power  under  the 
Constitution  to  say  what  officer  shall  perform  such  duties 
and  in  what  manner  he  shall  be  paid.  It  has  enacted  that 
such  duties  shall  be  performed  by  the  auditor,  and  that  he 
shall  be  paid  as  provided  in  Section  1071,"  etc. 

Contracts  of  the  nature  here  in  question  find  their  jus- 
tification in  the  increased  complexity  and  amount  of  modern 
business  interests  and  investments  and  the  facilities  thereby 
afforded  for  escaping  taxation ;  and,  so  far  as  they  are  con- 
fined to  residual  matters  which  the  ordinary  public  officers 
have  failed  to  reach  and  accomplish,  after  diligent  efforts 
made  in  good  faith  to  discharge  their  official  duties  in  the 
premises,  the  employment  of  private  assistance  is  proper 
and  reasonable.  Such  seems  to  have  been  the  view  of 
courts  in  passing  upon  analogous  contracts;  but  they  have 
confined  them  strictly  to  such  residual  matters.  To  go 
further  and  enlarge  the  power  to  include  future  contin- 
gencies, opens  a  door  to  obvious  evils  that  a  correct  public 
policy  must  avoid.  It  is  a  step  backward  in  the  direction 
of  farming  out  the  collection  of  the  public  revenues  to 
private  interests,  that  history  warns  us  against;  and  I  find 
no  authority  in  this  case  for  supposing  that  it  was  the  in- 
tention of  the  Legislature  to  take  this  step. 

For  the  reasons  given,  I  think  the  demurrers  should  be 
overruled. 

Theodore  Horstman,  for  plaintiff  in  error. 
Alfred  B.  Benedict,  for  defendant  in  error. 


26         SUPERIOR  COURT  OF  CINCINNATI. 


Joseph  Nelken  v.  Harry  M.  Foster,  et  al. 

1.  Sections  4270  and  4273  of  the  Revised  Statutes  relating  to  re- 

covery of  money  lost  in  gaming,  wagers,  etc. — ^the  first  provid- 
ing that  within  six  months  the  bser  may  sue,  and  the  second 
that  if  the  loser  do  not  sue  within  the  time  specified  any  person 
may  sue — ^are  not  mutually  exclusive.  The  latter  section  by 
the  term  "any  person,"  includes  also  the  loser;  and  the  first 
section  is  therefore  not  a  statute  of  limitation. 

2.  It  is  sufficient  in  suits  under  this  law  to  show  the  aggregate 

amount  of  losses  within  specified  dates  without  proving  each 
particular  amount  and  date  or  the  particular  agent  or  pro- 
prietor to  whom  each  sum  was  paid  or  lost. 

3.  A  plaintiff  in  such  actions  need  not  aver  nor  prove  that  he  lost 

money  in  nor  describe  the  gambling  schemes  in  which  he  par- 
ticipated. 

Hosea,  J. 

Opinion  upon  motion  to  make  petition  definite. 

The  petition  alleges  that  plaintiff  lost  and  paid  to  de- 
fendants, who  are  alleged  to  have  been  engaged  in  a  busi- 
ness of  gaming  in  stocks  and  grain,  diverse  sums  of  money 
between  April  15  and  December  2,  1904,  inclusive,  upon 
certain  unlawful  bets  and  wagers,  the  sums  aggregating 
$1,200,  for  which  he  asks  judgment. 

The  motion  is  to  compel  plaintiff  to  set  forth  the  dates 
of  the  several  alleged  losses  and  payments. 

The  ground  of  the  motion,  as  claimed  in  argument  by  the 
mover,  is  that  Section  4270  of  the  Revised  Statutes,  which 
authorizes  this  action,  limits  the  right  of  suit  to  six  months 
from  date  of  loss  or  payment,  which  limitation  would  ex- 
clude all  payments  made  within  six  months  prior  to  Decem- 
ber 24,  1904,  on  which  day  the  petition  was  filed  •  and  that, 
therefore  the  petition  should  be  correspondingly  confined 
in  its  allegations. 

The  general  statute  under  which  the  suit  is  brought  com- 
prises the  series  of  sections  from  4269  to  4276,  inclusive, 
constituting  Qiapter  5,  Title  5,  of  the  Revised  Statutes,  de- 
claring gaming  contracts  void  and  providing  remedies  upon 
them. 
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The  common  law  gave  no  remedies  upon  such  contracts 
and  refused  to  aid  either  party.  The  only  remedy,  there- 
fore, is  the  statutory  one.  Section  4270  provides  that 
within  the  six  months  after  the  loss  or  payment  the  loser 
may  sue;  and  if  this  were  the  sole  provision  in  respect  of 
remedy,  the  contention  of  the  defendant  in  this  case  would 
be  good;  but  that  is  not  the  sole  provision.  Section  4273 
provides  that  if  the  loser  does  not  sue  within  the  time  speci- 
fied, any  person  may  sue. 

The  defendant  claims  that  the  word  "person"  in  the  last 
named  section  must  be  held  to  mean  any  other  person; — in 
other  words,  that  the  two  sections  (4270  and  4273)  are 
mutually  exclusive.  But  this  proposition  is  unsound.  The 
law  in  question  creates  a  right  where  none  before  existed; 
and  in  the  creating  of  such  a  right  no  reason  appears  for 
imposing  a  limitation  of  time  upon  the  party  chiefly  con- 
cerned where  it  is  given  without  limitation  to  others  who 
may  not  be  concerned  at  all.  Moreover,  it  is  a  general 
principle  that  remedial  statutes  are  to  be  interpreted  with 
a  view  of  effectuating  the  purpose  intended  by  the  Legis- 
lature ;  and  in  applying  these  principles  I  must  hold  that  the 
last  named  section  (4273)  in  specifying  "any  person"  in- 
cludes the  loser.  It  therefore  follows,  as  the  meaning  of 
the  statute,  that  during  the  first  six  months  after  the  loss  or 
payment  the  loser  only  may  sue ;  but  from  that  time  forward 
the  lists  are  open  to  others  as  well,  including  the  loser.  Hoss 
V.  Layton,  3  O.  S.,  353. 

But  even  considered  upon  the  ground  of  indefiniteness 
as  to  dates,  items,  etc.,  I  think  the  motion  is  not  well  taken. 
Section  4272  of  the  same  law  provides  that  it  shall  be  suffi- 
cient in  such  cases  to  allege  that  the  defendant  is  indebted, 
or  received  to  plaintiff's  use,  etc.,  without  setting  forth 
special  matter,  and  under  this  section  it  has  been  held  suffi- 
cient to  show  the  aggregate  amount  of  losses  between  speci- 
fied dates  without  proving  each  particular  amount  and  date 
or  the  particular  agent  or  proprietor  to  whom  each  sum 
was  paid  or  lost.    Lear  et  al.  v.  McMillen,  17  O.  S.,  464. 

It  has  also  been  held  that  the  plaintiff  need  not  aver 
and  prove  that  he  lost  money  in  the  gambling  schemes  in 
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which  he  participated,  nor  describe  the  particular  games 
or  schemes  in  which  he  played.  Vincent  v.  Taylor,  60  O, 
S.,  309. 

The   motion,   therefore,   must  be   denied   and   it  is   so 
ordered.    Motion  denied. 

S.  H,  Hurtig,  for  plaintiff. 

G.  H.  Warrington,  for  defendant. 


Mamie  Miller  v.  The  Cincinnati  Traction  Co. 

1.  The  question  of  contributory  negligence  involves  not  only  the 

immediate  act  of  the  party  charged,  but  surrounding  circum- 
stances influencing  the  motive  and  touching  its  propriety,  and 
is,  therefore,  in  most  cases,  a  question  for  the  jury. 

2.  Especially  is  this  true  in  the  case  of  children  whose  immature 

judgment  lessens  the  quantum  of  care  required  and  corres- 
pondingly increases  that  of  the  injuring  party. 

3.  The  doctrine  thus  rests,  in  the  case  of  children,  upon  a  balanc- 

ing of  modified  obligations,  so  that,  under  Ohio  law,  a  court 
would  not  be  justified  in  imputing  negligence  to  a  child  as 
matter  of  law  but  must  leave  the  question  to  a  jury  upon  the 
evidence  under  a  suitable  charge. 

Hosea,  J. 

Heard  on  motion  for  new  trial. 

The  argument  upon  this  motion  is  chiefly  upon  the  prop- 
osition that  the  verdict  is  against  the  weight  of  the  evi- 
dence. It  is  claimed  that  negligence  on  the  part  of  the 
plaintiff  is  clearly  shown — so  clearly  indeed  as  that  the 
court  should  have  granted  the  motion  to  direct  a  verdict  at 
the  conclusion  of  plaintiff's  testimony.  A  minor  objection 
is  based  on  instructions  to  the  jury  in  the  general  charge 
on  the  subject  of  contributory  negligence  which  are  ap- 
parently  contradictory;  but  this  is  an  error  in  the  steno- 
graphic notes  due  to  a  misunderstanding  of  a  word  used  by 
the  court,  which  will  be  corrected  in  the  bill  of  exceptions. 
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The  plaintiff  in  this  case  was  a  child  between  fourteen 
and  fifteen  years  of  age  at  the  date  of  the  accident  She 
approached  Westwood  avenue  coming  westwardly  upon  a 
bridge  leading  into  it  at  or  just  north  of  Shadwell  street. 
She  testified  that  she  saw  the  car  coming  south  a  block  and 
a  half  away ;  and  as  she  reached  the  end  of  the  bridge  she 
again  looked  and  saw  the  car  three  doors  above  the  saloon 
at  the  north  comer,  and  saw  the  motorman  ''turn  two 
things,"  and  she  thought  the  car  was  going  to  stop  because 
it  "kind  of  shook  as  if  it  was  going  to  stop." 

There  were  several  persons  waiting  at  the  crossing  to 
take  the  car,  and  she  hurried  across  toward  them  in  a  diag- 
onal or  southwesterly  direction  for  the  same  purpose,  be- 
cause, as  she  testifies,  "the  car  always  stopped  there."  She 
did  not  herself  signal  to  the  car,  because  she  "thought  it 
was  going  to  stop."  When  she  reached  the  middle  of  the 
southbound  track  the  car  was  right  upon  her  and  she  "did 
not  know  what  to  do" — and  practically  made  no  effort  to 
escape  injury. 

Dr.  Tomlinson  and  his  wife,  who  stood  waiting  for  the 
car  at  the  crossing  and  witnessed  at  short  range  all  that 
occurred,  confirmed  her  statements,  with  the  additional 
information  that  the  motorman  threw  off  his  brake  and 
turned  on  the  power  (after  having  been  shut  off)  while 
plaintiff  was  crossing  the  street  and  "had  almost  reached 
the  track" ;  and  that  when  the  car  struck  her  she  was  car- 
ried about  twenty  feet,  and  the  car  ran  about  eighty  feet 
after  hitting  her.  Both  the  plaintiff  and  Dr.  Tomlinson 
testified  that  no  gong  was  sounded  by  the  motorman. 

No  testimony  was  offered  on  the  part  of  the  defendant, 
but  a  motion  to  instruct  a  verdict  was  made  and  argued 
upon  the  theory  that  the  testimony  raised  a  presumption  of 
contributory  negligence  on  the  part  of  the  plaintiff  which 
was  not  overcome.  This  motion  was  overruled,  and  the 
question  now  to  be  considered  is  practically  the  same. 

I  have  given  the  case  a  careful  re-consideration,  aided 
by  notes  of  the  testimony,  including  the  opening  statements 
of  counsel. 
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Undoubtedly  the  plaintiff  saw  the  car  approaching,  and 
attempted  to  cross  the  track  ahead  of  it.  It  also  clearly 
appears  that  she  planned  her  action  in  crossing  the  street 
upon  the  theory  that  the  car  would  stop  because  (i)  it 
usually  did  stop  there;  (2)  others  were  waiting  there  in  the 
position  of  persons  expecting  to  take  passage  upon  it;  (3) 
the  motorman  did  shut  off  his  power  and  set  his  brake  as 
if  he  intended  to  stop  there.  Acting  upon  these  evidences, 
she  started  diagonally  across,  having  her  back  partly  turned 
toward  the  approaching  car.  When  she  started  across,  the 
car  was  about  one  hundred  and  twenty-five  feet  above  the 
crossing  where  she  expected  it  to  stop. 

It  is  also  equally  clear,  inferentially,  that  the  motorman 
saw  the  child  starting  diagonally  toward  the  crossing 
and  hurrying  across  the  track  toward  those  already  stand- 
ing at  the  usual  stopping-place  in  the  position  of  persons 
expecting  to  take  passage  upon  the  car  when  it  should  stop. 
In  fact,  conditions  as  he  must  have  seen  them  should  have 
suggested  to  him  that  he  was  expected  by  all  these  people 
to  stop  his  car  at  that  crossing;  and  it  appears  that  his 
first  intention  was  to  do  so,  for  it  is  shown  that  just  above 
Shadwell  street  he  threw  off  the  current  and  applied  the 
brake,  resulting  in  a  slackening  of  speed  visible  to  those  in 
waiting  and  to  the  girl  crossing.  The  plaintiff  also  testi- 
fies that  believing  from  these  acts  of  the  motorman  and  the 
visible  "shaking  of  the  car,  that  it  was  going  to  stop,"  she 
started  across ;  but  she  says  also  that  no  gong  was  sounded 
and  that  "if  it  had  been  sounded  she  would  not  have 
crossed,"  as  it  "would  have  indicated  that  he  was  not  going 
to  stop  and  she  would  not  have  crossed."  It  was  also  in 
testimony  that  the  motorman  did  not  cry  out  nor  warn  the 
girl  when  she  was  near  or  actually  upon  the  track  and  the 
car  in  close  proximity. 

The  reason  why  the  motorman  did  not  stop  was  given 
in  counsel's  opening  statement  to  the  jury,  namely,  that  the 
cars  had  been  delayed  by  a  fire  and  "this  car  was  not  mak- 
ing any  stops  at  crossings" ;  but  there  is  nothing  in  the  tes- 
timony to  show  that  this  was  known  to  plaintiff  or  to  those 
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in  waiting,  and  a  contrary  inference  is  to  be  drawn  from 
facts  affirmatively  shown. 

Under  these  circumstances  the  question  of  negligence 
seemed  to  the  court  then — and  with  even  greater  force  now 
— ^to  be  one  peculiarly  appropriate  for  the  action  of  the  jury 
under  instructions  as  to  three  principal  rules  of  law  in  addi- 
tion to  those  general  considerations  applicable  to  all  cases 
of  accidents  at  street  railway  crossings.  These  special 
matters  were:  first,  the  general  question  of  contributory 
negligence  in  the  case  of  one  who  crosses  a  track  ahead 
of  an  approaching  car ;  second,  the  question  of  contributory 
negligence  arising  from  a  situation  involving  immediate 
peril;  and  third,  the  fact  of  the  minority  of  the  plaintiff 
as  an  element  in  determining  the  general  questions  of  neg- 
ligence. 

In  the  charge  on  these  points  the  court  had  in  mind  as 
bearing  on  the  first  of  these  questions  the  principles  of  the 
Snell  case,  wherein  our  Supreme  Court  emphasizes  the 
equal  rights  of  the  public  in  the  use  of  the  streets,  and 
in  effect  discards  any  claim  of  superior  legal  right  on 
behalf  of  the  street  railways  based  upon  the  assumed  neces 
sities  of  rapid  transit,  or  to  a  general  right  of  way  as 
against  a  private  citizen.  In  respect  of  crossing  tracks 
ahead  of  cars,  the  court  says: 

"It  is  not  inconsistent  with  the  conclusion  that  ordinary 
range  of  vision  would  probably  have  enabled  him  without 
turning  his  head  or  eyes  up  the  track  to  see  a  car  in  time  to 
avoid  it  had  the  car  been  running  at  a  safe  rate  of  speed; 
and  we  think  one  so  crossing  could  not  be  asked  to  extend 
his  observation  beyond  that  distance  within  which  a  car 
proceeding  at  a  customary  and  reasonably  safe  speed  would 
threaten  his  safety."  {Cincinnati  St.  Ry,  Co.  v.  Snell,  54 
O.  S.,  197,  209.) 

Following  this  is  a  commentary  upon  the  facts  of  the 
case  that  may  be  with  perhaps  equal  propriety  said  of  the 
facts  here  in  issue,  namely : 

"Taking  the  effect  of  the  evidence  as  a  whole,  one  thing 
which  is  tolerably  clear  is  that  if  the  car  had  been  running 
at  a  reasonably  safe  speed,  and  proper  warning  had  been 
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given,  Snell  would  not  have  been  injured.  The  evidence 
pro  and  con  was  to  be  weighed,  and  the  tribunal  for  that 
purpose  was  the  jury  and  not  the  court  upon  the  motion." 

It  may  fairly  be  said  to  be  apparent  in  the  case  at  bar 
that  if  the  motorman  had  allowed  the  slackening  of  speed 
which  he  initiated  when  approaching  Shadwell  street  to 
continue — in  other  words,  if  he  had  not  on  approaching  the 
crossing  released  the  brake  and  thrown  on  the  current — 
the  plaintiff  would  not  have  been  injured.  She  would  have 
had  ample  time  to  get  across  to  a  place  of  safety  as  she 
intended. 

The  court  also  had  in  mind  in  giving  the  charge  the 
utterance  of  the  circuit  court  as  a  gloss  or  interpretation 
of  the  principle  of  the  Snell  case  as  follows : 

"It  is  not  negligence  for  a  person  to  attempt  to  cross  a 
street  car  track  ahead  of  an  approaching  electric  car  when 
the  car  is  so  far  away  that  by  the  exercise  of  reasonable 
care  it  might  be  stopped  before  reaching  the  place  of 
crossing."  {Toledo  St,  Ry.  Co.  v.  Westenhuber,  22  C.  C, 
67.    Affirmed  in  65  Ohio  St.,  567.) 

The  question  thus  presented  relates  generally  to  the  act 
of  attempting  to  cross  the  street  or  track,  but  it  also  ap- 
peared that  when  the  car  was  in  dangerous  proximity,  the 
child,  being  upon  the  track,  appeared  confused  and  made 
no  effort  to  escape.  It  seemed  proper  to  charge,  with  refer- 
ence to  circumstances  of  immediate  peril,  that  contributory 
negligence  can  not  be  predicated  upon  the  fact  that  one  in 
the  immediate  presence  of  threatened  danger  fails  to  exer- 
cise ordinary  care  to  avoid  injury.  This  is  a  principle 
recognized  everywhere,  and  is  particularly  set  forth  in 
the  Kasson  case,  49  Ohio  St.,  239. 

The  third  and  last  important  question, — involving  a 
principle  modifying  the  application  of  the  other  two, — ^has 
relation  to  the  youth  of  the  plaintiff.  On  this  point  the 
charge  was  based  on  the  Corrigan  case  in  46  Ohio  St.,  283, 
and  the  Mackey  case,  53  Ohio  St.,  370  (383) — the  principle 
being  that  a  child  is  presumed  to  possess  only  such  discre- 
tion as  is  common  to  children,  and  is  to  be  held  only  to  the 
exercise  of  such  care  as  is  reasonably  to  be  expected  of  chil- 
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dren  of  like  age  and  capacity.  The  question  at  issue,  as  it 
seems  to  me,  in  such  cases  involves  not  alone  the  immediate 
conditions  of  the  act  of  a  plaintiff  but  surrounding  circum- 
stances influencing  the  motive  for  the  act  and  touching  the 
question  of  its  propriety,  and  for  these  reasons  to  be  one 
necessary  to  be  submitted  to  a  jury.  However  the  act 
might  be  viewed,  had  the  injured  person  been  an  adult,  the 
element  of  youth  presents  a  modifying  factor  that  should 
be  left  to  a  jury  under  the  Ohio  rule  of  ordinary  care.  In- 
deed, in  formulating  the  rule  applicable  to  children,  the 
Supreme  Court  in  the  Corrigan  case  recognizes  the  con- 
fused state  of  the  law  resulting  from  the  application  of 
conflicting  rules  in  different  jurisdictions  (page  288),  and 
adopts  a  conservative  doctrine  between  the  extremes  which 
necessarily  involves  a  consideration  of  circumstances  in 
each  case.  And  this,  as  it  seems  to  me,  is  necessarily  a 
matter  for  the  jury,  and  it  is  so  declared  in  Railway  v. 
Mackey,  53  Ohio  St.,  370.  This  is  emphasized  by  the  cor- 
responding rule  that  as  the  quantum  of  care  required  of  a 
child  is  diminished,  that  of  a  defendant  to  avoid  injuries 
to  children  is  increased  (see  Snell  case,  p.  291).  The 
doctrine  is  thus  made  to  rest  entirely  upon  a  consideration 
of  circumstances  and  a  balancing  of  modified  obligations; 
so  that,  under  the  Ohio  law,  there  would  seem  to  be  no  room 
for  a  view  that  under  any  circumstances  the  court  would 
be  justified  in  determining  it,  in  imputing  negligence  to  a 
child  as  matter  of  law. 

It  will  be  further  apparent  that,  on  a  question  of  this 
nature,  where  our  state  rule  is  so  clearly  and  discrimina- 
tively  established,  decisions  from  other  courts  are  of  little 
value  unless  shown  to  be  based  upon  the  same  rule.  Iti 
Massachusetts,  for  example,  the  rule  permits  the  court 
rather  than  the  jury  to  determine  the  responsibility  as  a 
matter  of  law  (see  Sherman  &  Redfield  on  Negligence, 
paragraph  73a). 

Upon  the  whole  case  I  am  satisfied  that  the  questions 
presented  were  properly  left  to  the  jury,  and  I  do  not 
think  I  am  justified  in  disturbing  their  verdict  for  the  rea- 
sons presented  in  this  motion  for  a  new  trial,  nor  for  any 
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others  that  have  appeared  upon  review  of  the  trial  inci- 
dents. 

Motion  denied. 

Hoffman,  Bode  &  Le  Blond,  for  plaintiff. 
Miller  Outcalt,  for  defendant. 


Martin  Mack  v.  Albert  Ackerline. 

Although  a  prior  judgment  may  not  be  a  technical  bar  to  a  subse- 
quent action,  yet  a  fact  in  issue  between  the  parties  and  nec- 
essarily involved  in  the  former  judgment  is  res  adjudicata  in 
a  collateral  suit  between  the  same  parties. 

Per  Curiam, 

Error  to  Special  Term. 

The  findings  of  fact  entered  by  the  court  below  cover 
grounds  of  affirmative  relief  sought  in  this  suit,  but  which 
were  litigated  as  defenses  in  a  prior  action  between  the  par- 
ties in  forcible  entry  and  detainer,  brought  before  a  magis- 
trate, with  a  resulting  judgment  adverse  to  the  plaintiff  in 
error  here — which  judgment  was  in  due  course  affirmed 
by  the  Common  Pleas  and  by  the  Circuit  Court  (see  50  O. 
L.  B.,  No.  14,  p.  133). 

Granting  that  under  R.  S.,  Section  6610,  said  former 
judgment  is  not  a  bar  to  the  bringing  of  this  suit,  yet  we  re- 
gard it  as  none  the  less  true  that  a  fact  in  issue  in  a  court 
of  competent  jurisdiction  and  duly  determined,  is  res  ad- 
judicata in  collateral  suits  between  the  same  parties. 

Where  the  record  of  a  case  shows  that  a  question  must 
necessarily  have  been  determined  before  the  judgment 
which  was  rendered,  it  is  conclusive  in  all  subsequent  liti- 
gation upon  the  fact  that  the  question  has  been  litigated  and 
decided,  and  the  party  may  invoke  that  decision  upon  the 
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principle  of  res  adjudicata,  Hickson  v.  Ogg,  53  O.  St, 
361;  Kuneke  v.  Mafel,  60  O.  St.,  i  (7). 

Strictly  speaking,  the  court  below  should,  perhaps,  have 
excluded  evidence  of  the  facts  so  adjudicated,  but  if  this 
be  error  it  can  not  prejudice  the  plaintiff  in  error  here. 
The  proper  forum  for  relief  was  the  court  of  common  pleas 
during  the  pendency  of  the  former  action. 

To  hold  otherwise  would  compel  this  court  to  sit  in 
review  upon  the  action  of  the  magistrate,  the  common  pleas 
and  the  circuit  court,  which  is  manifestly  improper.  Bren- 
ner V.  Cist,  6  N.  P.,  I ;  Petsch  v.  Mowry,  13  O.  D.,  401. 

A  court  can  not  do  by  indirection  what  it  is  not  author- 
ized to  do  directly. 

« 

Judgment  affirmed. 

Closs  &  Luebbert,  for  plaintiff  in  error. 
Norwood  J.  Utter,  for  defendant  in  error. 


Christian  Muhlhauser  v.  The  Cincinnati  Traction 
Company  and  The  City  of  Cincinnati. 

1.  The  owner  of  property  abutting  on  a  street  has  an  easement 

in  that  portion  of  the  street  lying  in  front  of  his  premises  as 
an  incident  of  tenure,  and  he  may  use  the  same  for  any  pur- 
pose that  does  not  interfere  with  the  rights  of  the  public. 

2.  An  abutting  owner  has  a  right  of  action  in  respect  of  his  said 

easement  for  any  interference  with  right  of  access,  etc.,  that  is 
a  private  injury  not  shared  in  common  with  all  other  owners; 
but  in  respect  of  a  general  obstruction  to  travel  upon  the  street, 
the  primary  injury  is  to  the  public  and  suit  must  be  prosecuted 
by  the  public  authorities  or  by  the  citizen  in  his  capacity  of 
tax-payer  if  the  public  authorities  refuse  to  act. 

Hosea,  J. 

Interlocutory  opinion  on  motion  for  temporary  restrain- 
ing order. 
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The  petition  in  this  case  seeks  a  perpetual  injunction 
against  the  City  and  the  Traction  Company  to  restrain  the 
laying  of  tracks  on  Winchell  avenue,  and  the  cause  has 
been  submitted  as  upon  final  hearing.  It  clearly  appears, 
however,  that  the  real  issues  are  not  properly  presented  by 
the  allegations  of  the  pleadings,  and  the  latter  are  in  need 
of  reformation  before  the  case  can  be  fully  considered  and 
determined. 

(i)  The  first  cause  of  action  is  based  upon  a  right  or 
privilege  alleged  to  have  been  granted  to  plaintiflF  in  Oc- 
tober, 1885,  by  the  Board  of  Public  Works,  to  place  a  wagon- 
scale  platform  in  the  street  in  front  of  his  premises,  with 
levers  extending  beneath  the  pavement  into  his  grain  ware- 
house. This  is  made  an  issue  by  the  answer  of  the  Traction 
company  denying  the  validity  of  such  grant  as  one  creating 
rights  in  the  plaintiff. 

Under  the  facts  shown  and  the  law  as  applicable  to  them, 
this  is  a  false  issue  and  entirely  immaterial.  The  real  issue 
rests  upon  the  owner's  easement  in  that  portion  of  the 
street  lying  in  front  of  his  premises,  which  is  an  incident 
of  his  tenure.  This  is  made  clear  as  the  law  of  Ohio  in  a 
long  and  consistent  current  of  decisions.  The  principle  is 
tersely  stated  in  one  of  the  latest  (Gibson  v.  Ebding,  70  O. 
St.,  298),  as  follows: 

"The  land  (of  a  roadway)  remains  the  property  of  the 
owner  of  the  servient  estate  and  he  is  entitled  to  use  it  for 
any  purpose  that  does  not  interfere  with  the  easement" 
(granted  to  the  public).  (See  70  St.,  113  (118);  58  St., 
651 ;  38  St.,  41 ;  14  St.,  523 ;  7  St.,  460,  and  the  very  recent 
ruling  in  City  of  Columbus  v.  Penrod,  73  St., .) 

Elster  V.  Springfield,  49  St.,  82,  cited  in  argument,  has 
no  application  to  the  present  case  except  to  confirm  thq 
principle  stated.  The  grant  or  permission  there  had  rela- 
tion to  the  street  as  a  whole,  and  the  easement  rights  of  an 
abutting  owner  were  clearly  distinguished  (p.  96). 

(2)  The  statement  of  the  second  cause  of  action  is  pro- 
lix and  confusing  because  of  failure  to  distinguish  between 
things  legally  distinct,  in  these  particulars,  namely : 
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(a)  An  abutting  owner  may  sue  to  prevent  injury  to 
the  immediate  right  of  access  to  his  property  under  his 
easement — which  is  a  private  injury  and  properly  the  sub- 
ject of  a  private  action;  but  in  respect  of  a  general  ob- 
struction to  travel  upon  the  street,  the  primary  injury  is  to 
the  public  for  whose  use  the  street  as  such  is  dedicated. 
The  latter  suit,  therefore,  must  be  brought  by  the  city 
solicitor  or  by  the  citizen  in  the  capacity  of  a  tax-payer 
under  the  law  in  that  behalf.  See  for  illustrations  of  the 
distinction :  Lyon  v.  Fishmongers,  i  L.  R.  App.  Cas.,  662 ; 
Brayton  v.  City  of  Fall  River,  113  Mass.,  218  (cited  in 
Branahan  v.  Hotel  Co.,  39  O.  St.,  333). 

(b)  The  petition  alleges  that  the  construction  of  the 
proposed  tracks  is  for  the  private  benefit  of  the  railway 
company,  and  not  for  public  benefit;  yet  at  the  same  time 
it  is  in  effect  admitted  that  it  is  being  done  by  grant  of  the 
city  council,  and  the  legality  of  said  grant  is  not  put  in 
issue.  In  the  absence  of  a  direct  issue,  it  is  questionable 
whether  a  court  should  imply  one  as  against  presumptions 
in  favor  of  official  action  under  laws  relating  to  the  gen- 
eral subject-matter.  If  it  is  intended  that  the  court  shall 
consider  this  phase,  the  issue  should  be  in  some  form  clearly 
made. 

(3)  It  is  manifest  from  the  testimony  that  the  Cincinnati 
Street  Railway  Company,  lessor  of  the  Cincinnati  Trac- 
tion Company,  should  be  made  a  party  defendant,  inasmuch 
as  the  ordinance,  by  virtue  of  which  the  proposed  work  is 
being  done,  grants  rights  to  the  two  companies  jointly,  and 
it  is  a  necessary  inference  that  the  work  is  being  done  by 
them  jointly,  or  for  their  joint  benefit. 

Enough  appears  in  the  case  thus  far  to  justify  the  is- 
suing of  a  restraining  order  as  prayed,  pendente  lite,  and  an 
entry  in  this  behalf  may  be  made ;  but,  as  the  pleadings  re- 
quire amendment  for  the  reasons  and  in  the  particulars 
above  set  forth,  the  entry  should  also  include  an  order  for 
their  reformation — the  petition  within  fifteen  days;  answer 
within  ten  days  thereafter;  and  reply  within  five  days  there- 
after; and  continuing  the  further  hearing  of  the  cause  for 
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thirty  days,  with  leave  to  both  sides  to  introduce  further 
testimony. 

Jerome  D.  Creed,  F.  P.  Muhlhauser  and  W.  C.  Muhl- 
hauser,  for  plaintiff. 

Smith  Hickenlooper  and  Outcalt  &  Foraker,  for  the  Cin- 
cinnati Traction  Co. 

Walter  A.  DeCamp,  Assistant  City  Solicitor,  for  the  City 
of  Cincinnati. 


Rudolph  Kleybolte  et  al.  v.  The  Cincinnati,  Hamil- 
ton &  Dayton  Railway  Company. 

1.  The  statute  (R.  S.,  Sec.  3133),  rendering  void  all  capital  stock, 

bonds,  notes  or  other  securities  of  an  incorporated  company, 
purchased  by  a  director  thereof  at  less  than  the  par  value  of 
the  same,  does  not  apply  to  the  bonds,  etc.,  of  another  inde- 
pendent company,  acquired  by  the  first  named  company  in  the 
ordinary  course  of  its  business. 

2.  While  all  transactions  of  directors  in  their  own  interest  with 

the  property  and  affairs  of  their  company  are  to  be  closely 
scrutinized,  they  may  be  upheld  where  no  element  of  deceit 
or  unfairness  is  shown;  and  more  especially  is  this  true  where 
the  circumstances  render  it  at  least  possible  that  the  trans- 
action may  involve  a  benefit  to  the  holding  company. 

HOSEA,  J. 

Heard  on  demurrer  to  cross-petition. 

To  a  petition  declaring  upon  promissory  notes  of  the 
defendant  to  the  amount  of  forty  thousand  dollars,  the  de- 
fendant files  a  cross-petition  alleging  that  on  July  7,  1904, 
it  was  the  owner  of  thirty-three  hundred  $1,000  bonds,  one 
of  the  obligors  of  which  bonds  was  the  Toledo  Railway  & 
Terminal  Company ;  that  said  bonds  were  secured  by  mort- 
gage to  the  Commonwealth  Trust  Company  of  St.  Louis; 
and  that  payment  of  the  principal  and  interest  of  said  bonds 
was  guaranteed  by  the  defendant  and  by  the  Pere  Mar- 
quette Railroad  Company,  jointly  and  severally;  and  that 
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thereafter,  in  consideration  of  said  guaranty,  the  plaintiff 
firm  by  contract  with  defendant  purchased  twenty-five  hun- 
dred of  said  bonds  at  $975  each,  with  accrued  interest,  said 
price  being  less  than  the  par  value  of  the  bonds. 

The  cross-petition  then  avers  that  Rudolph  Kleybolte, 
one  of  the  partners  in  the  firm  of  Kleybolte  &  G)mpany, 
was  at  the  date  of  said  transaction  one  of  the  directors  of 
the  defendant  company,  and  that  by  reason  of  the  premises 
the  said  parties,  partners,  etc.,  became  indebted  to  it  in  the 
sum  of  $95,000,  with  interest,  being  the  difference  between 
the  price  paid  for  said  bonds  and  the  par  value  thereof, 
which  sum  the  defendant  pleads  as  a  set-off  to  this  action, 
and  prays  judgment  for  the  difference  between  said  sum 
of  $95,000  and  the  amount  sued  for.  The  sufficiency  of 
this  cross-petition  is  challenged  by  a  general  demurrer. 

A  set-off  is  defined  in  our  practice  code  as  follows: 

"5071.  A  set-off  is  a  cause  of  action  existing  in  favor 
of  a  defendant  and  against  a  plaintiff,  against  whom  a  sev- 
eral judgment  might  be  had  in  the  action  and  arising  on 
contract  or  ascertained  by  the  decision  of  a  court,  and  can 
only  be  pleaded  in  an  action  founded  on  contract." 

The  cause  of  action  set  forth  in  the  cross-petition  is  pri- 
marily against  Rudolph  Kleybolte,  one  of  the  plaintiff  firm, 
and  is  claimed  to  arise  out  of  his  relation  and  capacity  as 
director  of  the  defendant  company  under  a  section  of  the 
Revised  Statutes  of  Ohio  relating  to  railroad  companies, 
reading  as  follows: 

"Sec.  3313.  All  capital  stock,  bonds,  notes  or  other  se- 
curities of  a  company,  purchased  of  a  company  by  a  direct- 
or thereof,  either  directly  or  indirectly,  for  less  than  the 
par  value  thereof,  shall  be  null  and  void." 

The  theory  of  the  cross-petition,  as  advanced  in  argument, 
is  that  the  bonds  in  this  case  became,  by  the  guaranty,  "se- 
curities of  the  company";  that  Rudolph  Kleybolte,  one  of 
the  plaintiffs,  being  a  director,  and  Section  3313  having 
set  a  price  upon  such  bonds  for  less  than  which  a  director 
can  not  buy  them,  the  director,  having  bought  such  bonds 
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at  less  than  the  statutory  appraisal,  the  law  raises  a  promise 
to  pay  for  them  at  the  statutory  price. 

The  question  as  presented  upon  this  demurrer  rests  upon 
the  colorless  and  bare  allegation  of  a  purchase  at  a  dis- 
count, and  upon  the  wording  of  the  statute.  No  element 
of  secrecy  or  unfairness  is  pleaded  and  the  case  rests  sim- 
ply on  the  unlawfulness  of  the  act  of  purchase  per  se.  The 
statute  simply  makes  a  sale  to  the  director  at  a  discount 
unlawful  in  terms  prescribing  a  penalty  therefor,  namely, 
that  the  "security"  (being  a  chose  in  action  involving  an 
obligation  of  the  company)  "shall  be  void,"  that  is  to  say, 
unenforceable  against  the  company. 

It  is  claimed  that  the  word  "void"  as  used  in  the  statute 
means  "voidable  at  the  election  of  the  company,"  and  refer- 
ence is  made  by  way  of  illustration  to  the  construction 
early  placed  upon  the  statutes  relating  to  conveyances  in 
fraud  of  creditors;  but  this  rests  upon  quite  a  different 
basis  and  involves  essentially  different  reasoning. 

Section  3313  in  its  original  form  was  the  second  section 
of  an  act  passed  in  1852  "relating  to  the  sale  of  bonds 
of  railroad  companies,"  etc.,  and  reads  as  follows : 

"Sec.  2.  No  director  of  any  railroad  company  shall, 
either  directly  or  indirectly,  purchase  any  shares  of  the 
capital  stock  or  any  of  the  bonds,  notes  or  other  securities 
of  any  railroad  company  of  which  he  may  be  a  director 
for  less  than  the  par  value  thereof;  and  all  such  stocks, 
bonds  and  notes  or  other  securities  that  may  be  purchased 
by  any  director  for  less  than  the  par  value  thereof  shall 
be  null  and  void." 

In  the  subsequent  revision  of  the  statutes  this  section  was 
condensed  to  the  present  form  as  first  quoted  above,  which 
involves  no  change  of  meaning,  as  will  be  seen  on  compari- 
son. Section  i  of  the  original  act  provided  that  the  directors 
of  any  railroad  company  authorized  to  borrow  money  and 
to  execute  bonds  or  promissory  notes  therefor  were 
"hereby  authorised  to  sell,  negotiate,  mortgage  or  pledge 
such  bonds  or  notes,  as  well  as  any  notes,  bonds,  scrip  or 
certificates  for  the  payment  of  money  or  property  which 
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said  company  may  have  heretofore  received  or  shall  here- 
after  receive,"  etc.,  "for  such  prices  as  in  the  opinion  of 
the  directors  will  best  advance  the  interests  of  the  com- 
pany *  *  *  and  the  sale  shall  he  valid  if  sold  at  a  discount, 
and  such  securities  shall  be  as  binding  as  if  sold  at  their 
par  value," 

Thus  reading  Section  3313  in  its  place  and  sequence,  the 
intent  of  the  lawmaking  power  is  made  manifest,  and  it 
1)ecomes  clear  that  the  statute  as  a  whole  and  in  its  parts 
has  reference  to  the  obligations  of  a  company  issued  by 
itself  to  raise  money  or  to  acquire  property  for  the  accom- 
plishment of  purposes  of  its  creation,  and  not  other  prop- 
erty acquired  in  the  ordinary  course  of  its  business  (Rhodes 
V.  Woldy,  46  O.  St.,  234) .  The  rights  of  corporations  with 
respect  to  their  own  issues  of  stock  and  other  securities 
have  always  been  jealously  guarded  both  by  the  statutes 
and  by  the  courts,  but  it  does  not  follow  that  the  same 
strict  rules  apply  arbitrarily  to  acquired  property.  It  is 
obvious  that  the  Legislature  would  have  no  power  to  make 
the  bond  or  other  security  of  a  third  party  void  under  the 
circumstances  of  the  present  case. 

If  this  construction  of  the  statute  is  correct,  the  claim 
that  the  bonds  become  the  securities  of  the  defendant  com- 
pany by  the  guaranty  is  also  untenable.  The  bonds  still 
remain  the  bonds  of  the  issuing  company,  secured  primarily 
by  mortgage  upon  its  own  property.  The  obligation  of  de- 
fendant company  in  relation  thereto  is  purely  collateral 
and  secondary,  and  shared  with  another.  Its  obligation, 
moreover,  is  entirely  contingent  and  could  not  form  the 
subject  of  a  set-off  in  its  own  behalf.  Follett,  Adm'r,  v. 
Buyer,  4  O.  S.,  587  (592). 

And  it  would  seem  to  follow  that  an  endorsement  of 
guaranty  could  not  impress  upon  the  bonds  such  a  character, 
or  such  a  relationship  to  itself,  as  to  bring  them  within  the 
spirit  of  the  law,  as  it  certainly  does  not  bring  them  within 
the  letter.  Nor  can  the  terms  of  such  law  operating  in 
respect  of  direct  issues  of  the  company  itself  be  said  to 
fasten  an  arbitrary  value  upon  securities  of  another  com- 
pany acquired  in  the  ordinary  course  of  business. 
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It  is  difficult  to  see  how  under  any  construction  of  the 
statute,  or  by  the  application  of  any  rules  recognized  by 
courts  of  law  or  equity,  the  transaction  here  can  be  said  to 
raise  a  contract  by  implication  upon  which  a  set-off  may 
be  founded. 

The  case  of  Norden  v.  Jones,  33  Wis.,  605,  which  may 
be  taken  as  a  type  of  others  on  which  reliance  is  placed 
in  argument,  was  an  action  of  trespass  quare  clausum  fregit 
to  recover  damages  to  the  realty  for  a  wrongful  entry.  It 
is  familiar  law  that  in  cases  of  such  a  nature  the  tort  may 
be  waived  and  recovery  be  had  upon  the  implied  agreement 
to  pay  for  the  damage  wrongfully  done.  But  how  can  a 
tort — which  is  a  civil  wrong  independent  of  contract 
—be  predicated  upon  an  act  in  which  both  parties  partici- 
pate and  to  which  both  freely  consent,  and  where  no  fraud 
is  charged?  It  must  be  conclusively  presumed  here  that 
both  parties  knew  the  law,  and  it  is  manifest  that  both  par- 
ticipated with  full  knowledge  in  the  act  out  of  which  lia- 
bility claimed  arose. 

If  the  act  be  unlawful,  the  case  is  analogous  to  that 
of  money  lost  at  gambling,  in  which  case  the  statute 
in  that  behalf  gives  to  the  loser  a  right  to  recover  the 
money  lost.  But  this  right  is  treated  as  a  penalty  and 
barred  in  one  year  by  limitation  {Cooper  v.  Rowley,  29 
O.  St.,  547).  Moreover,  it  has  been  held  that  directors 
who  are  themselves  wrongdoers  are  disqualified  from  act- 
ing as  the  representatives  of  the  company  in  any  litigation 
for  the  correction  of  the  wrong  in  which  they  have  par- 
ticipated.   Knoop  v.  Bomrich,  49  N.  J.  Eq.,  82. 

In  the  absence  of  any  allegations  of  fraud  or  deceit,  a 
participant  in  such  a  transaction  can  not  appeal  to  the 
equitable  doctrine  of  "natural  justice"  as  creating  an  im- 
plied obligation  in  contravention  of  an  express  contract 
fully  executed  and  of  which  he  has  received  the  benefit. 
In  all  the  cases  upon  the  subject,  including  those  cited  in 
the  briefs,  the  working  out  of  justice  through  equitable 
principles  is  based  on  the  fact  that  the  director  accomplished 
by  indirection  and  deceit  that  which  was  a  breach  of  trust 
or  fraud  upon  the  company  he  represented,  or  where  sim- 
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ilar  results  were  attained  by  conspiring  directors  in  ffaud 
of  the  rights  of  stockholders  or  of  third  parties  dealing 
with  the  corporation. 

But  it  is  held  in  many  jurisdictions — and  the  rule  is 
general — ^that,  subject  to  the  condition  of  strictest  good 
faith  and  a  full  and  fair  disclosure  of  interest,  directors 
have  power  to  enter  into  fair  and  open  contracts  with  their 
companies.  Cavendish  Bentick  v.  Fenn,  12  App.  Cas.,  652; 
Robinson  v.  McCracken,  52  Fed.,  726;  s.  c.  aff'd  by  C.  C. 
App.  (U.  S.),  57  Fed.,  375;  Kaye  v.  Craydon  Tramways 
Co.,  67  L.  J.  Ch.,  222;  Ft.  Wayne  Rolling  Mill  v.  Hill,  174 
Mass.,  224. 

And  subject  also  to  the  right  of  the  corporation  to  avoid 
a  sale  by  reason  of  the  fiduciary  relations,  if  exercised 
within  a  reasonable  time  after  the  facts  are  known  or  can 
with  reasonable  diligence  be  ascertained  {Twin  Lick  OH 
Co.  V.  Marburg,  91  U.  S.,  587).  But  upon  the  allegations 
of  the  cross-petition  here,  not  only  is  there  a  total  absence 
of  the  slightest  intimation  of  bad  faith  or  concealment, 
but  the  nature  of  the  transaction  implies  full  knowledge 
of  both  participants,  and  it  is  quite  conceivable  that  such 
a  transaction,  so  far  from  injuring  or  defrauding  the  com- 
pany may  have  been  of  great  benefit  to  it,  and  from  aught 
that  appears  may  have  occasioned  loss  rather  than  profit 
to  the  purchaser. 

In  any  aspect  of  the  case,  it  does  not  appear  that  a  right 
of  recovery  exists  in  favor  of  the  cbmpany  that  could  form 
the  basis  of  a  several  judgment,  nor  any  ground  of  set-off; 
and,  therefore,  the  demurrer  must  be  sustained.  The  court 
is  not,  however,  unmindful  of  the  rule  that  directors,  as 
agents  occupying  a  fiduciary  relation  to  the  corporation, 
should  not  be  permitted  to  occupy  a  position  in  conflict 
with  the  interests  they  represent,  and  will  be  prompt  to 
condemn  any  arrangements  by  directors  to  secure  to  them- 
selves an  undue  advantage  at  the  expense  of  the  company 
whenever  properly  brought  before  it  for  consideration. 
Warden  v.  R.  R.  Co.,  103  U.  S.,  651  (Field,  J.)  ;  Ander- 
son v.  Carkins,  135  U.  S.,  483. 
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'fhe  demurrer  is  sustained;  and  as  the  pleadings  admit 
the  indebtedness  to  plaintiffs,  judgment  may  be  entered 
for  plaintiffs  in  accordance  with  the  prayer  of  the  petition. 

Demurrer  to  cross-petition  sustained  and  judgment  for 
plaintiffs,  with  costs. 

H.  D.  Peck,  for  demurrer. 

Edward  Colston,  Lawrence  Maxzvell,  contra. 


Albert  H.  Chatfield  v.  The  City  of  Cincinnati. 

1.  A  purchaser  of  platted  lands  is  bound  by  recitals  of  the  plat 

in  existence  though  subsequently  recorded. 

2.  The  holder  of  a  perpetual  leasehold,  if  duly  authorized  by  his 

deed  of  conveyance,  may  make  a  lawful  dedication  binding  on 
the  holder  of  the  fee. 

3.  A  common  law  dedication  if  properly  made  is  equally  effective 

with  a  statutory  dedication. 

4.  A  common  law  dedication  of  lands  insures  to  a  municipality  sub- 

sequently organized  thereover.  The  public  is  an  ever-existing 
grantee  capable  of  taking  dedication  for  public  use. 

5.  Actual  acceptance  and  opening  of  a  dedicated  street  not  neces- 

sary to  perfect  the  dedication,  nor  are  laches  imputable,  until 
circumstances  arise  in  the  growth  of  a  municipality  calling 
for  such  action. 

6.  An  indorsement  of  reservation  by  a  purchaser  of  platted  lands 

who  subsequently  replats,  is  not  effective  as  to  prior  dedicated 
streets,  where  the  prior  dedication  had  become  effective  by 
sales  of  lots,  etc. 

HOSEA,  J. 

Plaintiff  avers  ownership  and  possession  of  fifty-two 
feet,  more  or  less,  on  Saunders  street,  Cincinnati,  extend- 
ing northward  to  Estelle  street,  and  improved  by  a  dwell- 
ing-house. He  claims  that  the  city  has  entered  upon  his 
said  lot  and  constructed  and  maintains  a  public  stairway 
and  plank  walk  thereon  between  Estelle  and  Saunders  streets 
to  his  irreparable  injury,  and  prays  a  perpetual  injunction. 
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The  city  by  answer  claims  23  feet  of  the  east  25  feet  of 
said  premises  through  dedication  by  plaintiff's  predecessors 
in  title ;  and  issue  is  taken  by  a  general  reply. 

Waiving  the  obvious  criticism  upon  the  fonn  of  the  ac- 
tion, and  the  allegations  of  the  petition,  the  questions  will 
be  considered  as  though  properly  pleaded  and  as  upon  is- 
sues properly  raised,  in  view  of  their  public  importance. 

Without  going  into  unnecessary  prolixity  of  detail,  it 
appears  that  plaintiff  derives  title  to  the  premises — described 
in  his  petition  as  a  lot  "52  feet  more  or  less  on  Saunders 
street" — through  two  deeds,  namely : 

(i)  January  24,  1900,  from  O'Hara,  assignee  of  F.  G. 
Huntington,  to  land  described  by  metes  and  bounds  "com- 
mencing at  the  northwest  corner  of  Saunders  and  Syca- 
more streets,"  etc.,  "being  the  east  part  of  lot  No.  82  and 
the  south  part  of  lot  No.  81  of  Wm.  C.  Huntington's  sub- 
division"— elsewhere  referred  to  by  its  record  in  Hamilton 
county  records. 

(2)  December  30,  ipoi,  a  release  and  quit-claim  to  a 
strip  described  by  metes  and  bounds  beginning  on  Saun- 
ders street,  at  the  southeast  corner  of  lot  No.  82  of  the  W. 
C.  Huntington  subdivision,  extending  twenty-five  feet  east 
on  Saunders  street  to  southwest  corner  lot  ten  of  the  sub- 
division of  Frederick  G.  and  Frank  Huntington,  and  ex- 
tending back  to  Estelle  street  one  hundred  and  forty  feet, 
and  containing  the  following  further  reference: 

"Being  the  same  property  which  is  sometimes  referred 
to  on  the  records  of  said  county  as  part  of  Lewis  (also  called 
Sycamore)  street,  and  which  was  expressly  excepted  by 
said  William  C.  Huntington  from  dedication,  and  reserved 
to  himstelf  in  his  said  plat,"  etc. 

By  stipulation  of  counsel,  it  is  admitted  that  the  said 
strip  of  23  (of  the  25)  feet  has  not  been  on  the  tax  dupli- 
cate or  taxed  since  1884;  ^^^d  that  the  dwelling  on  lot  82 
encroaches  two  inches  in  front  and  six  and  seven-eighths 
inches  in  rear  upon  the  twenty-three  feet  constituting  Lewis 
(or  Sycamore)   street;  and  it  appears  in  testimony  that 
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said  dwelling  was  built  in  about  1883  by  Fred.  G.  Hunt- 
ington, and  that  its  east  wall  was  built  with  a  dozen  win- 
dows opening  upon  the  strip  called  Lewis  (or  Sycamore) 
street. 

It  thus  appears,  contrary  to  the  inferences  of  the  petition, 
that  the  improvements  upon  the  property  were  not  placed 
upon  the  lands  described  therein  as  a  whole,  nor  with  refer- 
ence to  their  condition  as  an  entire  tract,  but  distinctly  upon 
a  specified  portion  only  and  bounding  upon  a  platted  street, 
which  street  is  the  subject  of  controversy  here;  and  these 
facts  are  made  plain  in  the  deeds  whereby  plaintiff  acquired 
title. 

The  testimony  of  the  records  upon  the  question  at  issue 
is  as  follows: 

(a)  As  early  as  1828  a  plat  was  recorded  in  Deed  Book 
29,  page  17,  of  a  subdivision  of  part  of  the  estate  of  Thomas 
Hughes,  lying  north  of  the  corporation  line  of  Cincinnati, 
made  by  trustees  and  legatees  under  the  will  of  said  Hughes, 
deceased,  and  approved  by  the  city  surveyor.  This  plat 
(Exhibit  i)  shows  lots  bounded  on  Main  street  on  the  west 
and  Sycamore  street  on  the  east,  as  extended  northwardly; 
and  refers  to  said  streets  in  its  descriptions. 

(fc)  In  1836  (Deed  Book  62,  page  39)  is  recorded  a 
perpetual  leasehold,  by  the  trustees  of  Thomas  B.  Hughes, 
deceased,  to  Eden  B.  Reeder,  of  property  including  that 
last  above  noted,  and  more  particularly  described  by  boun- 
daries, the  eastern  boundary  described  being:  "land  now 
owned  by  Lloyd  JVayne,  and  a  road  or  street  being  an  ex- 
tension of  Sycamore  street,"  etc.  By  the  terms  of  this 
indenture  it  was  provided  that  said  Reeder,  his  heirs  and 
assigns  were  to  have  the  privilege  of  "subdividing  said 
property  into  lots,  opening  streets  and  alleys,  and  dedicat- 
ing the  same  for  public  use,"  etc.     (Exhibit  9.) 

(c)  Later  in  1836  (Deed  Book  62,  page  41)  appears  an 
assignment  of  the  "lease  and  the  premises  contained"  by 
Reeder  to  McCleany  and  Bissell,  with  certain  reservations 
bounding  on  Sycamore  street  extended,"  and  others  "on 
said  Reeder's  continuation  of  Sycamore  street";  and  all 
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"subject  likewise  to  the  streets  and  alleys  dedicated  to  pub- 
lic uses  by  said  Reeder  in  his  subdivision  of  the  premises," 
etc. 

(d)  The  plat  of  Reeder's  subdivision,  referred  to  in  the 
preceding  item  (t:)  was  put  on  record  Feb.  3,  1838  (Deed 
Book  65,  pages  374-5).  This  plat  covers  various  tracts 
derived  from  the  Hughes  estate  and  extends  Sycamore 
street  northward,  with  the  following  remarks: 

"In  extending  Sycamore  street  northward  to  the  end  of 
the  premises  a  strip  of  two  feet  in  width  is  reserved  be- 
tween that  extension  and  the  east  line  of  the  premises,  until 
the  owner  or  owners  of  the  property  adjoining  shall  lay 
out  an  addition  of  twenty-five  feet  in  width  so  as  to  make 
a  fifty-foot  street  for  such  parts  on  the  whole  length  as 
shall  be  so  added  and  laid  out,"  etc. 

Also:  "The  streets,  alleys  and  avenues  are  set  apart  and 
dedicated  as  a  right  of  way  for  public  use  forever,"  reserv- 
ing a  right  of  alteration  for  ten  years  where  no  sales  shall 
have  been  made.  This  plat  was  signed  and  duly  acknowl- 
edged by  Eden  B.  Reeder  before  John  Burgoyne,  associate 
Judge  in  and  for  Hamilton  County,  Ohio,  on  February  4, 
1838. 

(e)  Next  appears  in  1841  (Deed  Book  82,  pages  419- 
20),  a  plat  and  accompanying  description  of  Greenbury 
Dorsey's  division  made  by  Salmon  P.  Chase,  his  trustee, 
and  confirmed  and  ratified  by  G.  Dorsey  by  C.  Byrne,  at- 
torney in  fact  (his  power  also  being  recorded,  Mortgage 
Book  83,  page  73). 

This  plat  covers  the  same  property  shown  in  Reeder's 
subdivision  (item  d)  and  diflfers  in  detail  chiefly  with  re- 
gard to  certain  new  cross-streets  laid  out  from  Sycamore 
street  west,  but  makes  no  change  whatever  as  to  Sycamore 
or  Lewis  street  Eden  B.  Reeder  also  endorses  on  said 
plat  his  acceptance  and  confirmation  of  the  same  by  virtue 
of  his  reserved  right  of  alteration  before  referred  to.  The 
plat  is  also  endorsed  as  accepted  by  certain  intervening 
purchasers. 


48         SUPERIOR  COURT  OF  CINCINNATI. 

(/)  Next  IS  presented  a  conveyance  in  fee  simple,  dated 
May,  1867  (Deed  Book  344,  page  96),  from  the  surviving 
heirs  of  John  D.  Saunders,  deceased,  to  W.  C.  Huntington, 
of  lots  D,  E,  F,  G,  H  and  I,  of  lots  on  the  Dorsey  plat  as 
made  by  S.  P.  Chase,  trustee"  (item  e,  ante),  "subject  to 
the  conditions  of  a  lease  by  Chase  to  the  ancestors  of  these 
grantors  and  of  the  lease  made  by  the  trustees  of  Thomas 
Hughes  to  Eden  B.  Reeder"  (item  b,  ante), 

(g)  Next  in  order  is  a  deed  of  release  and  quit-claim 
dated  January  23,  1875,  from  the  trustees  of  Thomas 
Hughes,  to  certain  lands,  among  others  that  described  as 
bounded  on  the  west  by  Locust  street,  north  by  Mason 
street,  east  by  lands  of  Holden,  Thoms,  Smith  and  Hunt- 
ington, south  by  Saunders  street :  "said  lot  being  shown  as 
D,  E,  F,  H  and  I,  Dorsey  Blue  Plat,  Hamilton  County, 
Auditor's  office." 

(This,  as  will  be  seen,  is  the  same  property  covered  by 
item  f,  ante,  the  omission  of  lot  "G,"  being  doubtless  a 
clerical  error  in  the  copy  in  evidence.) 

(h)  W.  C.  Huntington  in  the  same  year  (1875)  niade 
a  re-subdivisioh  of  the  grounds  thus  purchased  (Plat  Book 
4,  pages  226-7),  stating  it  to  be  "part  of  the  lands  sub- 
divided by  Chase,  trustee  of  Dorsey,  and  known  as  the 
Dorsey  Blue  Plat."  On  the  Huntington  plat  Sycamore  or 
Lewis  street  is  shown  as  an  open  street  extending  from 
Saunders  street  north  to  Mason ;  but  in  the  general  endorse- 
ment is  a  reservation,  already  quoted,  of  the  portion  be- 
tween Saunders  and  Estelle — which  is  the  portion  in  con- 
troversy here. 

(t)  In  this  connection,  although  out  of  order  in  date, 
should  be  considered  a  plat  by  W.  C.  Huntington,  and 
approved  and  adopted  by  the  Platting  Commission  July  30, 
189s,  showing  the  vacation  by  statutory  proceedings  of 
Sycamore  street  south  of  Saunders  street,  but  incidentally 
showing  Sycamore  street  north  of  Saunders  as  an  open 
street. 

(/)  Lastly,  and  under  this  head,  may  be  grouped  cer- 
tain deeds  to  various  parties  beginning  with  one  in  1875 
to  lot  81  as  "being  part  of  the  lands  on  the  Dorsey  Blue 
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Plat,"  and  of  other  lots  shown  on  the  Huntington  plat  and 
also  mesne  conveyances .  of  these  lots — ^particularly  of  81 
and  82,  described  as  bounded  upon  Lewis  street  (Syca- 
more). 

Coming  now  to  consider  the  probative  value  and  effect  of 
this  record  evidence,  it  must  be  conceded  that  the  Hughes 
plat  (A)  of  1828  is  of  no  significance  except  as  showing  an 
intention  to  continue  Sycamore  street  north  from  the  cor- 
poration line  as  a  public  street;  and  as  explanatory  of  the 
subsequent  plat  of  Reeder  showing  a  further  "extension" 
of  the  same  northward. 

The  crux  of  the  case  is  the  next  subsequent  plat  (D)  by 
Eden  B.  Reeder.  The  record  (B)  shows  that  in  1836  the 
trustees  of  Hughes,  deceased,  executed  a  perpetual  lease- 
hold of  the  preceding  and  other  property  of  Hughes'  estate, 
including  the  general  territory  involved  in  the  present  con- 
troversy. The  description  of  the  property  as  contained  in 
the  indenture,  is  by  a  very  general  reference  to  boundaries 
and  to  a  plat  of  record  corresponding  with  the  record  of  the 
Hughes  plat  (A).  For  present  purposes  we  must  assume 
— there  being  no  evidence  to  the  contrary — that  the  sub- 
division by  Reeder,  subsequently  shown,  covered  the  prop- 
erty actually  conveyed.  The  significant  feature  of  the  con- 
veyance in  question  is  the  specific  authority  given  to  Reeder 
to  subdivide  and  dedicjate  in  the  following  words: 

"It  is  further  agreed  between  the  parties  that  said  Eden 
B,  Reeder,  his  heirs  and  assigns,  shall  have  the  privilege  of 
subdimding  said  property  aforesaid  into  lots,  opening  streets 
and  alleys,  and  dedicating  the  same  for  public  uses." 

It  appears  from  the  recitals  of  the  assignment  (C)  of 
parts  of  this  leased  property,  that  Reeder,  very  soon  after 
acquiring  the  same,  did  make  a  subdivision,  the  plat  of  which 
was  not  recorded  for  two  years  later  ( 1838) .  In  view  of  the 
recitals  of  the  assignment,  however,  the  delay  in  recording 
was  not  material,  since  the  assignment  was  made  with  ref- 
erence to  the  plat  and  "subject  to  the  streets  and  alleys  dedi- 
cated by  said  Reeder  in  his  subdivision  of  the  premises" 
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This  point  was  long  ago  decided  by  this  court  in  the  case 
of  Gest  V.  Kenner,  2  Handy,  87,  wherein  Judge  Storer  states 
the  principle  as  follows: 

"Though  the  plat  stated  in  the  deed  might  not  have  been 
recorded,  the  recital  was  evidence  that  a  plat  had  been  made 
and  was  then  in  existence,  and  the  parties  were  bound  by  all 
the  legal  consequences  of  the  dedication  which  the  plat, 
when  recorded,  would  establish." 

The  Reeder  plat  recorded  in  1838,  while  it  includes  the 
property  shown  in  the  Hughes  plat,  also  includes  property 
northward  thereof,  and  other  tracts  not  involved  here.  This 
plat  shows  Sycamore  street  extended  northwardly  through 
the  entire  tract  with  an  indicated  width  of  twenty-three  feet 
and  with  the  boundary  line  of  the  tract  shown  as  two  feet 
eastward  of  same.  The  explanation  accompanying  the  plat 
includes  the  following: 

"In  extending  Sycamore  street  to  the  north  end  of  the 
premises,  a  strip  two  feet  in  width  is  reserved  between  that 
extension  and  the  east  line  of  the  premises,  until  the  owner 
or  owners  of  the  property  adjoining  shall  lay  out  an  addi- 
tion of  twenty-five  feet  in  width  so  as  to  make  a  fifty-foot 
street  for  such  parts  on  the  whole  length  as  shall  be  so  added 
and  laid  out" ; 

And  also  the  following: 

"The  streets,  alleys  and  avenues  are  set  apart  and  dedi- 
cated as  right  of  way  forever,  *  *  *  saving  the  right  with- 
in ten  years  to  change,  alter  or  vacate  any  street,"  etc. 

The  claim  of  plaintiff  that  the  Reeder  lease  was  only  to 
Sycamore  street  as  a  boundary,  and  therefore  did  not  in- 
elude  the  property  in  controversy,  is  not  tenable.  Crane  v. 
Buckles,  I  N.  P.,  51  (aflF.  in  52  O.  St.,  613) ;  Gest  v.  Ken- 
ner, supra  (page  91). 

The  claim  that  Reeder  having  only  a  leasehold  estate 
could  not  dedicate,  seems  to  be  also  based  on  a  misappre- 
hension of  the  record  facts.  The  right  to  dedicate  was  ex- 
pressly given  in  Reeder's  lease,  as  shown,  and  he  was  thus 
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constituted  a  duly  authorized  agent  for  that  purpose  in- 
dependently of  the  title  acquired  by  him.  His  authority  is 
also  proved  by  the  acquiescence  of  the  trustees;  and  by 
their  subsequent  deeds  to  W.  C.  Huntington  with  recitals 
affirmatively  recognizing  the  Dorsey  plat,  which  was  pro 
tanto  a  substitute  for  the  Reeder  plat,  as  will  be  shown 
later.  The  dedication  was  therefore  the  dedication  of  the 
trustees  of  the  Hughes  estate.  Brown  v.  Manning,  60  O. 
St.,  298. 

It  is  also  claimed  that  the  Reeder  dedication  was  not  in 
accordance  with  the  laws  then  existing  and  consequently 
did  not  effect  a  "statutory  dedication."  For  various  rea- 
sons shown  by  the  testimony  here,  I  am  inclined  to  believe 
that  even  if  this  be  true,  the  facts  show  an  accepted  com- 
mon law  dedication  which  is  under  all  the  circumstances 
equally  effective.  But  a  careful  consideration  of  the  record 
will  show  a  complete  statutory  dedication  by  Reeder's  plat. 

This  manifestly  was  the  view  of  Dorsey,  who  acquired 
through  the  Reeder  assignment,  and  of  Salmon  P.  Chase, 
who,  in  fact,  made  and  recorded  the  Dorsey  plat;  and  the 
views  of  so  eminent  a  practitioner  as  Mr.  Chase  are  not 
to  be  lightly  regarded. 

The  statute  in  force  when  Reeder  made  and  recorded 
his  plat  was  the  act  of  1831  (Swan's  Statutes  [1845], 
pages  948-9),  which  provides  for  the  platting  of  lands  in 
towns  and  of  additions  thereto.  Counsel  in  referring  to 
this  statute  seem  to  misapprehend  its  terms  and  effect; 
for,  while  not  happily  worded,  yet,  upon  careful  reading, 
it  seems  to  me  to  justify  the  view  taken  by  Reeder,  and 
by  Mr.  Chase,  as  is  evidenced  by  their  proceedings  under 
it,  in  platting  the  lands  in  question  as  an  "addition"  to  the 
town  of  Cincinnati  (see  Sections  7,  9  and  10  of  the  act, 
and  also  act  of  1841  providing  for  vacations). 

Reeder*s  plat,  and  his  proceedings  in  reference  to  it, 
seem  to  have  complied  in  all  essential  respects  with  the  re- 
quirements of  the  statute  and  constituted  a  good  statutory 
dedication. 

The  Dorsey  plat,  made  by  him  as  holder  of  title  through 
McCleany  and  Bissell — to  whom  Reeder  assigned — is  for 
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the  most  part  a  recognition  of  Reeder's  plat  and  is  a  com- 
plete affirmation  of  the  Sycamore  street  dedication  and 
Reeder's  reservation  of  the  two  feet  along  the  eastern 
boundary — the  principal  change  being  in  the  cross-streets 
leading  eastwardly  into  Sycamore. 

This  plat  is  also  executed  with  manifest  care  and  refer- 
ence to  the  statute,  and  is  by  endorsement  thereon,  accepted 
and  ratified  by  Reeder  under  the  terms  of  the  reserved  right 
of  alteration  endorsed  on  his  own  plat,  and,  so  far  as  the 
changes  made  require,  is  adopted  as  a  substitute. 

But  the  changes  thus  made  do  not  in  any  way  affect  or 
change  Sycamore  street;  and  the  entire  effect  is  therefore 
to  recognize  and  affirm  the  dedication  of  said  street. 

It  is  objected  that  this  land  being  at  that  time  beyond 
the  corporate  limits,  the  city  could  not  take  the  dedicated 
title.  But  this  objection  seems  more  specious  than  real. 
There  is  no  question  of  the  capacity  of  a  municipality  to 
hold  property  beyond  its  own  limits  for  public  purposes, 
as  is  now,  and  has  been,  the  case  beyond  memory  as  to 
many  public  institutions ;  and  it  has  long  been  the  law  that 
even  in  case  of  a  common  law  dedication  prior  to  the  exist- 
ence of  a  municipal  corporation,  when  the  corporation  be- 
comes organized  and  includes  the  land  within  its  limits, 
the  use  of  the.  land  at  once  vests.  Cincinnati  v.  White,  6 
Pet.,  431. 

But  it  is  not  essential  that  the  right  of  use  should  Be 
vested  in  a  corporate  body.  The  public,  it  has  been  said, 
is  an  ever-existing  grantee  capable  of  taking  dedications  for 
public  use,  and  its  interests  are  a  sufficient  consideration  to 
support  them.     (Id.). 

The  law  of  183 1  refers  in  terms  to  "additions"  to  a  town, 
in  such  connections  as  clearly  imply  that  such  dedications 
are  included  in  its  provisions  relating  to  subdivision,  of 
land  within  its  corporate  borders.  There  would  be  no  pro- 
priety in  vesting  the  public  use  of  the  proposed  extension 
of  a  city  street,  in  the  county  commissioners,  as  counsel 
suggest,  nor  does  the  law  so  intend,  as  I  construe  it. 

In  view  of  the  facts  which  to  my  mind  clearly  show  a 
statutory  dedication,  it  is  perhaps  unnecessary  to  go  further 


CHATFIELD  v.   CINCINNATI.  53 

in  this  direction ;  and  yet  the  proofs  are  such  as  to  establish 
a  common  law  dedication,  if  for  any  reason  a  statutory  ded« 
ication  is  not  maintainable. 

It  has  been  repeatedly  held  that  the  statutes  prescribing 
rules  for  formal  dedication  do  not  abrogate  the  ancient 
common  law  rule  in  this  regard.  A  common  law  dedica- 
tion establisiied  by  proof  is  just  as  effective  to  secure  the 
rights  of  the  public ;  but  for  the  latter  two  things  are  to  be 
proved,  namely;  a  clear  intention  to  dedicate,  and  an  ac- 
ceptance by  the  public. 

Certainly,  in  the  present  case,  the  unbroken  and  re- 
affirmed intent  of  holders  of  the  property  from  Hughes, 
in  1828,  to  Huntington,  in  1875 — ^  period  of  nearly  fifty 
years — to  dedicate  Sycamore  street  is  clearly  shown  by  the 
record  evidence. 

As  was  said  by  the  Supreme  Court  in  LeClerc  v.  Galli- 
polls,  7  O.  (pt.  i),  22oa;  "Anything  which  fully  demon- 
strates the  intention  of  the  donor,  or  the  acceptance  by  the 
public,  works  the  effect";  and  twenty  years  later  (1855)  the 
general  term  of  this  court,  in  Gest  v.  Kenner  {supra) — 
affirmed  by  the  Supreme  Court  in  7  O.  St.,  75 — ^held  that : 

"No  particular  form  of  words  is  necessary  to  establish 
it,  nor  is  lapse  of  time  always  essential;  the  acts  of  the 
owner  of  the  land  as  well  as  of  the  public,  though  occurring 
in  a  comparatively  brief  period,  are  sufficient  to  prove  a 
dedication.*' 

So  far  as  Reeder  and  his  predecessors  are  concerned,  it 
is  clear  that  his  assignment  to  McCleany  and  Bissell  on  the 
basis  of  his  plat,  and  the  subsequent  affirmance  by  his  as- 
signees and  the  other  purchasers  in  connection  with  the 
Dorsey  plat,  completed  in  a  legal  sense  the  common  law 
dedication,  and  made  the  act  irrevocable,  not  only  as  to 
Reeder  and  his  assignees,  but  also  to  the  successors  in  title 
to  Hughes,  whose  agent  Reeder  was. 

It  is  well  settled  that  the  acceptance  by  the  public  may 
be  proved  by  parol ;  also,  that  it  may  be  shown  by  any  acts 
"appropriate  to  the  conditions,  such  as  would  naturally  flow 
from  the  character  of  the  place  and  settlement  of  the  com- 
munity."   Winslow  v.  Cincinnati,  6  N.  P.,  47 
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The  testimony  shows  that  until  sometime  after  ihe  ac- 
quisition of  the  lands  by  Huntington,  the  entire  tract  north 
of  what  is  now  Saunders  street,  lay  in  rear  of  the  tier  of 
large  residence  lots  fronting  eastwardly  on  Auburn  street, 
which  was  the  main  thoroughfare  from  the  city  extending 
up  "Sycamore  hill"  and  through  Mount  Auburn  to'  an  in- 
tersection with  the  Vine  Street  hill  road  or  "Carthage  pike.*' 

The  lands  thus  situated  were  practically  a  rough  hill  lying 
at  the  head  of  an  extensive  ravine  extending  southwardly 
toward  the  city,  but  the  character  of  the  platting  clearly 
shows  that  the  early  owners  looked  forward  to  a  time  when 
the  territory  would  be  required  for  the  city  uses;  and, 
since  Auburn  street  was  a  practical  continuation  in  the  line 
of  Broadway  northward,  they  projected  similar  extensions 
of  Sycamore  street,  and  of  Main  street  northward,  parallel 
with  Auburn,  and  in  practical  conformity  with  the  prevail- 
ing plan  of  city  streets  and  squares.  It  is  manifest  upon  a 
glance  at  the  territory  concerned  that  in  accordance  with 
the  general  practice  established  in  the  laying  out  of  Cin- 
cmnati,  and  the  subsequent  experience  with  said  plan,  that 
the  location  of  Sycamore  street  extension  was  dictated  by 
a  recognition  of  the  future  necessity  for  such  thoroughfare, 
and  it  is  not  creditable  to  the  foresight  or  sagacity  of  the 
owners  of  the  lots  to  the  eastward  that  they  did  not  join  in 
a  like  dedication  of  their  half  of  said  street  as  seems  to 
have  been  anticipated  by  Reeder.  To  the  situation,  then, 
as  it  existed  from  1838  down  to  about  1875,  or  later,  the 
language  of  Circuit  Judge  Field  (later  of  the  Supreme 
Court)  applies: 

"No  formal  acceptance  is  essential.  *  *  *  The  dedica- 
tion is  irrevocable  when  third  parties  have  been  induced  to 
act  upon  it  and  part  with  value  in  consideration  of  it.  Nor 
is  the  irrevocable  character  of  the  dedication  affected  be- 
cause the  property  is  not  at  once  subjected  to  the  uses  de- 
signed. In  many  instances,  perhaps  the  greater  number, 
there  may  be  no  present  use  of  the  land  for  the  purposes 
designed,  as  in  the  case  of  streets  and  parks  laid  out  upon 
a  tract  added  to  an  existing  city  to  meet  its  future  growth. 
*  *  *  In  such  cases  it  is  understood  that  the  property  will 
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only  be  subjected  to  the  uses  intended  as  it  may  be  from 
time  to  time  needed,  to  meet  the  growth  of  the  place.  If 
immediate  subjection  were  required  in  such  cases  the  object 
of  the  dedication  would  be  defeated."  (Citing  Rowan's  Ex. 
V.  Portland,  8  B.  Mon.,  232)  ;  Grogan  v.  Hayward,  4  Fed., 
161. 

To  the  same  effect  is  the  holding  of  the  United  States 
Circuit  Court  of  Appeals  in  Bank  v.  City  of  Oakland,  90 
Fed.,  691. 

The  case  of  The  Town  of  Derby  v.  Ailing  et  al,,  40  Conn., 
410,  is  also  forcibly  applicable  to  the  facts  of  the  present 
case. 

'*As  the  grantors,"  says  the  court,  "could  not  have  con- 
templated an  inmiediate  opening  of  all  the  streets,  but  the 
opening  of  them  from  time  to  time  as  they  should  be  re- 
quired by  the  growth  of  the  village,  an  actual  acceptance  by 
the  public  of  such  streets  or  parts  of  streets  as  were  not 
then  opened,  was  not  necessary. 

"The  grantors  made  an  irrevocable  dedication  of  the  en- 
tire street  as  laid  down  on  the  map,  and  the  acceptance 
by  the  public  of  the  parts  that  were  opened,  was  a  con- 
structive acceptance  of  the  whole.  Until  the  time  when, 
under  all  the  circumstances,  the  public  authorities  were 
called  upon  to  extend  Third  street,  no  laches  were  charge- 
able to  any  one  and  the  possession  of  the  respondents  did 
not  begin  to  be  adverse  to  the  public  right."  And  sub- 
stantially to  the  same  effect  is  Fulton  v.  Mehrensfeld,  8 
Ohio  State,  440. 

It  was  not  until  1875,  or  later,  that  the  Huntingtons  be- 
gan to  grade  off  the  ground  and  actually  open  up  the  prop- 
erty to  access  and  settlement.  Mason  street  was  extended 
through  to  Auburn  avenue;  Auburn  place  was  extended 
to  Lewis  (Sycamore  street),  and  the  latter,  for  the  space 
of  nearly  100  feet,  made  use  of  to  connect  Auburn  place 
with  Estelle.  It  appears  that  in  the  construction,  or  at 
the  permanent  surfacing  of  Mason  street  by  the  city,  curbf^ 
were  turned  in  and  Lewis  street  constructed  a  few  feet  up 
to  the  south  line  of  Mason  to  indicate  the  debouche 
of  Sycamore  street  or  Lewis  street  upon  Mason,  and  that 
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in  constructing  the  loo  feet  or  thereabouts  of  Lewis  street 
to  connect  Auburn  place  with  Estelle,  the  curbs  of  Lewis 
street  were  turned  south  at  Estelle  to  indicate  the  future 
extension  of  Lewis  street  south  from  Estelle  to  Saunders. 

Just  when  these  constructions  were  made  docs  not  appear ; 
but  testimony  of  the  residents  in  the  neighborhood  places 
them  at  least  as  early  as  1882  and  probably  the  date  is  much 
earlier. 

But  the  non-opening  of  Sycamore  street  as  a  whole  with 
the  other  streets  of  the  plat  would  seem,  from  all  the  cir- 
cumstances, to  be  mainly  due  to  the  fact  that  what  was 
dedicated  was  only  half  of  the  ultimate  street,  and,  until 
the  owners  of  lands  east  of  it  contributed  their  part,  the 
time  for  its  opening  had  not,  and  has  not  yet  fully  arrived. 
Nevertheless,  lots  had  been  sold  in  the  subdivision,  the  strip 
had  been  treated  as  public  property  by  non-taxation,  and 
in  minor  ways  the  city  authorities  and  adjoining  own- 
ers, so  far  as  occasion  arose,  recognized  it  as  a  street. 

But  the  plaintiff  claims  that  the  reservation  endorsed  by 
W.  C.  Huntington  on  his  plat  of  1875  operated  to  revoke 
the  dedication  of  Reeder.  If  the  views  hereinbefore  indi- 
cated are  correct,  it  is  obvious  that  Huntington  was  with- 
out power  to  revoke. 

In  Huber  v.  Gazlay,  18  O.  St.,  18,  where  a  similar  ques- 
tion arose,  it  was  held  that  where  a  common  law  dedica- 
tion had  become  effective  by  sale  of  lots,  no  power  remained 
in  the  grantor  and  his  attempt  to  "reserve"  in  a  subsequent 
plat  was  nugatory. 

But  the  case  here  was  even  stronger.  W.  C.  Hunting- 
ton's title  came  from  the  leasehold  granted  to  Reeder 
through  the  Saunders'  heirs  by  deed  in  1867,  calling  for 
lots  "D,  E,  F.  G,  H  and  I,  on  the  blue  plat  of  the  Dorsey 
subdivision  by  S.  P.  Chase,  trustee,  *  *  *  subject  to  the 
covenants  and  conditions  of  a  certain  other  lease  made  by 
the  trustees  of  Thomas  Hughes,  deceased,  to  Eden  B. 
Reeder,"  etc.  In  1875  said  Huntington  acquired  from  the 
then  trustees  of  Thomas  Hughes  a  release  and  quit-claim 
to  a  tract  bounded  on  the  west  by  Locust  street,  north  by 
Mason  street,  south  by  Saunders  street — all  being  streets 
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designated  by  the  name  given  upon  his  own  plat  (of  1875) 
and  on  the  east  by  lands  of  Holden,  Thorns,  Smith  and 
Huntington. 

Then  follows,  as  part  of  the  description,  these  words; 
"Said  lot  being  known  as  D,  E,  F,  G,  H  and  I,  of  the 

Dorsey  blue  plat,  book ,  Hamilton  County  Auditor's 

office." 

A  release  and  quit-claim  under  the  common  law,  was  in- 
operative except  the  grantee  held  a  prior  estate  in  posses- 
sion; but  in  Ohio  it  is  regarded  as  a  conveyance  of  title 
generally,  according  to  its  terms,.  (Hall  v.  Ashby,  9  O.,  96). 

In  this  case,  however,  the  wording  of  the  deed  is  careful 
and  specific.  There  is  no  word  of  conveyance  in  it — such, 
for  example,  as  "bargain,"  "sell,"  "grant,"  or  "convey," 
which  courts  have  sometimes  seized  upon  to  give  it  effect  as 
an  independent  conveyance  of  title.  The  sole  words  here 
are  "release"  and  "quit-claim" — ^which  are  not  to  all  intents 
synonomous.  Moreover,  the  grantors,  notwithstanding  the 
description  of  the  land  by  boundaries,  which  must  have 
been  the  suggestion  of  the  grantee,  are  careful  to  follow  it  up 
by  a  declaration  that  it  is  in  fact  certain  lots  upon  the 
Dorsey  plat  only  that  are  conveyed,  and  they  convey  only 
their  title  and  interest  and  covenant  only  against  their  own 
acts. 

It  conveyed,  in  a  word,  the  residual  title  of  the  grantors 
to  that,  and  that  only,  which  was  already  held  by  the  grantee 
under  his  perpetual  leasehold.  It  did  not  and  could  not 
operate  to  enlarge  his  territorial  holding.  Huntingdon  held, 
under  his  deed  of  1867,  specific  lots  of  a  subdivision  bounded 
on  and  subject  to  public  rights  in  certain  portions  set  apart 
as  public  streets  shown  on  a  plat  which  was  a  public  rec- 
ord. As  the  successor  in  title  to  the  dedicators  he  was 
bound  by  their  acts  {Gest  v.  Kenner,  and  Huber  v.  Gazlay, 
supra) . 

The  careful  wording,  no  less  than  the  form  of  the  deed  of 
the  trustees,  show  that  they  were  acting  advisedly  and  in  rec- 
ognition of  the  fact  that  they  had  no  title  to  and  could  not 
convey  the  right  which  their  predecessors  had  already  dedi- 
cated to  the  public. 
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It  follows,  therefore,  that  the  reservation  endorsed  on 
the  Huntington  plat  was  nugatory,  since  he  acquired  no  title 
to  Sycamore  street. 

It  appears  that  at  the  date  of  his  plat  (1875),  he  owned 
on  both  sides  of  Sycamore  street  from  Estelle  street  south- 
ward to  Mount ;  and  perhaps  intended  the  so-called  reserva- 
tion to  be  a  notice  merely  of  his  intention  to  institute  vaca- 
tion proceedings  under  the  statute;  but,  immediately  after 
filing  his  plat,  to-wit,  in  1875,  he  sold  lot  81  and  in  1877 
sold  lot  82,  these  lots  extending  at  the  west  side  of  Lewis 
street  from  Saunders  to  Auburn  place,  beyond  Estelle;  and 
later  sold  the  property  to  the  east  of  Lewis  between  Es- 
telle and  Saunders.  The  house  now  owned  by  the  plaintiff 
was  built,  as  shown,  on  lot  81,  in  about  1883,  upon  the  line 
of  Sycamore  street  with  manifest  reference  to  it  as  a  pub- 
lic street ;  and  Mr.  Frank  Huntington,  who  owned  at  both 
sides  of  Sycamore,  testifies  that  he  always  understood  that 
Sycamore  street  was  a  dedicated  street,  and  knew  nothing 
of  any  reservation.  Other  neighborhood  owners  testify 
to  the  same  general  understanding. 

As  already  shown,  the  plat  of  1875,  filed  by  W.  C.  Hunt- 
ington, shows  Sycamore  (Lewis)  street  in  full  lines  as  an 
open  street  from  Mason  to  Saunders  exactly  as  in  the  Dor- 
sey  and  Reeder  plats,  showing  also  the  two-feet  reservation 
to  the  east. 

Although  this  plat  shows  Sycamore  street  discontinued 
from  Saunders  street  south,  it  is  clear  that  Huntington  did 
not  rely  upon  his  reservation,  as  is  shown  by  the  fact  that 
he  subsequently  took  proceedings  under  the  statute  to  va- 
cate Sycamore  street  from  Saunders  south.  It  is  possible, 
as  suggested  in  argument,  that  he  intended  to  reserve  only 
from  Saunders  south  and  that  the  reference  to  Estelle  is  a 
mistake.  This  seems  probable,  because  the  plat  and  reser- 
vation are  wholly  at  variance,  but  for  reasons  given  I  think 
the  reservation  was  wholly  nugatory  for  any  purpose. 

There  is  more  in  the  testimony  that  tends  to  strengthen 
the  views  hereinbefore  expressed,  but  the  reasons  given 
seem  to  me  conclusive  in  showing  that  the  title  to  the  strip 
in  controversy  is  vested  in  the  city  and  for  the  benefit  of 
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the  public  for  street  purposes.  I  find  also  that  the  quit- 
claim deed  of  W.  C.  Huntington  to  the  plaintiff,  so  far  as 
it  purports  to  convey  the  twenty-three  feet  actually  platted 
as  Lewis  street,  is  void  as  to  such  portion,  but  that  said 
deed  is  good,  as  to  the  remaining  two  feet,  to  vest  the  title 
in  trust  in  the  plaintiff,  until  such  time  as  the  owners  may 
dedicate  as  contemplated  by  the  Reeder  and  Dorsey  dedica- 
tions. 

Judgment  for  defendant,  with  costs,  dismissing  the  peti- 
tion. 

O'Hara  &  Jordan  and  C.  P,  Brown,  for  plaintiff. 
C.  /.  Hunt,  City  Solicitor,  contra. 


Henry  W.  Roettcher  v.  Earle  R.   Passel,  Adminis- 
trator, ETC. 

1.  To  charge  a  landlord  for  injuries  to  the  public  resulting  from 

a  nuisance  on  leased  premises,  the  nuisance  must  necessarily 
result  from  the  ordinary  use  of  the  premises  by  the  tenant. 
Where  injuries  result  wholly  from  improper  or  negligent  use 
of  the  leased  premises  by  the  tenant,  he  alone  is  chargeable. 

2.  Where  premises  are  leased  in  parts  to  various  tenants  and  the 

nuisance  is  in  respect  of  parts — such  as  hallways,  etc. — reserved 
for  the  common  use  of  tenants  and  the  public,  the  landlord  is 
responsible  both  to  tenants  and  the  public  for  injuries  due  to 
defective  construction  and  maintenance. 

3.  A  coal  hoal  or  chute  in  a  sidewalk  adjacent  to  premises  leased 

to  various  tenants  and  used  in  common  by  some  or  all,  is  to 
be  maintained  in  proper  condition  by  the  owner;  and  he  will  be 
liable  for  injuries  flowing  from  negligence  in  respect  of  such 
maintenance — more  especially  if  the  injurious  results  are  due 
to  defects  in  construction,  such  as  a  failure  to  provide  proper 
safeguards,  or  such  as  render  possible  a  dangerous  displace- 
ment that  would  not  be  readily  observable  by  those  using  the 
sidewalk. 

4.  In  view  of  common  knowledge  and  advance  in  the  mechanical 

arts,  there  is  no  excuse   for   slip-shod  construction   in   such 


6o         SUPERIOR  COURT  OF  CINCINNATI. 

matters,  considering  the  danger  to  life  or  limb  likely  to  result 
from  carelessness  in  this  regard,  and  it  is  the  primary  duty  of 
public  officers  having  jurisdiction  over  these  matters  to  see  that 
public  safety  is  at  all  times  conserved. 

HosEA^  J. ;  Ferris  and  Murphy,  J  J.,  concur. 

The  action  below  was  by  the  administrator  of  the  de- 
ceased against  the  owner  of  the  premises,  for  death  through 
negligence  in  maintaining  a  "coal-hole"  in  a  sidewalk.  The 
petition  alleges  ownership  and  occupancy  and  avers  the  duty 
of  defendant  below,  as  the  owner,  to  keep  said  opening 
safe  and  secure  to  prevent  injury  to  those  using  the  side- 
walk. The  negligence  alleged  is  that  defendant  below 
permitted  said  opening  "to  remain  insecure  and  unsafe" 
without  guard  or  warning  to  pedestrians,  and  that  the  de- 
cedent while  lawfully  passing  on  said  sidewalk  stepped  upon 
the  iron  grating  covering  said  opening,  and,  the  same  not 
hting  secure,  turned  and  slipped  from  its  place  and  precipi- 
tated the  decedent  into  said  opening,  causing  injuries  from 
which  death  ensued. 

The  defendant  below  takes  issue  by  answer  only  upon 
the  alleged  insecurity  of  the  opening,  the  injuries  to  de- 
cedent, and  his  own  occupancy  or  control  of  the  premises; 
and  for  a  second  defense  avers  negligence  of  decedent  as 
the  cause  of  any  injuries  suffered. 

The  reply  of  plaintiff  below  formally  accepts  the  issues 
thus  tendered. 

The  cause  being  tried  to  a  jury  resulted  in  a  verdict 
and  judgment  for  plaintiff  below-— defendant  in  error  here 
— and  the  present  proceeding  is  brought  to  reverse  the  judg- 
ment and  for  a  new  trial. 

Various  errors  are  complained  of — some  relating  to  the 
admission  of  evidence  and  others  going  to  the  views  of  the 
trial  court  as  to  the  law  governing  the  case,  as  exemplified 
in  the  charges,  special  and  general ;  but  they  depend  chiefly 
upon  the  question  of  the  legal  liability  of  the  landlord,  who, 
as  shown  by  the  testimony,  did  not  reside  upon  or  physically 
occupy  the  premises. 
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In  reviewing  the  action  of  the  trial  court,  it  is  apparent 
that  the  court  was  called  upon,  under  the  issues  presented 
both  in  pleading  and  testimony,  to  determine,  as  matter 
of  law,  whether  the  landlord  could,  under  the  proofs,  be 
held  at  all,  since  this  was  a  condition  precedent  to  the  sub- 
mission of  the  question  of  negligence  to  the  jury.  To  this 
fundamental  question,  therefore,  we  first  direct  our  atten- 
tion. 

The  conditions  under  which  an  owner  of  abutting  prem- 
ises in  liable  for  injuries  of  the  nature  here  in  controversy, 
are  partially  defined  -in  Schindelheck  v.  Moon,  32  O.  S.^ 
264,  and  Langabaugh  v.  Anderson,  68  O.  St.,  131.  In  the 
latter  case  the  court  cites  a  summing  up  of  the  conditions 
fixing  the  liability  of  the  landlord,  from  Wood  on  Landlord 
and  Tenant  (Sec.  536),  as  follows: 

"The  rule  may  be  stated  as  a  result  of  the  authorities  to 
be  that,  in  order  to  charge  the  landlord,  the  nuisance  must 
necessarily  result  from  the  ordinary  use  of  the  premises 
by  the  tenant,  or  for  the  purposes  for  which  they  were  let; 
and  where  the  ill  results  flow  from  the  improper  or  neg- 
ligent use  of  the  premises  by  the  tenant,  or,  in  other  words, 
where  the  use  of  the  premises  may  or  may  not  become 
a  nuisance,  according  as  the  tenant  exercises  reasonable 
care,  or  uses  the  premises  negligently,  the  tenant  alone  is 
chargeable  for  the  damages  arising  therefrom." 

This  general  statement  of  a  general  rule  must  be  under- 
stood, as  will  appear  from  the  authorities,  as  applying  to  an 
entire  surrender  of  possession  and  control  of  the  property. 
(Sherman  and  Redficld,  708.) 

In  the  case  at  bar  the  undisputed  proof  shows  a  piecemeal 
renting  to  various  tenants;  that  is  to  say,  the  third  floor 
to  one  family,  the  second  floor  to  a  second,  the  back  rooms 
on  the  first  floor  to  a  third  (with  halls  and  stairways  in 
common),  and  the  store  room  in  front  to  defendant's  son 
The  coal  hole  in  question  was  one  of  two,  both  opening  into 
a  common  cellar — two  of  the  tenants  having  the  use  of  one 
and  two  of  the  other.  The  son  collected  the  rents  in  the 
absence  of  defendant  and  testified  that  he  "had  occasion 
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for  five  years  to  look  after  things  on  account  of  family  in- 
terest" ;  but  that  there  was  "no  occasion  for  repairs."  The 
third  floor  tenant  (a  witness  for  defendant),  testified  that 
by  request  of  defendant,  Roettcher,  he  had  agreed  to  look 
after  the  coal  chute  in  question  and  keep  it  closed  and  in 
repair.  "Of  course,"  he  says,  "repairs  on  the  outside — I 
don't  suppose  he  expected  any  one  to  do  that"  (evidently 
meaning  that  it  was  not  expected  of  the  tenants).  "This 
arrangement,"  he  says,  "was  made  when  I  rented.  He 
asked  me  to  watch  it  and  see  that  it  was  closed,  as  he  could 
not  be  there  all  the  time,  and  I  agreed." 

It  is  clear  from  this  testimony  that  the  defendant  did  not 
surrender  the  entire  possession,  but  only  parts  of  his  prem- 
ises. It  is  not  stated  whether  the  building  covers  the  entire 
lot,  but  the  tenants  rent  and  occupy  only  certain  rooms, 
with  privilege  of  using  for  convenience  of  access,  etc.,  other 
parts  in  common.  The  case  does  not,  as  we  think,  fall  with- 
in the  Ohio  rule  above  cited,  because  there  is  no  complete 
surrender  of  possession — ^there  is  a  mere  rental  of  lodgings, 
with  control  and  responsibility  remaining  with  the  owner 
to  take  care  of  demised  parts. 

The  courts  have  treated  the  responsibility  for  maintaining 
a  safe  pavement  structure,  such  as  a  coal  chute,  as  in  the 
nature  of  a  covenant  running  with  the  land;  and  so  long, 
therefore,  as  a  shred  of  possession  remains  in  the  landlord, 
the  initial  duty  of  safe  maintenance  arising  out  of  a  struc- 
ture in  derogation  of  the  public  right  in  the  adjacent  high- 
way remains  incumbent  upon  him.  Trustees  v.  Foster,  156 
N.  Y.,  354. 

The  governing  rule,  briefly  stated,  is  that  where  portions 
only  of  a  building  are  let,  the  owner  continues  responsible 
for  the  condition  of  the  remainder,  both  as  to  tenants  and 
the  public.  Sh.  &  Redfield  on  Neg.,  par.  710;  Redman  v. 
Conway,  126  Mass.,  374;  Gordon  v.  Cummings,  152  Mass., 
513;  Marwedell  v.  Cook,  154  Mass.,  735;  Miller  v,  Han- 
cock, 2  Q.  B.  D.,  177;  Hilsenbeck  v.  Guhong,  131  N.  Y., 
674;  Sawyer  v.  McGillionddy,  81  Me.,  318;  Canandaigua  v. 
Foster,  156  N.  Y.,  354. 
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The  discussion  of  the  question  in  Miller  v.  Hancock, 
(1893),  supra,  by  Esher,  M.  R.,  and  Bowen,  L.  J.,  is  par- 
ticularly clear  in  demonstrating  that  the  common  use  of 
hallways,  etc.,  by  tenants  for  access  or  convenience  is  not 
a  letting,  but  a  mere  easement  which  implies  no  giving  up 
of  possession  by  the  landlord.  Canandaigua  v.  Foster 
(1898),  supra,  is  also  an  instructive  deliverance,  by  the  New 
York  Court  of  Appeals,  upon  the  same  subject.  The  opin- 
ion declares,  in  part,  that : 

"The  implied  duty  assumed  where  the  hole  was  cut  and 
the  grate  placed  over  it  requires  reasonable  precaution  on 
the  part  of  the  owner  to  protect  the  public  so  long  as  he  re- 
mains the  owner  and  is  in  possession  of  any  part  of  the 
building  on  the  abutting  land.  *  *  *  Nor  can  he  relieve 
himself  of  the  duty  without  parting  with  the  entire  posses- 
sion of  the  property  benefited,  for  the  safety  of  the  public 
requires  that  the  owner,  so  long  as  he  is  in  possession  of 
any  part  of  the  property,  should  be  compelled  to  keep  his 
structure  in  the  sidewalk  in  suitable  condition  for  use  as 
part  of  the  sidewalk.  *  *  *  A  person  injured  by  a  defec- 
tive grate  should  not  be  subject  to  the  hazard  of  ascertain- 
ing the  precise  relations  existing  between  the  owner  and 
one  of  his  tenants  with  reference  to  the  control  of  the 
grate,  but  a  simple  rule,  resting  upon  ownership  and  pos- 
session in  whole  or  in  part,  of  the  adjacent  structure,  is 
required  by  a  sound  public  policy." 

We  can  not  doubt  the  correctness  of  the  principle  thus 
decided.  Were  it  not  so,  a  landlord  would  have  it  in  his 
power  to  fritter  away  by  unlimited  subdivision  that  respon- 
sibility which  as  matter  of  sound  public  policy  should  exist 
somewhere  in  definite  tangible  form  for  the  benefit  of  those 
imfortunate  enough  to  be  made  the  victims  of  the  parsimony 
or  carelessness  of  those  for  whose  benefit  the  stnicture  is 
maintained.  In  the  case  at  bar,  moreover,  the  defendant 
recognized  his  continuing  responsibility  for  the  care  of  the 
chute  in  question  by  appointing  one  of  the  tenants  his 
agent  to  look  after  it  and  see  that  it  was  kept  closed  "be- 
cause he  could  not  be  there  all  the  time." 
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There  being  no  conflict  in  the  testimony  on  this  point, 
there  can  be  no  question  as  matter  of  law  upon  the  evidence, 
that  the  defendant,  as  the  owner  of  the  property,  was  the 
proper  party  to  sue.  The  trial  court  took  this  view  and  gave 
to  the  jury  in  its  charges  the  following,  which  are  the 
subject  of  strenuous  objection : 

In  special  charge  No.  4,  the  jury  are  instructed  that: 

"In  the  case  before  you  the  defendant,  Henry  Roettcher, 
is  the  person  upon  whom  devolved  the  duty  of  exercising 
ordinary  care  in  seeing  that  the  coal  hole  or  scuttle  with 
its  lid  was  kept  reasonably  safe  as  any  other  part  of  the 
street." 

Again  in  the  general  charge  it  is  said: 

"It  was  denied  that  defendant  had  control  of  said  cel- 
lar, but  under  the  evidence  as  it  was  adduced,  in  law  the 
defendant  was  in  control  of  said  coal  cellar  and  covering, 
and  had  the  duty  of  caring  for  and  keeping  said  covering 
and  coal  chute  in  reasonably  safe  repair  and  condition." 

We  think  the  trial  court  was  entirely  correct  in  the  view 
of  the  law  set  forth  in  these  instructions.  The  allegation 
of  the  petition  as  to  ownership  and  occupancy  is  fully 
supported  by  the  answer  admitting  ownership  and  by  the 
proofs  showing  a  constructive  occupancy  or  right  of  entry 
to  undemised  portions  of  the  building,  as  to  which  tenants 
had  a  mere  easement  or  privilege  of  use  for  access  and  con- 
venience collateral  to  their  tenancy. 

This  being  correctly  charged,  it  was  manifestly  not  er- 
roneous for  the  court  to  refuse  defendant's  special  charge 
No.  I,  which  would  have  left  it  to  the  jury  to  determine 
from  the  evidence  whether  defendant  had  transferred  the 
entire  possession  and  control  of  the  premises  to  his  tenants 
with  the  coal  chute  as  an  appurtenant. 

But  the  further  testimony  in  the  case  presented  an- 
other important  feature  also  bearing  on  the  liability  of  the 
defendant,  directly  under  the  Ohio  authorities  cited.  It 
shows  by  plaintiff  that  the  decedent  was  walking  along  the 
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pavement  in  the  ordinary  way,  with  his  wife ;  and  that  there 
was  nothing  visible  about  the  coal  chute  to  indicate  that  it 
was  open  or  to  warn  any  one  of  danger  and  that  "the  cover 
was  not  misplaced  in  any  way,  but  was  secure  in  its  position 
where  it  belonged" ;  and  that  those  conditions  being  as  thus 
described  the  decedent  unsuspectingly  stepped  upon  the  lid 
to  pass  onward.  The  lid,  on  being  thus  stepped  upon,  tilted 
and  precipitated  decedent  into  the  hole  astraddle  of  the 
lid  and  upon  its  upturned  edge,  and  inflicted  injuries  that 
proved  fatal  two  days  later  after  much  suffering. 

There  was  no  denial  or  counter  evidence  as  to  these  facts 
of  actual  observation.  Defendant  attempted  to  show  by 
opinion  evidence  that  the  lid,  if  properly  seated,  could  not 
tilt  under  such  circumstances;  but  this  was  of  little  signifi- 
cance as  opposed  to  observed  facts,  and  was  practically  de- 
stroyed by  other  conditions  referred  to  later. 

It  was  further  shown,  by  both  sides,  that  the  lid  in  this 
case  had  no  chain  or  other  means  of  fastening  nor  provision 
of  any  kind  for  the  attachment  of  any;  and  defendant 
proved,  further,  that  this  was  an  inherent  condition  of  the 
original  construction  and  never  remedied.  Defendant  also 
showed  that  the  cover  was  a  perforated  cast-iron  disc  about 
eighteen  inches  in  diameter,  about  seven-eighths  of  an  inch 
thick,  resting,  when  in  proper  position,  upon  an  inner  con- 
centric ledge  from  one-quarter  to  one-half  inch  wide,  with- 
in the  circular  open  cylinder  or  casing  embedded  in  the 
pavement.  The  witnesses  to  these  facts  testified  that  any 
one  could  at  any  time  lift  or  displace  the  cover  by  the  per- 
forations; and  also,  that  if  the  cover  were  prevented  from 
fully  seating  at  one  side  by  a  pebble  or  piece  of  coal,  so  as 
to  remain  in  a  slightly  inclined  position,  it  would  be  apt 
to  tilt  when  stepped  on. 

These  facts  are  of  vital  significance.  Taking  the  last 
suggestion,  for  instance,  it  will  be  manifest  from  the  nature, 
sizes  and  proportions  of  the  parts  described,  that  a  cover 
slightly  beveled  (as  would  naturally  be  the  case  in  casting) 
would,  if  slightly  raised  at  one  side,  not  rest  upon  the  sup- 
porting ledge  at  the  opposite  side.  In  this  condition  it 
would  still  be  within  the  cincture  of  the  casing  and  yet 
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be  without  support  at  one  side,  while  to  all  appearances 
to  one  walking  on  the  pavement,  the  cover  would  be,  as  de- 
scribed by  the  testimony  in  this  case,  "not  misplaced  in  any 
way,  but  secure  in  its  position  where  it  belonged."  If 
stepped  upon,  the  unsupported  arc  of  the  cover  would  at 
once  go  down,  and  the  cover,  pivoting  at  the  opposite  ends 
of  the  transverse  diameter  upon  the  concentric  ledge  of  the 
casing,  tilt  to  a  vertical  position.  In  fact,  this  condition 
could  very  easily  and  very  naturally  be  brought  about  with- 
out the  intervention  of  any  foreign  agency  (such  as  a 
pebble  or  piece  of  coal),  by  simple  neglect  to  use  special 
care  in  seating  the  cover  after  use.  The  addition  to  the 
structure  of  a  chain  or  other  simple  factening,  would  have 
furnished  a  means  of  absolute  prevention  of  danger;  and 
the  testimony  here  shows  that  such  means  of  safety  are 
quite  commonly  used. 

Courts  of  high  authority  have  condemned  such  structures 
without  fastenings,  and  held  them  to  be  unsafe  as  matter 
of  law. 

Thus  in  Jennings  v.  Van  Shaik,  io8  N.  Y.,  534,  it  is 
said : 

"If  the  cover  was  so  made  that  it  could  be  opened  by 
any  one  from  the  outside  maliciously  or  accidentally  the 
construction  was  faulty." 

In  Stevenson  v.  Joy,  152  Mass.,  45  (47),  it  was  held  that 
the  landlord  was  chargeable  with  notice  of  a  cover  being 
unfastened  because,  having  provided  no  means  of  fasten- 
ing, he  ought  to  have  known  it. 

So  in  Dickson  v.  HoUister,  123  Pa.  St.,  421,  the  follow- 
ing charge  of  the  lower  court  was  approved : 

"Parties  who  make  holes  in  the  pavement  are  bound  to 
know  that  if  the  covers  are  not  kept  solidly  in  place  some- 
body may  fall  through,  and  are  therefore  bound  to  exer- 
cise all  reasonable  care,  skill  and  prudence  with  reference 
to  the  possible  injury  that  may  occur  to  persons  passing 
along  the  street.  Of  course,  they  are  not  insurers,  but 
they  are  bound  to  exercise  such  degree  of  mechanical  skill 
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in  arranging  the  openings  as  would  be  ordinarily  proper 
and  necessary  to  protect  travelers  in  view  of  what  might 
occur." 

(See  also  Johnson  v.  McMillan,  69  Mich.,  36.) 

The  closing  words  of  the  last  citation  seem  to  be  particu- 
larly applicable  to  the  case  in  hand,  for  the  testimony  shows 
clearly  a  structure  essentially  deficient  in  features  conduc- 
ing to  safety.  These  defects  are  inherent  in  the  structure 
and  are  not  due  alone  to  the  mere  absence  of  a  recognized 
adjunct.  The  structure,  taken  as  a  whole,  shows  a  culpable 
disregard  of  what  is  "ordinarily  proper  and  necessary  to 
protect  travelers  in  view  of  what  might  occur."  It,  in 
other  words,  falls  distinctly  below  the  common  and  ordinary 
standard  of  mechanical  knowledge,  of  which  a  court  may 
properly  take  judicial  knowledge.  For  more  than  a  cen- 
tury, disc  valves  employed  for  various  purposes,  seating 
upon  a  concentric  ledge  within  a  casting  in  all  essential 
respects  similarly  to  the  coal  chute  cover  in  this  case,  have 
been  provided  with  depending  wings  or  guides  to  compel 
proper  seating.  Cistern  covers,  thus  constructed,  of  which 
examples  exist  in  our  public  streets  and  in  private  use,  and, 
indeed,  many  coal  chute  covers  in  common  use,  embody  these 
and  other  means  of  safety  equally  simple  and  well  known. 
In  view  of  this  common  knowledge,  there  is  absolutely  no 
excuse  for  such  slipshod  construction  as  appears  in  this 
case;  and,  in  view  of  the  danger  to  life  resulting  from  the 
neglect  of  proper  precautions  in  this  regard  such  careless- 
ness can  not  be  too  strongly  condemned.  It  is  an  affront 
to  intelligence  at  this  day,  to  say  that  a  construction  is  or 
can  be  safe  for  public  travel,  which,  having  the  appearance 
of  safety  and  inviting  reliance  upon  its  integrity,  proves 
a  source  of  injury,  or,  as  in  this  case,  a  death  trap,  to  the 
unsuspecting  citizen.  It  is  the  primary  duty  of  municipal 
officers  having  jurisdiction  of  these  matters  to  see  that  the 
public  safety  is  at  all  times  properly  conserved;  and  the 
fact  that  lower  standards  of  safety,  based  upon  conditions 
prevailing  when  coal  chutes  in  public  pavements  were  few 
in  number,  have  been  long  in  use,  is  no  excuse  for  adhering 
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to  them  at  this  day,  when  these  structures  have  vastly  multi- 
pUed  and  better  standards  are  demanded  by  the  changed 
conditions  of  modern  life. 

Considering  the  full  bearing  of  the  testimony  in  this  case, 
a  trial  court  might  well  be  justified  in  applying  the  rule  of  res 
ipsa  loquitur,  and  have  left  to  the  jury  only  the  assessment 
of  damages.  The  defendant  had  no  cause  of  complaint 
when  the  court  charged  the  jury  only  upon  a  rebuttable 
presumption  of  negligence,  and  left  them  to  say  whether 
upon  the  entire  evidence  the  defendant  was  chargeable. 

It  will  be  unnecessary  to  follow  the  specifications  of 
error  in  further  detail.  The  action  of  the  court  in  giving 
and  refusing  special  charges,  and  in  the  general  charge, 
all  hinged  upon  the  views  of  the  law  herein  indicated,  and 
we  find  in  the  record  no  error  prejudicial  to  defendant 
We  are  of  opinion  that  the  verdict  for  plaintiff  was  a  nec- 
essary result  of  the  testimony.  A  contrary  verdict  could 
not  have  been  sustained. 

Judgment  affirmed. 

Clore,  Dickerson  &  Clayton,  for  plaintiff  in  error. 
W.  W.  Symmes,  for  defendant  in  error. 


D.  H.  Baldwin  &  Co.  v.  Nannie  Pelton  and  John  H. 

Gibson,  Treas.,  etc. 

Lien  of  the  state  for  taxes  under  the  Dow  law  takes  precedence  of 
other  liens,  even  a  purchase-money  mortgage.  Possession  of 
property  is  conclusive  evidence  of  ownership  under  tax  laws 
The  fact  that  the  business  in  which  the  property  is  used  is 
unlawful  does  not  affect  the  right  of  the  state  to  collect  the 
tax  by  sale. 

HoSEA^  J. 

Petition  was  filed  September  17,  1903,  in  foreclosure  of  a 
chattel  mortgage  dated  March  19,  1901,  to  secure  balance 
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of  purchase  money  due  upon  a  piano;  and  recites  the  fact 
of  seizure  by  John  H.  Gibson,  treasurer  of  Hamilton  Coun- 
ty, and  threat  of  sale.  The  court  is  asked  to  take  possession 
by  a  receiver,  to  marshal  liens,  etc.  On  the  same  day,  the 
sheriff  was  appointed  receiver. 

Gibson,  treasurer,  by  way  of  cross-petition,  sets  up  due 
proceedings  under  the  Dow  law  (R.  S.  4364-9  et  seq.), 
whereby  the  property  was  levied  upon  and  seized  by  the 
treasurer  for  the  non-payment  of  the  tax  therein  provided 
for,  assessed  against  the  principal  defendant,  Pelton,  for 
one  year  from  the  fourth  Monday  in  May,  1903,  and  claim- 
ing that  such  levy  takes  precedence  of  all  other  liens. 

It  is  also  alleged  that  the  principal  defendant,  Pelton, 
kept  the  premises  as  an  improper  house  in  connection  with 
the  sale  of  liquor. 

The  treasurer  asks  for  a  sale  and  satisfaction  of  his  lien 
of  $436.80. 

Upon  the  hearing  it  was  shown  that  the  piano  was  sold 
by  the  plaintiff  and  a  chattel  mortgage  duly  taken  upon 
deferred  payments,  and  was  valid  as  to  a  balance  of  about 
$40  remaining  unpaid  at  the  date  of  levy;  that  the  defend- 
ant, Nannie  Pelton,  kept  an  improper  house,  and  sold  liq- 
uors; and  that  the  piano  was  part  of  the  furniture  of  the 
establishment,  all  of  which  was  duly  levied  upon  for  the 
Dow  tax  and  penalties. 

The  question  raised  and  argued  in  the  case,  is  whether 
the  lien  of  the  state  for  the  tax  under  the  Dow  law  can 
take  precedence  of  the  lien  of  purchase-money  mortgage. 

The  statute  in  question  contains  the  following  provisions : 

« 

4364-9.  "Upon  the  business  of  trafficking  in  spirituous, 
vinous,  malt  or  any  intoxicating  liquor  there  shall  be  as- 
sessed yearly  and  shall  be  paid  into  the  county  treasury  as 
hereinafter  provided,  by  every  person,  corporation  or  co- 
partnership engaged  therein,  and  for  each  place  where 
such  business  is  carried  on  by  and  for  such  person,  corpora- 
tion or  co-partnership,  the  sum  of  three  hundred  and  fiftv 
dollars." 
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4364-10.  Provides  for  the  lien  of  the  assessment  on  real 
property,  and  the  time  and  manner  of  pa)mienL 

4364-11,  Provides  for  apportioning  the  assessment  to  the 
portion  of  the  assessment  year  covered,  and  for  refunder 
in  proper  cases  in  accordance  therewith. 

4364-12.  Provides  for  the  collection  by  the  county  treas- 
urer in  case  of  a  refusal  to  pay,  by  distress,  and  sale,  as 
upon  execution,  of  the  goods  and  chattels  of  such  person, 
corporation,  or  co-partnership— 

"And,  in  case  of  the  refusal  to  pay  the  amount  due,  he 
shall  levy  on  the  goods  and  chattels  of  such  person,  cor- 
poration, or  co-partnership,  wherever  found  in  such  county, 
or  on  the  bar  fixtures  or  furniture,  liquors,  leasehold  and 
other  goods  and  chattels,  used  in  carrying  on  such  business, 
which  levy  shall  take  precedence  of  any  and  all  liens,  mort- 
gages, conveyances,  or  incumbrances  hereafter  taken  or 
had  on  such  goods  and  chattels  so  used  in  carrying  on  such 
business;  nor  shall  any  claim  of  property  by  any  third  per- 
son  to  such  goods  and  chattels,  so  used  in  carrying  on  such 
business,  avail  against  such  levy  so  made  by  the  treasurer*' 
etc. 

The  language  of  the  statute  is  explicit,  and  leaves  little 
room  for  discussion  of  its  meaning.  The  question  of  the 
case  under  this  statute  is  not,  broadly,  whether  the  property 
of  A  can  be  taken  to  satisfy  a  tax  assessed  against  B,  but 
whether  property  of  A  used  by  B  in  carrying  on  a  certain 
business  can  be  seized  to  satisfy  a  tax  assessed  against  B 
in  respect  to  such  business. 

The  distinction  is  incidentally  touched  upon  in  the  case 
of  R,  R,  Co,  V.  Roach,  80  N.  Y.,  339,  which  arose  upon  a 
tax  law  providing  that  goods  and  chattels  in  possession  of 
or  upon  the  lands  of  a  person  against  whom  a  tax  is  assessed 
shall  be  deemed  to  belong  to  him,  "and  no  claim  of  property 
made  thereto  by  any  other  person  shall  be  available  to  pre- 
vent  a  sale," 

Here  the  court  points  out  that  while  the  purpose  of  the 
statute  is  to  facilitate  the  collection  of  taxes  and  prevent 
embarrassment  to  the  government  through  fraud  and  col- 
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lusion  of  parties,  yet  it  must  be  construed  reasonably,  and 
did  not  apply  to  property  of  another  incidentally  and  tem- 
porarily upon  the  land  of  the  tax  debtor  "and  in  possession 
of  the  owner  for  his  own  purposes." 

The  taxing  power  of  the  state  being  vested  in  the  General 
Assembly,  the  judiciary  is  not  concerned  in  the  question  of 
the  propriety  of  the  law  except  it  be  shown  that  the  mode  of 
exercise  of  the  power  transcends  the  limits  fixed  by  the 
constitution.    /  Cooley  on  Taxation,  p,  47. 

I  do  not  understand  the  constitutional  question  is  raised 
by  the  defendant  here,  but  it  has  been  settled  in  favor  of 
the  law  in  Adler  v.  Whitbeck,  44  O.  St.,  539,  and  also  in 
Anderson  v.  Brewster,  44  O.  St.,  576,  which  have  been 
further  approved  in  68  O.  St.,  644,  State,  ex  rel,  v.  Auditor 
of  Montgomery  County. 

Indeed,  the  constitutional  validity  of  laws  of  this  character 
making  the  possession  of  property  conclusive  evidence  of 
ownership  under  tax  laws  seems  to  be  well  established  in 
cases  analogous  to  the  present.  From  an  examination  of 
some  of  these  cases  it  would  seem  that  the  Dow  law  had 
been  framed  in  view  of  the  principles  there  enunciated. 

Thus,  in  Morrow  v.  Dows,  28  N.  J.  Eq.,  459,  the  third 
syllabus  is : 

"The  Legislature  has  power  to  make  taxes  a  lien  para- 
mount to  all  rights  which  the  citizen  may  acquire  in  lands ; 
and  mortgages,  or  liens  taken  after  the  enactment  of  such 
law,  would  be  postponed  to  the  payment  of  the  public 
revenues." 

The  court  in  the  opinion  calls  attention  to  the  fact  that 
liens  are  purely  statutory  in  their  origin  and  says  that — 

"It  is  an  essential  attribute  of  government  that  power 
should  inhere  in  the  Legislature  to  make  the  taxes  (without 
which  it  can  not  be  maintained  and  supported),  liens  on 
property  paramount  to  all  rights  that  may  be  acquired  by 
the  citizen.  The  right  to  establish  the  preference  necessarily 
results  from  the  right  to  tax  by  uniform  laws  of  taxation, 
all  such  property  as  may  be  requisite  to  the  execution  of 
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its  functions.  Mortgages  or  liens,  taken  by  the  individual, 
after  the  enactment  of  such  laws,  would  unquestionably 
be  subject  to  be  postponed  to  the  payment  of  the  public 
revenues." 

Similar  views  and  rulings  appear  in  Dale  v.  McEvers,  2 
Cow.,  ii8;  Parker  v.  Baxter,  2  Gray,  185. 

In  Hersee  v.  Porter,  100  N.  Y.,  403,  the  general  ques- 
tion is  elaborately  reviewed  and  discussed  upon  a  tax 
statute  providing  for  distress  of  goods  and  chattels  in 
possession,  and  a  clause  that  "no  claim  of  property  to  be 
made  thereto  by  another  person  shall  be  available  to  prevent 
a  sale."  In  the  case  cited,  as  in  the  case  at  bar,  the  mort- 
gagee permitted  the  mortgagor  to  retain  possession  after 
default. 

After  discussing  the  constitutional  question  and  showing 
that  the  provision  was  not  a  new  remedy,  the  court  con- 
tinues : 

"Each  individual  in  the  community  has  notice  of  the  law 
and  is  presumed  to  understand  that  if  his  chattels  are  by 
his  consent  or  j!>ermission  in  possession  of  another,  they  can 
be  taken  for  a  tax  against  the  person  in  possession.  The 
law  was  probably  framed  to  prevent  fraud  or  collusion,  and 
disputes  as  to  title,  and  each  individual  in  the  community 
may  be  presumed  to  have  consented  that  his  property 
shall  be  subject  to  the  right  of  the  state  in  this  way  to 
enforce  the  power  of  taxation,  as  between  the  owner  of 
the  property  seized  and  the  person  taxed,  the  latter  ought 
to  have  paid  the  tax,  and  we  see  no  reason  to  doubt  that 
if  the  payment  is  enforced  out  of  another's  property  in  his 
possession,  the  true  owner  has  a  remedy  against  the  one 
who  ought  to  have  paid  it. 

"The  proceeding  *  *  *  was  an  execution  of  the  power 
of  government  in  respect  to  taxation,  and,  although  ths 
right  to  take  the  plaintiff's  property  for  the  tax  was  not 
adjudged  in  a  legal  proceeding,  the  act  of  the  Legislature 
and  the  administrative  acts  under  it,  is,  we  think,  due 
process  of  law  within  the  meaning  of  the  constitution." 
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See,  also,  Sheldon  v.  Van  Buskirk,  2  N.  Y.,  473;  R.  R. 
Co.  V.  Roach,  80  N.  Y.,  339;  Sears  v.  Cattrell,  5  Mich.,  251 ; 
Dunlap  V.  Gallatin,  15  Ills.,  7. 

It  is  claimed  in  defense  that  the  provisions  of  the  statute 
cutting  out  mortgages  and  other  liens  should  not  be  held 
to  apply  to  a  vendor's  lien,  because  (i)  the  lien  of  the  ven- 
dor is  the  highest  and  best  known  for  the  law,  and  (2)  as 
the  sale  of  liquor  in  a  house  of  this  character  is  unlawful, 
the  seller  can  not  be  held  to  have  contemplated  such  use 
of  the  mortgaged  property  at  the  date  of  sale. 

As  to  the  first  proposition,  it  is  sufficient  to  say  that  the 
statute  makes  no  distinction  between  a  vendor's  mortgage 
and  any  other.  "The  statute  does  not  inquire" — as  was 
said  in  Hershee  v.  Porter,  supra —  "whether  the  legal  title 
is  in  A  or  B,  but  conclusively  adjudges  it  to  be  in  the  per- 
son taxed  for  the  purpose  of  seizure  and  sale,  provided  it 
is  in  his  possession.  For  the  purpose  of  collectig  the  tax 
the  actual  ownership,  in  contemplation  of  the  statute,  fol- 
lows the  possession.  The  possession  under  the  statute  is 
not  merely  a  badge  of  ownership,  if  is  title,  so  as  to  subject 
the  property  to  seizure  and  sale  for  a  tax  against  the  pos- 
sessor." 

The  intention  of  the  owner  of  the  property,  therefore,  can 
make  no  difference  in  the  application  of  the  law.  And  a 
little  reflection  upon  the  endless  possibilities  of  defeat  to  the 
state  in  the  collection  of  such  taxes  under  the  rule  contended 
for  here  will  satisfy  the  mind  that  any  other  construction  of 
the  law  would  practically  defeat  its  operation.  It  is  not, 
therefore,  to  be  regarded  as  an  unnecessarily  harsh  rule,  but 
one  absolutely  necessary  to  secure  the  rights  of  the  state, 
and  therefore  demanded  by  the  public  interest. 

The  owner,  as  one  of  the  general  public,  has  conferred 
upon  the  Legislature  the  power  in  question,  and  is  interested 
in  upholding  it  in  behalf  of  the  state  in  a  higher  degree  than 
in  defeating  it  in  respect  of  his  private  interest  as  an  indi- 
vidual.   McCullough  V.  Maryland,  4  Wheat.,  428. 

The  fact  that  the  business  is  an  unlawful  one  does  not 
affect  the  right  of  the  state  to  collect  the  tax.  As  was  pointed 
out  by  Beldon,  J.,  in  DeMonte  v.  Pabst,  49  Ohio  Law  Bui- 
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letin,  97  (citing  the  language  of  Judge  Pugsley  in  Stevenson 
V.  Hunter,  2  N.  P.,  300)  : 

"It  would  be  an  anomaly  to  hold  that  a  violation  of  the 
law  relieves  one  of  the  payment  of  the  tax.  The  result 
would  be  that  those  who  are  lawfully  engaged  in  carrying 
on  the  business  must  pay  the  tax,  while  those  who  carry  on 
the  business  in  violation  of  the  law  are  exempt.  This  would 
be  putting  on  a  premium  on  disobedience  to  the  law." 

And  the  same  point  was  decided,  upon  unlawfulness  cre- 
ated by  a  municipal  ordinance,  in  65  O.  S.,  49,  Conwell  v. 
Sears,  Treasurer,  in  which  case  Judge  Shauck  remarks  that 
at  the  time  the  Dow  law  was  passed,  and  for  a  half  century 
before,  there  was  a  statute  forbidding  throughout  the  state 
the  sale  of  intoxicating  liquors  to  be  drank  on  the  premises 
where  sold;  and  that  the  growth  of  the  business,  notwith- 
standing the  interdiction  of  the  traffic,  showed  that,  although 
unlawful,  it  continued  to  exist;  and  therefore  the  Dow  law 
must  be  taken  to  apply  to  the  facts  as  they  existed,  and  that 
it  was  purposely  drawn  "in  terms  that  admit  of  no  excep- 
tion." 

The  action  of  the  treasurer  is  sustained,  and  upon  sale  of 
the  property  distribution  will  be  made  in  accordance  with 
these  holdings. 

Drausin  Wulsin,  for  plaintiff. 

Ampt,  Ireton,  Collins  &  Schoenle,  County  Solicitors,  for 
defendant. 
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The  Louisville  Coal  &  Coke  Company  v.  The  Pocahon- 
tas Company;  and  The  Greenbrier  Coal  &  Coke 
Company  v.  The  Pocahontas  Company. 

1.  A  partnership  selling  the  product  of  a  coal  company  under  a 

contract  designating  the  partnership  as  ''selling  agents/'  where 
the  ultimate  selling  price  is  fixed  by  the  company  and  the 
compensatioin  for  sellng  is  a  "commission"  by  way  of  a  per- 
centage on  sales,  the  fact  that  the  partnership  guarrantees  the 
sales,  insures  and  pays  other  expenses  incidental  to  selling,  does 
not  place  them  in  the  relation  of  purchasers  but  of  factors  under 
a  del  credere  commission  as  agents. 

2.  Property  of  a  non-resident,  held  in  this  state  by  a  del  credere 

factor,  may  be  attached  as  the  property  of  the  non-resident, 
subject  to  the  factor's  lien  for  commissions,  advances,  etc. 

HosEA,  J.;  Ferris^  J.,  and  Hoffheimer^  J.,  concur. 

By  the  act  of  52  O.  L.,  34,  this  court  is  given  jurisdiction 
of  actions  brought  against  a  non-resident  of  this  state  or  a 
foreign  corporation  where  property  of  or  debts  owing  to 
the  defendant  may  be  found  in  the  city  of  Cincinnati. 

These  suits  are  brought  against  a  foreign  corporation, 
and  the  primary  question  involved  in  these  motions  arises 
upon  the  validity  and  effect  of  a  garnishment  served  upon  a 
partnership  composed  of  non-resident  partners  doing  busi- 
ness within  the  jurisdiction  of  the  court,  in  suits  for  money. 

It  may  be  premised  as  a  cardinal  principle  that  the  juris- 
diction of  the  court  in  a  suit  against  a  non-resident  depends 
upon  and  is  limited  in  extent  to  property  taken  into  custody 
upon  attachment  proceedings  duly  had.  The  suits  therefore 
become,  essentially,  proceedings  in  rem  {Buckeye  Pipe  Line 
Co.  V.  Fee,  62  O.  S.,  545  [556] ;  Oilwell  Supply  Co.  v.  Koen, 
64  O.  S.,  422  [429] ),  and  the  fact  that  such  property,  subject 
to  garnishment,  exists  in  the  hands  of  the  garnishee,  must 
be  found  by  the  court  before  the  suit  in  attachment  can  pro- 
ceed to  final  judgment.    Myer  v.  Smith  et  al,  29  O.  S.,  120. 

It  is  a  settled  principle  also  that  in  proceedings  depending 
not  upon  natural  right,  but  upon  statutory  authority  solely, 
the  conditions  imposed  by  the  statute  as  the  basis  of  remedial 
action  must  be  complied  with.    Attachment  laws  are  there- 
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fore  strictly  construed  as  against  the  party  seeking  their  en- 
forcement. Cook  V.  Olds  Gasoline  Works,  19  C  C,  732; 
Endel  v.  Leibrock,  33  O.  S.,  254- 

In  the  case  at  bar  the  summons  issued  January  &  1903, 
is  returned  "not  fotmd,^  and  an  order  of  attachment  January 
8,  1905,  is  returned,  endorsed :  **i903,  January  8.  Xo  goods 
or  chattels,  lands  or  tenements  found  to  attach,  and  !  have 
this  day  served  Castner,  Curran  &  Bullitt  with  a  tnie  copy 
of  this  writ  and  notice  to  garnishee  by  leaving  the  same  at 
the  usual  place  of  business  of  said  partnership  and  with 
H.  R.  ^father,  manager  of  said  firm,  personally,  at  11:55 
o'clock,  and  have  summoned  them  to  appear  and  answer  as 
required  by  law." 

The  statutor}'  basis  for  ser\'ice  upon  garnishee  is  an 
affidavit  describing  the  property-  coupled  with  the  inability 
of  the  officer  to  get  pos>es>ion  of  the  same.  «  Section  5530.) 
If  the  garnishee  be  a  partnership,  service  may  be  made  by 
leaving  a  copy  of  the  order  and  notice  to  the  garnishee  to 
apf^ear  in  court  and  answer,  at  the  usual  place  of  doing  busi- 
ness, etc.  (Section  5534-)  It  is  further  provided  that  the 
garnishee  shall  stand  liable  to  the  plaintiff  in  attachment  for 
all  property  of  the  defendant  in  his  hands  and  money  and 
credits  due  from  him  to  the  defendant  from  the  time  he  is 
served  with  the  written  notice  mentioned  in  Section  5530 
(Section  5538). 

Incidentally  it  has  been  held  that  the  ser\ice  holds  only 
such  proi>erty  as  is  at  the  time  in  the  hands  of  the  garnishee. 
Rice  v.  Farnham,  7  X.  P.,  189. 

The  question  here,  then,  is  a  jurisdictional  one,  namely: 
Is  there  property  or  are  there  credits  lawfully  in  the  cus- 
tody of  the  court  by  virtue  of  the  proceedings  had  in  this 
case? 

So  far  as  concerns  the  objection  that  a  garnishment  pro- 
ceeding will  not  lie  against  the  property  or  credits  of  a  non- 
resident debtor,  as  intimated  in  a  dictum  in  Root  v.  Davis, 
51  O.  S.,  29,  it  seems  to  be  conclusively  answered  to  the 
contrary  by  Judge  Sayler  in  a  case  decided  by  him  when  on 
the  bench  of  the  common  pleas.  See  Goebel  v.  Bank,  3  N. 
P.,  109. 
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The  garnishee  has  filed  no  answer,  but  under  the  order  of 
the  court,  H.  R.  Mather,  the  local  agent  of  the  gamisheed 
firm,  appeared  before  a  referee  and  admitted  the  service  of 
garnishee  process  and  claimed  ignorance  of  any  relation  of 
indebtedness  of  the  firm  represented  by  him,  and  that  no 
account  with  the  Pocahontas  Company  existed  on  his  books ; 
that  his  custom  was  to  deposit  all  collections  from  sales  in 
bank  here  to  the  credit  of  Castner,  Curran  &  Bullitt,  Phila- 
delphia, excepting  a  small  amount  reserved  as  an  agency 
fund. 

Upon  a  subsequent  examination  he  could  not  answer  as 
to  amount  of  coal  on  hand  on  January  8,  1904,  as  his  books 
had  all  been  sent  to  the  head  office  in  Pennsylvania  since  his 
first  examination,  and  he  refused  to  request  their  return. 
Upon  the  order  of  the  referee,  however,  he  subsequently 
testified  that  he  had  done  so,  but  the  firm  declined  to  send 
the  books  or  give  any  information. 

In  support  of  the  motion  to  dismiss  the  attachment,  the 
defendant  files  affidavits  of  Tiemey,  president,  and  Goodwill, 
secretary,  of  the  Pocahontas  Company;  and  of  Castner,  of 
the  gamisheed  firm,  claiming  in  substance  that  the  parties 
are  all  non-residents  of  Ohio;  that  Castner,  Carran  &  Bul- 
litt owe  nothing  to  the  Pocahontas  Company ;  that  the  Poca- 
hontas Company  has  no  property  in  Ohio ;  that  the  Castner, 
Curran  &  Bullitt  firm  was  not  formed  to  do  business  in  Ohio, 

»  

and  never  had  any  property  of  the  Pocahontas  Company  in 
its  possession  in  Ohio,  and  has  no  contract  with  the  Poca- 
hontas Company  made  or  to  be  performed  in  Ohio. 

Against  the  motion  the  plaintiff  presents,  in  additipn  to 
the  testimony  of  Mather  before  the  referee,  affidavits  of 
Justus  Collins,  president ;  Javius  Collins,  secretary  and  treas- 
urer, and  J.  S.  Jameson — all  of  plaintiff  company — and  H. 
W.  O'Keefe,  agent  at  Bluefield,  West  Virginia,  of  the 
Smokeless  Fuel  Company,  all  of  whom  say  that  the  Poca- 
hontas Company  buy  the  output  of  the  collieries  mining 
Pocahontas  coal  and  employs  Castner,  Curran  &  Bullitt  as 
its  excusive  selling  agent.  They  detail  the  method  of  busi- 
ness by  which  the  agents  sell  and  distribute  the  coal  to  pur- 
chasers through  the  various  branches  of  the  firm  in  the 
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United  States  and  elsewhere ;  and  aver  that  the  firm  sells  an 
average  of  about  ten  thousand  tons  per  month  in  and  near 
Cincinnati;  and  attach  schedules  showing  the  exact  quan- 
tities shipped  to  Castner,  Curran  &  Bullitt,  at  Cincinnati, 
from  December  i,  1903,  to  January  8,  1904.  They  assert, 
on  the  basis  of  these  figures,  that  Castner,  Curran  &  Bullitt 
were  indebted  on  January  8,  1904,  for  coal  shipped  and  not 
yet  paid  for,  about  forty  thousand  dollars.    • 

By  way  of  rebuttal,  affidavits  of  Tierney  and  Mather  are 
presented.  The  former,  having  read  the  preceding  affidavits, 
denies  that  the  coal  of  the  Pocahontas  Company  was  soH  by 
Castner,  Curran  &  Bullitt,  and  declares  that  it  became  the 
property  of  Castner,  Curran  &  Bullitt  when  loaded  at  the 
mine  tipples,  and  denies  that  the  Pocahontas  Company  ever 
shipped  any  coal  to  Castner,  Curran  &  Bullitt  at  Cincinnati 
or  to  its  customers.  He  attaches  a  copy  of  the  contract  be- 
tween the  Pocahontas  Company  and  Castner,  Curran  &  Bul- 
litt governing  their  relations,  claiming  that  it  was  made  and 
its  provisions  carried  out  in  West  Virginia.  He  details  the 
operations  and  procedure  under  the  contract,  claiming  that 
Castner,  Curran  &  Bullitt  are  purchasers  of  the  coal  in  West 
Virginia,  aiid  that  it  then  and  there  becomes  their  property 
at  an  agreed  price  "subject  to  readjustment"  according  to 
the  ultimate  selling  price,  and  that  Castner,  Curran  &  Bullitt 
"assume  all  risk  and  pay  all  incidental  charges,"  "but  the 
Pocahontas  Company  holds  Castner,  Curran  &  Bullitt  im- 
mediately responsible  for  the  price  of  its  product  agreed  upon 
as  aforesaid."  He  says  that  settlements  are  made  each  month 
with  Castner,  Curran  &  Bullitt  .of  Philadelphia,  and  that  the 
Pocahontas  Company  have  no  dealings  with  local  agents  of 
Castner,  Curran  &  Bullitt. 

Mather  avers  that  he  keeps  no  accounts  with  the  Poca- 
hontas Company,  and  claims  that  Castner,  Curran  &  Bullitt 
are  sole  owners  of  the  coal ;  that  they  insure  it  as  their  own 
in  their  bins  and  pay  taxes  on  it.  He  attaches  copies  of  the 
tax  returns  made  by  him  as  the  local  agent  of  Castner,  Cur- 
ran &  Bullitt  from  1898  to  1904,  inclusive,  showing  an  aver- 
age return  of  about  twelve  thousand  dollars  in  value  of  coal 
on  hand. 
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It  will  be  manifest  from  this  testimony  that  the  effort  of 
defendants  is  directed  to  asserting  in  various  forms  that  the 
legal  relations  of  the  firm  of  Castner,  Curran  &  Bullitt  to 
the  Pocahontas  Company  are  those  of  purchaser  towards  the 
seller  and  not  those  of  agency,  as  originally  claimed  by 
Mather.  It  is  true  that  where  the  terms  of  a  contract  be- 
tween parties  are  obscure  or  uncertain,  the  practical  con- 
struction which  the  parties  themselves  have  put  upon  it  will 
have  great  weight  with  a  court  in  determining  its  meaning 
and  legal  effect;  but  where  the  parties  have  put  their  con- 
tract in  writing,  resort  must  be  had  in  the  first  instance  to 
the  writing,  as  if  its  terms  are  clear  and  there  is  nothing 
uncertain  as  to  its  meaning,  there  is  no  occasion  to  resort  to 
extraneous  aids  to  its  interpretation.  This  is  the  more  nec- 
essary because  acts  are  often  equivocal  and  may  be  equally 
consistent  with  one  or  the  other  of  the  two  theories  of  rela- 
tionship of  parties — and  this  is  true  of  much  of  the  testi- 
mony here. 

In  the  present  case,  however,  the  contract  itself  refers 
throughout  to  "agents"  and  "sales  agents";  and  while  this 
fact  of  itself  is  not  conclusive,  the  context  adds  to  its  signif- 
icance, as  will  appear  from  the  following  extracts,  in  which 
we  italicize  certain  words  and  phrases : 

(i)  The  party  of  the  first  part  agrees  to  constitute  and 
appoint  the  parties  of  the  second  part  its  sole  agents  during 
each  and  every  year  of  the  life  of  this  agreement  to  sell  coal 
for  the  party  of  ihe  first  part.  The  prices  and  terms  of  sale 
shall  be  determined  from  time  to  time  by  the  party  of  the 
first  part,  etc. 

(2)  The  party  of  the  first  part  agrees  to  pay  to  the  par- 
ties of  the  second  part  and  the  parties  of  the  second  part 
agree  to  accept  as  their  commission  on  sales  of  coal  made  by 
them  as  such  agents  the  following  amounts  (percentages  of 
net  selling  price  f.  o.  b.  Norfolk,  etc).  *  *  *  Parties  of  sec- 
ond  part  agree  to  accept  said  commission  upon  the  condition 
that  they  shall  be  employed  as  the  sole  and  exclusive  sales 
agents,  etc.  *  *  * 

(3)  and  (4)  (More  references  to  ''selling  agents^'  and 
provisions  for  liquidation  of  damages  in  case  of  breaches.) 
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(5)  Castner,  Curran  &  Bullitt  guarantee  to  take  charge 
of  inspections,  shipments  and  delivery,  collections  of  bills, 
and  pay  charges,  and  to  pay  on  the  14th  of  each  month  pro- 
ceeds of  all  coal  passing  weigh  scales  of  N.  &  W.  R.  R.  dur- 
ing preceding  calendar  month,  etc. 

(6)  To  keep  accurate  hooks  of  account  of  all  transactions 
as  such  agents.  *  *  *  open  to  inspection  of  Pocahontas 
Company,  and  render  account  of  sales  each  month,  and  prices 
obtained. 

In  a  word,  the  entire  purpose  and  effect  of  the  contract 
in  question  was  to  constitute  the  firm  of  Castner,  Curran  & 
Bullitt  selling  agents  of  the  Pocahontas  Coal  Company.  The 
plain  import  of  the  language  employed  is  to  create  the  rela- 
tion of  factor,  under  a  del  credere  commission — an  agency 
pure  and  simple,  with  clearly  defined  limitations  of  power 
and  equally  clear  obligations  of  accountability.  Castner, 
Curran  &  Bullitt  are  (i)  to  sell  for  the  Pocahontas  Com- 
pany; (2)  to  collect  and  guarantee  payments;  (3)  to  render 
an  account  of  sales  and  remit  proceeds ;  (4)  to  make  ad- 
vances on  shipments;  (5)  cover  expenses  of  selling;  (6)  to 
sell  at  prices  fixed  by  Pocahontas  Company ;  (7)  and  to  re- 
ceive as  compensation  a  percentage  on  sales — all  these  are 
consistent  only  with  the  relation  of  agents,  and  are  entirely 
inconsistent  with  the  relations  of  purchasers, 

The  case  is  in  some  respects  similar  to  that  of  Wilcox  & 
Gibbs  Co,  V.  Ewing,  141  U.  S.,  627,  where  the  contract 
gave  Ewing  exclusive  rights  of  sale  in  certain  territory  at 
prices  fixed  by  plaintiff;  required  him  to  purchase  twenty 
thousand  dollars'  worth  of  machines  during  the  year  1875, 
and  to  maintain  regular  retail  rates,  and  defendant  bought 
of  the  company  the  agency  property  and  leased  from  them 
the  building  required  to  do  business.  The  court  (Justice 
Harlan)  held  that  the  contract  was  one  of  agency  and  term- 
inable at  the  will  of  the  principal,  subject  to  existing  con- 
tracts made  by  agents. 

The  case  of  Ex  parte  White  in  re  Neville,  L.  R.,  6  Ch., 
397,  relied  upon  by  the  movers,  has  no  application.  The  con- 
trolling feature  in  that  case  was  the  fact  that  the  purchasing 
party  was  accountable  only  for  a  fixed  purchase  price  and 
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was  entirely  untrammeled  as  to  his  selling  price — his  com- 
pensation being  a  profit  and  not  a  commission. 

Tested  by  well-established  principles,  the  contract  in  the 
present  case  provides  for  nothing  more  than  incidents  of  a 
del  credere  agency.  A  factor  under  a  contract  guaranteeing 
the  price  of  goods  sold  is  none  the  less  an  agent  occupying 
a  fiduciary  relation  to  his  principal.  Baring  v.  Corrie,  2  B. 
&  Aid.,  127;  Ex.  p.  White,  in  re  Neville,  L.  R.,  6  Ch.  App., 
397.  Other  matters  shown  in  the  affidavits  and  relied  upon 
as  proving  a  relationship  of  purchaser  rather  than  agency, 
are  within  the  usual  incidents  of  a  del  credere  agency.  A 
factor  under  such  a  commission  may  not  only  sell  in  his  own 
name,  but,  for  many  purposes  as  to  third  parties  be  regarded 
as  the  owner.  He  has,  in  fact,  a  special  property  in  the 
goods  by  virtue  of  his  lien  for  advances  and  commissions. 
63  N.  W.  Rep.,  720;  23  Wall.,  55.  While  he  may  insure  in 
his  own  name  (120  Mass.,  449),  sell  in  his  own  name,  and 
even  sue  in  his  own  name  for  the  selling  price,  nevertheless 
the  title  to  the  goods  remains  in  the  consignor  until  sold.  38 
W.  Va.,  158.  See,  generally,  Wittowski  v.  Harris,  64  Fed., 
712;  Morris  v.  Clusby,  4  M.  &  S.,  566  (574)  ;  Grove  v.  Du- 
bois, I  T.  R.,  112;  Gould  V.  Lee,  55  Pa.  St.,  99;  Cushman  v. 
Snow,  186  Mass.,  169. 

The  relation  of  the  firm  of  Castner,  Curran  &  Bullitt  to 
the  Pocahontas  Company  being  that  of  agency,  the  coal  on 
hand  on  January  8,  1903,  in  the  yards  of  Castner,  Curran  & 
Bullitt  Was  the  property  of  the  Pocahontas  Company,  sub- 
ject to  whatever  lien  existed  in  favor  of  Castner,  Curran  & 
Bullitt  for  their  advances  and  unpaid  commissions.  For  like 
reasons  the  firm  of  Castner,  Curran  &  Bullitt  were  not  debt- 
ors of  the  Pocahontas  Company  in  respect  of  moneys  due, 
in  the  ordinary  sense,  because  their  relation  as  factors  was  a 
fiduciary  one. 

No  reason  appears,  therefore,  why  the  officer  holding  the 
writ  of  attachment  could  not  have  levied  the  same  upon  the 
coal  in  the  vards,  because  it  is  admitted  that  coal  was  there 
in  large  quantities  in  possession  of  Castner,  Curran  &  Bul- 
litt under  its  contract  relations  with  the  Pocahontas  Com- 
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pany — which  we  find  to  have  been  the  property  of  the  Poca- 
hontas Company.    Davis  v.  Leivis,  i6  C.  C,  138.' 

Under  these  circumstances,  it  is  manifest  that  the  plain- 
tiff in  attachment  has  failed  by  the  proceedings  thus  far  taken 
to  secure  a  proper  anchorage  for  the  jurisdictional  power  of 
the  court,  which,  in  these  cases,  as  already  shown,  depends 
upon  an  actual  bringing  of  tangible  property  in  custodia 
legis  through  strict  observance  of  the  means  pointed  out  by 
statute. 

The  motion  will  be  granted  and  the  attachments  dismissed, 
but  without  prejudice. 

Drausin  Wulsin  and  F,  O.  Suire,  for  plaintiffs. 
W.  C.  Herron,  for  defendant. 


Sarah  J.  Simpson  v.  The  Egan  Company,  a  Corpora- 
tion, ETC. 

1.  An  agreement  for  sale  of  lands  in  consideration  of  stock  in  an 

incorporated  company  to  a  specified  face  value  amount,  with 
an  agreement  to  re-purchase  the  stock  at  or  before  the  expira- 
tion of  ten  years  at  a  specified  amount  in  cash,  is  an  entire 
contract  and  not  divisible.  The  stock  consideration  was  re- 
ceived and  paid  subject  to  the  vendor's  right  to  redemption 
in  money. 

2.  The  vendor  in  case  of  refusal  of  vendee  to  pay  the  stipulated 

price,  upon  tender  of  the  stock  and  demand,  may  sue  for  the 
amount  due  as  upon  the  main  contract.  The  option  to  have 
the  stock  redeemed  does  not  involve  an  agreement  of  the  com- 
pany to  purchase  stock,  in  the  ordinary  sense,  and  the  doctrine 
of  ultra  vires  can  not  be  invoked  as  a  defense. 

HoSEA^  J. 

Demurrer  to  petition. 

The  petition  sets  forth,  in  terms,  a  contract  whereby  the 
Egan  Company,  defendant,  purchased  of  Mrs.  Simpson  a 
certain  lot  of  ground  and  building  thereon,  agreeing  to  pay 
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in  stock  of  the  J.  A.  Fay  &  Egan  Company  (preferred  or 
common,  at  her  option),  to  the  face  value  of  $30,000,  with 
an  agreement  to  repurchase  the  stock,  at  or  before  ten  years, 
at  $45,000. 

The  property  was  duly  conveyed  by  direction  of  the  Egan 
Company  to  the  J.  A.  Fay  &  Egan  Company,  its  nominee, 
and  the  stock  duly  delivered. 

At  the  expiration  of  the  ten  years,  on  Feb.  16,  1903,  Mrs. 
Simpson  tendered  the  stock  to  the  Egan  Company,  and 
demanded  the  $45,000 ;  and,  both  tender  and  demand  being 
refused,  she  avers  that  she  then  and  thereafter  treated  the 
stock  as  her  own  at  its  then  market  value  of  70  per  cent,  (or 
$21,000),  and  sues  for  the  difference  between  this  and  the 
contract  price  of  $45,000,  1.  e,,  $24,000,  with  interest,  ag- 
gregating $30,000. 

It  does  not  seem  to  me  necessary  upon  this  demurrer  to 
consider  the  doctrine  of  ultra  vires,  invoked  and  resisted 
so  ably  and  exhaustively  in  argument  The  true  ground  of 
decision  lies  beneath  and  renders  such  considerations  in  a 
sense  premature  at  this  stage. 

The  averments  of  the  petition,  up  to  and  including  the 
tender  and  refusal,  state  a  case  for  the  enforcement  of  the 
option  and  for  the  recovery  of  the  sum  of  $45,000  (upon 
a  continuing  tender  of  the  stock),  as,  in  effect,  the  guar- 
anteed purchase  price  of  real  estate  conveyed;  but  the 
pleader  at  this  point  has  diverged,  upon  a  theory,  apparently, 
that  the  guarantee  clause  in  question  may  be  treated  as  an 
independent  agreement  for  the  purchase  and  sale  of  stock, 
and  thus  bring  it  within  the  rules  of,  and  thereby  obtain 
advantages  peculiar  to,  the  law  merchant. 

This,  however,  can  not  be  done,  for  the  reason  that  the 
agreement  is  an  inseparable  part  of  the  main  contract  and 
governed  by  it.  The  stock  consideration  for  the  purchase 
was  paid  and  received  subject  for  a  fixed  period,  to  the 
vendor's  right  to  have  redemption  in  money.  This  clause 
was  not  a  contract  for  the  bargain  and  sale  of  stock  upon 
which  a  tender  could  be  made  of  any  stock  of  that  kind 
and  amount,  but  an  option  to  deliver  up  the  particular  stock, 
held  at  the  consideration  of  the  sale  of  the  real  estate,  and 
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receive  cash  in  lieu  thereof.  It  was,  in  effect,  a  guarantee 
of  the  value  of  the  stock  originally  paid.  If  the  stock  itself 
should  appreciate,  as  guaranteed  by  the  vendee,  the  vendor 
would  have  no  occasion  to  exercise  the  option ;  but  if  it  did 
not  appreciate,  then  she  might  return  it  and  demand  the 
money. 

It  seems  clear,  therefore,  that  the  rights  and  liabilities 
of  the  parties  in  relation  to  the  stock  are  not  subject  to  the 
law  merchant  as  upon  ordinary  bargain  and  sale;  but  are 
necessarily  governed  by  legal  rules  applicable  to  the  con- 
tract as  a  whole. 

The  plaintiff,  under  this  covenant,  could  do  but  one  of 
two  things:  either  waive  the  optional  right  and  rest  con- 
tent with  the  stock,  or  tender  back  the  stock  and  demand 
the  $45,000.  Upon  tender  and  demand  refused,  the  right 
of  action  was  upon  a  continuing  tender  in  court,  to  have 
judgment  for  the  full  sum  with  interest  from  date  of  the 
original  tender  and  refusal.  She  could  not,  upon  refusal  of 
tender,  retain  the  stock  at  an  assumed  value  and  have  judg- 
ment for  the  difference  between  such  sum  and  the  guaran- 
teed value. 

It  is  manifest  that  this  prayer  of  the  petition  is  not  in 
harmony  with  the  premises  and  is  in  the  nature  of  a  non 
sequitur.  The  facts  stated  do  not  legally  constitute  a  cause 
of  action  for  the  relief  demanded,  and  therefore  the  demur- 
rer must  be  sustained. 

If  the  plaintiff  had  sold  or  otherwise  parted  with  the 
stock,  such  act  would  clearly  have  been  a  waiver  of  the 
option  to  have  it  redeemed  in  money;  and  the  judgment  of 
dismissal  must  have  followed  the  sustaining  of  the  demur- 
rer. The  allegations  of  the  petition,  however  (the  stock 
being  still  in  possession  of  Mrs.  Simpson),  leave  the  ques- 
tion of  waiver  open  to  proof  and  argument,  and  amendment 
will  therefore  be  allowed. 

Demurrer  sustained,  with  leave  to  amend  in  ten  days. 

Harlan  Cleveland  and  John  E,  Bruce,  for  the  demurrer. 
Sayler  &r  Sayler  and  John  C.  Healy,  contra. 
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Sarah  J.  Simpson  v.  The  Egan  Company. 

1.  A  written  contract  for  the  sale  of  lands  payable  in  stock  of  an 

incorporated  company  with  an  agreement  to  re-purchase  the 
stock  in  ten  years  at  a  stipulated  price,  is,  in  its  last  analysis, 
a  contract  obligation  to  pay  the  contract  price  in  money,  if 
demanded  by  the  seller  at  the  expiration  of  the  stipulated 
period. 

2.  Upon  tender  of  stock  and  refusal  to  pay,  the  action  is  prac- 

tically one  at  law  for  money  only.  The  stock  consideration 
was  subject  to  redemption  in  money.  It  was  not  an  agree- 
ment to  receive  an  equal  amount  of  stock  but  an  option  to 
deliver  back  the  particular  stock  sold  and  receive  a  stipulated 
cash  consideration.  It  was,  in  effect,  a  deferred  payment  se- 
cured by  the  stock  during  the  stipulated  period. 

3.  An   incorporated  company  entering  into  a  contract  against  its 

granted  powers,  estopped,  after  fully  receiving  and  enjoying 
the  benefits  from  setting  up  as  a  defense  its  want  of  power 
to  make  the  contract. 

HOSEA^  J. 

Demurrer  to  second  amended  petition. 

Suit  is  for  the  purchase  price  agreed  to  be  paid  for  real 
estate  in  Cincinnati  upon  a  contract,  in  substance  as  follows : 
The  defendant  proposed  in  writing  on  February  16,  1893, 
to  buy  the  property  described  and  to  pay  for  the  same 
$30,000  in  stock  of  the  J.  A.  Fay  &  Egan  Company,  agree- 
ing to  buy  said  stock  from  the  holder  thereof  on  or  before 
ten  years  from  said  date  at  $45,000,  which  proposal  vas 
duly  accepted.  Other  incidents  of  the  contract  are  not  ma- 
terial to  the  present  inquiry. 

The  demurrer  is  general,  grounded  upon  insufficiency 
of  facts.  Under  the  demurrer,  the  acceptance  of  the  propo- 
sition constituting  a  contract  in  due  form,  the  <lue  convey- 
ance of  the  property  and  its  possession  during  the  ten  years, 
and  at  the  present  time  by  the  defendant,  are  admitted;  as 
also  are  the  tender  of  the  stock  and  demand  refused. 

The  argument  in  support  of  the  demurrer  is  based  wholly 
on  the  doctrine  of  ultra  vires  as  bearing  upon  the  agree- 
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ment  to  purchase  the  stock  at  the  expiration  of  the  ten 
years. 

I  have  carefully  reconsidered  the  construction  of  the  con- 
tract in  question  adopted  tentatively  in  passing  upon  the 
first  demurrer.    As  then  stated: 

"The  agreement  (as  to  purchase  of  stock)  is  an  insepar- 
able part  of  the  main  contract  and  governed  by  it.  The 
stock  consideration  for  the  purchase  was  paid  and  received 
subject,  for  a  fixed  period,  to  the  vendor's  right  to  have 
redemption  in  money.  This  clause  was  not  a  contract  for 
the  bargain  and  sale  of  stock  upon  which  a  tender  could 
be  made  of  any  stock  of  that  kind  and  amount,  but  an  option 
to  deliver  up  the  particular  stock  held  as  the  consideration 
of  the  sale  of  the  real  estate  and  receive  cash  in  lieu  thereof." 

This  seems  to  me  to  correctly  state  the  legal  meaning 
of  the  contract  in  question.  The  agreement  does  not  inti- 
mate that  the  value  of  the  property  as  embodied  in  the  con- 
sideration was  $30,000.  On  the  contrary,  the  wording  of 
the  contract  seems  carefully  chosen  to  avoid  such  infer- 
ence. The  agreement  is  to  pay  so  much  in  stock  at  face 
value,  and  in  further  consideration,  to  repurchase  said  stock 
in  a  given  time  at  $45,000. 

It  was  said  in  the  former  opinion  that  this  was,  in  effect, 
a  guarantee  of  the  value  of  the  stock  originally  paid;  but 
perhaps  a  more  accurate  statement  of  the  nature  of  the  con- 
tract is  that  it  provided  in  effect  for  a  deferred  payment  of 
$45,000  secured  by  a  delivery  of  stock  of  the  face  value  of 
$30,000. 

In  either  aspect,  the  applicability  of  the  doctrine  of  ultra 
vires  is  questionable. 

So  far  as  the  plaintiff  is  concerned,  the  conduct  was 
fully  executed  by  the  transfer  of  title  and  possession  of 
the  property  pursuant  to  the  contract  ten  years  ago.  Can 
the  defendant  now  plead  its  want  of  power  to  make  the 
contract  as  a  defense  to  a  suit  for  the  price? 

In  Hayes  v.  Galion  Gas  Light  Co.,  29  O.  St.,  330  (340), 
it  said: 
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"The  rule  seems  well  established  that  when  a  contract 
has  been  executed  and  fully  performed  on  the  part 
either  of  the  corporation  or  of  the  contracting  parties, 
neither  will  be  permitted  to  insist  that  the  contract  and 
such  performances  by  the  one  party  were  not  within  the 
power  of  the  company."  (Citing  7  Ohio,  412 ;  63  N.  Y.,  62 ; 
4  D.  G.  McG.,  19;  5  McG.,  131.) 

This  case  is  based  upon  Bank  of  Chillicothe  v.  Mayor, 
etc.,  of  Chillicothe,  in  7  O.  315  (2  vol.  ed.),  wherein  Judge 
Hitchcock  examines  the  question  with  exceeding  care  and 
fullness  upon  the  following  apt  paraphrase  of  the  question 
itself : 

"True,  you  loaned  us  this  money,  you  did  it  at  our 
earnest  solicitation,  we  have  used  it  for  our  own  benefit, 
but  we  have  no  power  to  borrow,  we  violated  our  charter 
in  so  doing,  and  we  will  take  advantage  of  this,  our  wrong- 
ful act,  to  protect  ourselves  from  the  payment  of  that  which 
is  your  honest  due." 

These  views  have  been  further  emphasized  in  later  Ohio 
cases,  namely:  40  St.,  274,  Larwell  v.  Savings  Society; 
47  St.,  296,  Armstrong  v.  Karshner;  60  St.,  96,  Gas  &  Fuel 
Co.  V.  Dairy  Co. 

It  will  be  observed  that  in  these  cases  the  principle  of 
decision  is  that  of  estoppel — where  the  entire  completion 
of  performance  on  one  side,  together  with  continued  pos- 
session and  enjoyment  of  the  usufruct,  makes  it  an  in- 
equitable thing  to  refuse  to  yield  the  consideration  con- 
tracted for. 

The  great  weight  of  judicial  authority  in  the  United 
States  upholds  the  proposition  that  where  a  private  corpo- 
ration has  entered  into  the  contract  against  its  granted 
powers  and  has  received  the  fruits  or  benefits  of  the  con- 
tract, it  is  estopped  from  setting  up  the  defense  of  no 
power  to  make.  Following  are  some  of  the  later  cases: 
Lurton  v.  Jacksonville  Loan  Ass'n,  87  Ills.  App.,  305  (affi'd 
187  Ills.,  141);  People  V.  Suburban  R.  R.  Co.,  178  Ills., 
594;  Manchester  Rwy.  yj  Concord  Rwy.,  66  N.  H.,  100; 
Union  Bk.  v.  Wright  (Tenn.),  58  S.  W.,  755;  Smith  v. 
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Parries  (Cal.),  51  Pac,  710;  Union  Hardware  Co.  v. 
Plume,  etc.,  Co,,  58  Conn.,  219;  Wright  v.  Hughes,  119 
Ind.,  324;  Beach  v.  Wakefield,  107  Iowa,  567;  Opera  House 
Co.  V.  Mercantile  Co.,  59  Kansas,  778;  Butterworth  v. 
Knitzer  Co.,  115  Mich.,  i;  57  Mich.,  146  (Cooley,  C.  J.)  ; 
Natchez  v.  Mallery,  54  Miss.,  499;  International  Co.  v. 
Davis  Mfg.  Co.,  70  N.  H.,  118;  Chapman  v.  Ironclad  Co., 
62  N.  J.  L.,  497;  Seymour  v.  Spring  Porest  Cemetery 
Ass'n,  144  N.  Y.,  333 ;  Tyler  v.  Tualatin  Academy,  14  Ore- 
gon, 485 ;  Pittsburg,  etc.,  R.  R.  Co.  v.  Shaw,  14  Atl.,  323 ; 
Williamson  v.  Eastern  Building  Ass'n,  54  S.  C,  582; 
Brillen  v.  Mihvaukee  Trading  Co.,  199  Wise,  41 ;  con- 
tra Sioux  City  Terminal  Co.,  case  178  U.  S., . 

Demurrer  overruled. 

John  R.  Sayler  and  John  C.  Healy,  for  plaintiflF. 
Harlan  Cleveland  and  Bromwell  &  Bruce,  for  defendant. 


The  Union  Savings  Bank  &  Trust  Co.  v.  The  Village  of 

Norwood. 

1.  Where  a  road  is  contracted  for  and  built  with  reference  to  a 

special  fund  raised  by  taxation  for  this  purpose  and  no  other, 
and  a  certain  percentage  of  the  contract  price  is  retained  for 
a  specified  period  upon  a  trust  not  yet  expired,  whose  further 
performance  is  rendered  impossible  by  wrongful  acts  of  the 
municipality,  a  right  of  action  arises  to  determine  the  trust 
and  for  the  balance  remaining  unpaid. 

2.  In  such  case,  the  court  will  enjoin  the  waste  or  misapplication 

of  the  fund  by  the  municipality  pendente  lite  upon  a  proper 
showing  of  facts. 

3.  The  remedy  of  the  contractor  in  such  case  is  in  equity,  since 

it  involves  a  rescision  or  cancellation  of  the  time  limit  that 
could  not  be  reached  at  law. 

Hosea,  J. 

Demurrer  to  amended  petition,  as  showing  no  ground 
for  equitable  relief. 
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The  special  points  of  the  petition  involved  in  this  demur- 
rer in  substance  are  that  the  road  was  contracted  for  and 
built  with  reference  to  a  "special  fund  raised  by  taxation 
for  this  purpose  and  no  other" ;  that  a  certain  portion  of  this 
fund,  being  a  percentage  of  the  contract  price,  was  retained 
for  a  period  of  five  years,  not  yet  expired,  upon  a  trust 
specified  in  the  contract;  that  under  said  trust  the  village 
has  paid  certain  amounts  unknown;  and  that  the  condi- 
tions as  to  the  subject-matter  of  the  contract  and  upon 
which  the  said  trust  was  instituted  [or  declared],  having 
been  so  altered  and  destroyed  by  wrongful  acts  of  defend- 
ant as  to  render  further  performance  by  plaintiff  impossi- 
ble; therefore,  the  trust  should  be  determined  and  an  ac- 
counting had,  with  a  decree  for  any  balance  found  to  be 
due,  and  with  injunction  against  further  waste  and  misap- 
plication pendente  lite. 

These  allegations  seem  to  set  forth  valid  grounds  for 
consideration  in  equity.  It  is  manifest  that  a  suit  at  law 
can  not  be  maintained  until  the  expiration  of  the  five  years' 
period  provided  in  the  contract  for  the  retention  of  the 
balance  of  purchase  money. 

The  suit  asks,  in  effect,  that  the  contract  be  rescinded 
or  canceled  as  to  this  feature,  and  the  plaintiff  excused  from 
performance ;  and  this  can  be  done  only  in  cfiancery.  More- 
over, what  might  be  the  right  or  want  of  right  of  a  party 
under  municipal  contracts  as  to  payment  out  of  a  particular 
fund,  in  cases  of  bonds  and  the  like  (cited  against  the  de- 
murrer), the  allegation  here  relates  to  a  particular  fund 
set  apart  and  held  by  the  defendant  by  virtue  of  a  trust 
created  by  the  parties  under  this  contract;  and  further,, 
that  payments  have  been  made  by  defendant  which  render 
uncertain  the  amount  actually  due  plaintiff,  until  an  ac- 
counting is  had  to  ascertain  and  separate  lawful  from  un- 
lawful payments.  The  injunction  is  asked  to  prevent 
further  threatened  waste  and  misapplication  of  the  fund. 

The  plaintiff,  it  is  true,  alleges  inadequacy  of  his  legal 
remedy,  only  upon  the  ground  that  if  his  right  to  this  fund 
be  not  recognized  in  equity,  he  will  be  remitted  to  a  pro- 
tracted and  expensive  lawsuit  as  upon  a  debt,  and  I  am 
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inclined  to  think  that  this  might  be  sufficient  in  connection 
with  the  allegations  of  the  petition;  but  for  the  additional 
and  stronger  reason,  that  at  this  time  and  without  a  reces- 
sion or  cancellation  of  the  time  limit  of  the  contract,  no 
action  at  law  would  lie,  and  consequently  a  remedy  at  law 
is  not  only  inadequate,  but  non-existent,  I  must  overrule 
the  demurrer. 

Demurrer  overruled. 

W.  W.  Symmes,  for  plaintiff. 
Wm,  R.  Collins,  for  defendant. 


Andrew  R.  James  v.  Isabella  R.  James. 

1.  An  entry  of  "tax  not  tendered"  is  not  a  sufficient  compliance 

by  the  county  auditor  with  the  statute  requiring  him  to  certify 
upon  the  tax  duplicate  the  "reasons  why  the  taxes  could  not 
be  collected."  Until  the  treasurer  has  exhausted  his  duties  of 
collection,  there  can  be  no  showing  of  reasons  for  non-collec- 
tion and  a  tax  deed  given  upon  such  a  showing  is  invalid. 

2.  A  claim  of  support  by  an  aged  mother  against  a  son  can  not 

be  maintained  under  the  statute  in  this  behalf.  The  statute 
is  punitory  in  behalf  of  the  state,  and  can  not  be  invoked 
between  parties  in  a  private  action. 

HoSEA,  J. 

This  cause  was  heard  and  submitted  to  the  court  for 
xlecision  upon  the  pleadings,  oral  testimony  as  to  waste,  an 
agreed  statement  of  facts  as  to  the  other  matters  involved, 
and  upon  oral  arguments  and  briefs  of  counsel. 

Plaintiff,  who  holds  an  estate  in  remainder  in  a  certain 
lot  of  land  and  residence  thereon  in  Walnut  Hills,  charges 
that  defendant,  who  is  in  possession  under  her  life  estate  in 
the  premises,  has  committed  waste  by  failure  to  repair,  to 
the  damage  of  his  estate  in  the  sum  of  $500,  has  failed  to 
pay  taxes  and  assessments  now  charged  against  the  prop- 
erty in  the  sum  of  $331.93,  and  has  suffered  the  property 
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to  be  sold  by  the  county  treasurer  in  consequence  of  said 
non-payment  of  taxes,  wherefore  he  asks  that  the  life  estate 
of  defendant  be  declared  forfeited,  and  for  recovery  of  the 
premises  and  judgment  for  damages  in  the  sum  of  $831.93. 

The  defendant  admits  the  non-payment  of  certain  speci- 
fied taxes  and  that  a  pretended  tax  sale  was  made,  which  she 
alleges  was  void,  and  denies  all  other  allegations. 

By  way  of  counter-claim  she  avers  that  she  has  paid 
$258.49  of  street  and  sewer  assessments  upon  said  property, 
and  $75  still  remains  due  as  the  annual  installments  pay- 
able in  1898  and  1899  and  charged  upon  the  tax  duplicate 
of  1900,  and  prays  dismissal  of  plaintiff's  action  and  a  de- 
cree apportioning  the  amount  of  said  assessments  and  in- 
terest and  for  costs. 

At  this  stage  of  proceedings  Grace  B.  James,  upon  her 
motion,  was  made  a  party  and  files  an  answer  and  cross- 
petition,  and  admits  the  tax  sale  alleging  that  such  sale  was 
made  to  her  for  $208.26,  and  that  the  property  in  question 
was  thereupon  deeded  to  her  by  the  auditor  of  the  county, 
and  that  she  is  entitled  to  possession,  and  she  asks  judg- 
ment for  same  against  her  co-defendant.  The  answer  filed 
by  the  original  defendant  to  this  intervening  cross-petition 
avers  that  Grace  B.  James  is  not  a  proper  party  to  the  ac- 
tion, that  the  alleged  tax  sale  is  void ;  and  asks  for  dismis- 
sal of  the  cross-petition  of  Grace  B.  James. 

Plaintiff's  reply  admits  the  tax  sale  to  Grace  B.  James, 
who  is  plaintiff's  wife;  admits  pa)mient  by  Isabella  R. 
James  of  sewer  and  street  assessments,  amount  unknown; 
and  admits  the  description  in  advertisements  of  treasurer 
and  in  tax  duplicate  to  be  "Isabella  R.  James,  pt.,  lot  28, 
46X  no  feet.  Lane  Seminary";  and  that  the  original  note 
by  auditor  on  duplicate  is  "payment  not  tendered." 

Under  ordinary  circumstances,  Grace  B.  James  would 
have  no  right  in  this  suit,  because  the  real  contest  here  is 
between  the  remainderman  and  the  life  tenant,  by  which 
her  interests  are  not  affected.  But  under  the  peculiar  na- 
ture of  the  proceeding  making  the  validity  of  the  tax  title 
a  vital  question,  it  is  within  the  recognized  rule  for  avoid- 
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ance  of  a  multiplicity  of  suits  to  consider  her  a  party  in 
interest. 

The  conclusions  of  the  court  are  as  follows: 

(i)  As  to  the  tax  title  of  Grace  B.  James,  The  entry 
"payment  not  tendered*'  is  not  a  sufficient  compliance  with 
the  statute  requiring  the  auditor  to  certify  on  the  tax  dupli- 
cate the  "reasons  why  the  taxes  could  not  be  collected." 
This  is  in  fact  no  reason  at  all.  The  statutes  point  out  the 
duties  of  auditor  and  treasurer  in  the  collection  of  taxes, 
and  empower  the  treasurer  to  institute  various  proceedings 
designed  to  facilitate  such  collections.  I  have  fully  dis- 
cussed this  subject  in  State,  ex  rel  Wilson,  v.  John  H. 
Gibson,  decided  in  July,  1903,  and  subsequently  affirmed 
in  general  term,  and  need  not  refer  here  to  these  duties 
further.  Until  the  treasurer  has  exhausted  his  duties  in 
regard  to  collection  there  can  be  no  showing  as  required 
by  the  statute  as  to  why  the  taxes  "could  not  be  collected." 

The  precise  point,  on  the  phraseology  herein  questioned, 
is  decided  by  the  circuit  court  for  this  circuit,  in  18  C.  C, 
134,  Matthews  v.  Lewis,  Auditor. 

That  the  reasons  for  non-collection  must  be  stated,  and 
that  otherwise  the  tax  deed  is  invalid,  is  held  in  35  O.  St, 
209,  Statnbaugh  v.  Carlin. 

It  follows,  consequently,  that  the  tax  deed  in  question 
is  invalid,  and  the  same  result  is  deducible  from  the  uncer- 
tainty of  description  of  the  property  conveyed  by  the  tax 
deed,  under  the  fundamental  rule  that  the  deed  must  de- 
scribe with  certainty  the  land  conveyed  or  contain  within 
itself  the  means  of  certainty  as  to  the  land  conveyed.  13 
O.  D.  (N.  P.),  256,  Boone  v.  Cincinnati;  33  O.  St.,  395, 
Humphries  v.  Huffman  (cit. :  various  earlier  decisions  of 
Supreme  Court).  . 

The  tax  deed  being  invalid  from  inherent  causes,  there 
is  no  forfeiture  of  the  life  estate  of  Isabella  R.  James  under 
Setcion  2852,  R.  S.  (52  O.  St.,  318,  Estabrook  v.  Royon, 
Guardian).  In  view  of  the  above  findings,  it  is  unneces- 
sary to  consider  the  constitutional  questions  presented  and 
argued. 
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(2)  As  to  waste  alleged  against  the  life  tenant.  From  a 
consideration  of  the  testimony  and  a  personal  inspection 
of  the  premises  made  in  company  with  and  at  the  request 
of  both  counsel,  I  find  that  the  allegations  of  the  position 
in  this  behalf  are  not  sustained.  The  premises  are  occupied 
by  the  defendant,  Isabella  R.  James,  as  a  residence  and  is 
in  a  fair  condition  of  repair. 

The  petition,  therefore,  must  stand  dismissed;  and  com- 
ing now  to  consider  the  cross-petition  of  the  defendant,  Isa- 
bella R.  James,  it  appears: 

(i)  That  she  has  paid  various  sums  for  street  and 
sewer  assessments  and  other  sums  still  due;  and  she  asks, 
under  R.  S.,  Section  2268,  to  have  these  various  charges 
apportioned  between  her  and  the  tenant  in  fee.  I  see  no 
reason  why  this  claim  is  not  properly  to  be  dealt  with  in 
this  way  under  present  circumstances,  and  the  rights  of  all 
parties  equitably  adjusted  {Ward  v.  Ward,  G.  C.  C,  454). 
But  in  such  adjustment,  it  may  be  necessary  also  to  consider 
the  rights  of  Grace  B.  James,  who,  being  defeated  upon  her 
tax  title,  nevertheless  has,  by  statute,  a  lien  upon  the  life 
estate  for  (i)  the  taxes,  interest  and  penalties  legally 
due,  with  interest,  and  (2)  amounts  subsequently  paid 
(R.  S.,  Section  2880).  Part  of  the  amount  paid  by  her  is 
for  assessments  to  be  distributed  between  the  life  tenant 
and  the  tenant  in  fee. 

The  matter  of  calculation  and  distribution  of  these 
amounts  can  and  ought  to  be  ascertained  and  agreed  upon 
by  counsel  and  thus  avoid  the  cost  of  a  reference;  and 
opportunity  will  be  given  counsel  to  this  end  by  suspension 
of  the  final  entry. 

(2)  As  to  the  claim  of  defendant  to  support  by  plain- 
tiff, while  there  is  little  doubt  of  the  moral  basis  on  which 
it  rests,  I  am  compelled  to  hold  that  the  legal  basis  is 
wanting.  The  statute  in  this  regard  is  punitory  in  behalf 
of  the  state,  and  can  not  be  made  the  ground  of  a  civil 
action  by  individuals  concerned. 

A  decree  interlocutory  in  its  nature  may  be  drawn, 
finding  the  facts  and  defining  the  rights  of  parties  in  ac- 
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cordance  with  this  opinion,  leaving  the  matter  of  distri- 
bution of  assessment  to  be  provided  for  in  a  final  entry. 

H.  E,  Engelhardt,  for  plaintiff. 
Thornton  M,  Hinkle,  for  defendant. 


Menter  and  Rosenbloom  Co.  V.  George  W.  Gray. 

HOSEA,  J. 

Motions  (i)  to  make  petition  more  definite  and  certain, 
and  (2)  to  strike  out.  ^^    j^  jj  :.^ifciiA_iLb.iil4*ta 

This  is  an  action  upon  a  contract  for  stipulated  sura  as 
liquidated  damages  for  breach.  As  the  action  is  not  for 
a  quantum  meruit,  but  for  an  agreed  sum  in  the  nature  of 
a  penalty,  it  is  a  "special  contract,"  and  must  be  set  forth 
in  terms,  or  so  much  thereof  as  is  involved  in  the  cause  of 
action,  and  is  necessary  to  show  a  complete  legal  contract. 
City  of  Lancaster  v.  Miller,  58  O.  St.,  558  (569). 

The  petition  is  not  aided  by  attaching  a  copy  of  the 
contract  as  an  exhibit.  The  pleading,  as  such,  must  stand 
or  fall  by  its  own  allegations. 

See,  also.  Statute  of  Frauds,  R.  S.,  Section  4199. 

(i)     The  motion  to  make  definite  will  be  granted. 

Being  an  action  upon  a  contract,  it  is  only  necessary  to 
set  forth  the  facts  constituting  the  breach.  All  beyond  this 
is  surplusage  in  pleading. 

(2)  The  motion  to  strike  out  parts  designated,  will  be 
granted. 

Motion  granted. 

Sanford  Brown,  for  plaintiflf. 
Burch  &  Johnson,  for  defendant. 
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Menter  and  Rosenbloom  Co.  v.  George  W.  Gray. 

1.  The  general  knowledge  of  business  or  customers,  such  as  would 

naturally  be  acquired  by  an  employe  (not  involving  special 
information  in  the  nature  of  trade  secrets)  in  the  course  of 
empbyment,  may  be  used  by  him  in  his  own  behalf  after  leav- 
ing the  business. 

2.  A  stipulation  in  a  contract  of  employment  binding  the  employee 

not  to  engage  or  be,  in  any  way,  employed  in  the  same  line  of 
business  for  a  period  of  years  under  a  forfeiture  of  a  sum  of 
money  characterized  as  "liquidated  damages,"  will  be  held 
void  as  in  restraint  of  trade,  where  the  circumstances  show 
it  to  be  unreasonable  and  unjust,  as  where  it  does  not  appeal 
that  any  damage  could  ensue  from  a  breach. 

HOSEA,  J. 

Heard  on  demurrer  to  amended  petition. 

Plaintiff  sues  as  assignee  of  the  firm  of  Menter,  Rosen- 
bloom  &  Company,  to  recover  the  one  thousand  dollars 
($1,000)  specified  as  a  sum  to  be  forfeited  in  and  by  a  writ- 
ten contract  of  employment  of  defendant  by  plaintiflF's  as- 
signors, in  case  he  engaged  in  a  similar  employment  within 
four  years. 

The  contract  in  question,  dated  July  25,  1899,  so  far  as 
material  to  the  present  inquiry,  is  in  substance   as  follows: 

Gray  agrees  to  work  for  said  firm  by  the  week,  work- 
ing days  beginning  at  7 130  a.  m.,  and  ending  at  8 130  p.  m., 
excepting  Saturdays,  on  which  days  service  is  to  end  at 
11:00  p.  M.,  at  a  weekly  wage  of  fifteen  dollars  ($15),  as 
manager  of  the  store  known  as  "People's  Outfitting  Co.," 
subject  to  following  terms,  conditions  and  restrictions. 
Then  follows  a  series  of  eleven  restrictive  conditions  relat- 
ing to  the  method  of  performing  his  duties  and  limiting  the 
power  of  independent  action  and  making  him  personally 
responsible  for  any  deficiency  in  stock.  The  twelfth  clause 
is  as  follows,  in  full: 

"(12)  In  consideration  of  such  emplo3rment  by  the 
week,  and  the  knowledge  thereby  obtained  of  the  business 
of  second  parties,  their  customers  and  trade,  the  said  George 
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W.  Gray  hereby  agrees  and  covenants,  with  said  Menter, 
Rosenbloom  &  Company,  that  he  will  not,  for  the  period  of 
four  years,  enter  into  the  same  line  of  business,  namely,  the 
selling  of  ladies'  and  gentlemen's  wearing  apparel  by  the 
credit  system,  or  conduct  or  manage  such  business  in  the 
city  of  Cincinnati,  either  for  himself  or  any  person  or 
corporation,  and  that  he  will  not,  in  that  time  in  said  city, 
hire  himself  to  another  or  work  or  be  employed  in  such 
line  of  business.  In  case  of  violation  on  the  part  of  the 
first  part,  to  the  foregoing  provision  of  Clause  13  of  this 
contract,  said  first  party  shall  forfeit  to  second  party  the 
sum  of  one  thousand  dollars  ($1,000),  which  sum  is  hereby 
agreed  upon  as  liquidated  damages  therefor,  and  shall  be 
considered  as  such  and  not  a  penalty. 


"It  is  understood  that  first  party  shall  have  no  power  to 
act  for  the  firm  except  as  herein  provided." 

(The  reference  to  Clause  13  is  evidently  a  clerical  error 
and  means  Clause  12.  The  terms  of  the  stipulation  leave 
it  doubtful  whether  the  four  years'  period  runs  from  the 
date  of  the  contract  or  its  breach ;  but  as  plaintiff's  counsel 
assume  the  first  to  be  its  proper  construction,  such  will  be 
assumed  here.) 

The  petition,  as  originally  filed,  stated  as  a  cause  of  ac- 
tion a  breach  of  the  contract  in  that  defendant  had  left 
plaintiff  and  engaged  with  another  in  a  similar  business  of 
selling  wearing  apparel  "on  the  credit  or  contract  plan,"  in 
Cincinnati,  before  the  expiration  of  the  stipulated  period  of 
four  years,  from  July  29,  1899,  whereby  plaintiffs  had  been 
damaged  to  the  extent  of  one  thousand  dollars  ($1,000), 
for  which  sum  they  asked  judgment,  together  with  equit- 
able relief. 

In  consequence  of  an  order  requiring  the  striking  out 
of  evidential  matters,  an  amended  petition  was  filed — ^the 
subject  of  the  present  demurrer — which  amended  petition 
omits  the  allegation  of  damages  and  prays  judgment  direct- 
ly upon  the  contract  for  the  stipulated  sum. 

A  contract  for  a  penalty  has  been  defined  as  an  agreement 
to  pay  a  stipulated  sum  in  case  of  default  to  coerce  per- 
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formance  or  to  secure  payment  of  the  actual  damages,  u. 
S,  V.  Cutajar,  67  Fed,  530. 

By  the  English  statute  the  injured  party  in  an  action  for 
penalty  under  a  contract  is  limited  to  the  collection  of  actu- 
al damages.  This  principle  has  been  largely  adopted  in  this 
country  and  generally  exercised  by  courts  of  common  law, 
and  the  doctrines  of  equity  applied  in  actions  at  law  in  de- 
termining, upon  construction  of  the  contract,  whether  the 
stipulated  sum  is  penalty  or  liquidated  damages.  2  Page 
on  Contracts,  par.  1170;  Hennessy  v.  Metzger,  152  Ills., 

514. 
The  courts  have  generally  shown  a  marked  desire  to  lean 

towards  that  construction  which  excludes  the  idea  of  liqui- 
dated damages  and  permits  the  party  to  recover  only  dam- 
ages actually  sustained.  Badloff  v.  Haase,  196  Ills.,  368; 
Heatwolfe  v.  Gorrell,  55  Kansas,  695. 

The  reason  for  this  is  that  actual  damages  in  the  nature 
of  compensation  for  the  injury  is  the  fundamental  principle 
of  the  law  governing  redress  of  injuries.  Wattis  v.  Car- 
penter, 13  Allen  (Mass.),  19;  Farrar  v.  Beeman,  63  Texas, 
176. 

Unless,  therefore,  there  is  some  special  element  involved 
in  it  upon  which  damages  may  be  predicated,  such  con- 
tracts are  almost  always  construed  as  for  a  penalty.  Knox, 
etc.,  Co,  V.  Grafton  Co.,  16  C.  C,  21. 

In  placing  a  construction  upon  such  a  contract  the  terms 
used  by  the  parties  are  not  conclusive.  The  meaning  and 
legal  effect  are  to  be  made  out  from  the  actual  facts.  Grcks- 
selli  V.  Lowden,  11  O.  S.,  349,  361 ;  /  Sedgwick  on  Dam- 
ages, par.  406. 

The  general  rule,  as  a  guide  for  determination,  given  by 
Sedgwick,  is  as  follows : 

"Whenever  the  damages  were  evidently  the  subject  of 
calculation  and  adjustment  between  the  parties,  and  a  cer- 
tain sum  was  agreed  upon  and  intended  as  a  compensation, 
and  is  in  fact  reasonable,  it  will  be  allowed  by  the  court  as 
liquidated  damages."  i  Sedgwick  on  Damages,  par.  406. 
See,  also,  Keck  v.  Beiber,  146  Penn.,  645;  Wilkinson  v. 
Colley,  164  Penn.  State,  35. 
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Coming  now  to  a  consideration  of  the  contract  stipulation 
in  the  light  of  these  authorities,  we  are  to  regard  the  cir- 
cumstances as  they  existed  when  the  contract  was  made 
and  not  as  they  existed  when  the  alleged  breach  occurred. 
(Gibson  v.  Oliver,  158  Penn.  State,  277.)  And  this  fol- 
lows from  the  fact  that  the  object  of  construction  of  a  con- 
tract is  to  determine  the  intent  of  parties  in  making  it. 

The  contract  here  is  one  of  employment  in  respect  of 
duties,  chiefly  those  of  a  clerk  and  salesman,  and  had  to  do 
with  the  ordinary  incidents  of  trade  in  selling  wearing 
apparel  at  retail.  There  does  not  appear  to  be  anything 
about  the  business  of  a  special  nature  involving  '*trade  se- 
crets"— nothing  but  what  is  and  must  be  common  in  every 
such  business — or  any  business  of  a  kindred  character, 
dealing  in  commodities  of  every-day  use.  The  fact  that 
sales,  or  some  of  them,  were  made  on  credit,  payable  in 
installments,  gives  it  no  special  character.  All  sales  made 
on  credit,  in  every  business,  involve  inquiry  into  the  finan- 
cial responsibility  of  the  purchaser,  and  such  information 
is  usually  acquired  through  channels  open  to  every  one. 

The  general  knowledge  of  business  methods  and  of  cus- 
tomers, to  be  gained  by  an  employe,  such  as  any  clerk 
similarly  employed  would  naturally  acquire  in  the  business, 
he  would  have  a  right  to  use  for  his  own  advantage  in  leav- 
ing it.  Seifried  v.  Maycox,  Index  Apl.  20,  1904 ;  citing  Robb 
V.  Green,  2  Q.  B.  Div.  (1901),  p.  10. 

But,  manifestly,  no  damage  could  flow  from  the  fact,  per 
se,  of  defendant  entering  into  the  employment  of  another 
in  the  business  of  sellirtg  clothing  by  the  "credit  system*'  in 
Ciiicinnati.  The  stipulation  is  against  "entering  into  the 
same  line  of  business,"  in  any  capacity,  even  to  "hiring  him- 
self to  another  to  work  or  be  employed  in  such  line  of  busi- 
ness." This  restriction  would  deny  him  employment,  even  as 
porter  in  a  clothing  store ;  yet  it  is  obvious  that  such  employ- 
rnent  could  not  possibly  work  any  disadvantage  to  plaintiff. 
The  illustration  serves  to  show  that  the  stipulation  in  terms 
is  one  in  restraint  of  trade,  and  is,  moreover,  without  con- 
sideration and  unenforceable ;  for  if  there  had  been  no 
injury  to  be  guarded  against,  there  is  nothing  in  respect  of 
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which  the  plaintiflF  is  entitled  to  protection  or  that  can 
be  the  subject  of  damages  to  be  liquidated. 

Injury  could  only  flow,  not  from  the  mere  entering  into 
other  similar  employment,  but  from  making  an  unfair  use 
therein  of  confidential  information  of  a  special  nature  gained 
while  in  the  employment  of  plaintiff. 

It  is  clear,  therefore,  that  the  stipulation  goes  beyond 
what  is  necessary  for  the  protection  of  plaintiff,  and  is 
therefore  harsh  and  oppressive  upon  the  defendant,  and  is 
in  the  nature  of  coercion  and  not  a  pre-adjustment  of  com- 
pensation for  an  injury;  for  non  constat,  but  defendant 
might  even  conduct  and  manage  a  business  of  his  own 
with  a  different  method  of  business  and  line  of  custom 
without  making  any  unfair  use  of  his  knowledge  or  .caus- 
ing any  injury  to  plaintiff  whatever. 

As  said  by  Judge  Minshall,  in  Luffkin  Rule  Co.  v.  Frin- 
jrelli,  57  O.  St.,  596 : 

"The  presumption  of  illegality  (to  be  overcome  by  the 
party  enforcing  the  contract)  arises  from  the  fact  that  any 
restraint  of  the  kind  tends  to  oppression  by  depriving  the 
individual  of  the  right  to  engage  in  a  pursuit  or  trade  with 
which  he  is  generally  most  familiar,  and  consequently 
the  community,  of  the  services  of  a  skillful  laborer.  *  *  * 
These  considerations  and  others  of  a  like  character  con- 
stitute, in  great  measure,  that  sound  public  policy  which  looks 
with  distrust  upon  all  agreements  in  restraint  of  trade. 
*  *  *  Therefore,  contracts  whereby  men  are  purchased  out 
of  their  business  and  restrained  from  carrying  it  on  any- 
where else^  should  receive  no  aid  from  the  courts." 

If  the  contract  is  to  be  taken  literally,  as  its  terms  import, 
it  must  be  held  void  for  want  of  consideration  and  as 
against  public  policy.  But  it  may  be  claimed  to  mean  and 
be,  in  effect,  a  stipulation  against  using  the  special  knowl- 
edge gained  in  plaintiff's  employ  in  the  business  of  another 
or  in  any  way  unfair  competition.  This  derives  some  sup- 
port from  the  language  of  the  stipulation — "in  considera- 
tion of  the  knowledge  thereby  gained  of  the  business  of  the 
second  parties,  their  customers,  and  trade."  Even  on  this 
basis,  the  "forfeit,"  as  a  stipulated  amount,  would  be  un- 
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reasonable,  for  the  reason,  aniong  others,  that  it  makes  no 
distinction  between  an  injury  that  might  result  from  unfair 
and  injurious  conduct  extended  through  a  period  a  little 
short  of  four  years,  or  continuing  for  but  one  day.  (See 
in  this  connection,  and  also  apropos  of  the  word  "forfeit," 
Heatwole  v.  Corvell,  35  Kansas,  695.)  In  this  aspect  of 
the  case  also,  the  amount  stipulated  must  be  regarded  as  a 
penalty  and  not  as  liquidated  damages.  It  follows  that  the 
present  petition,  being  for  the  recovery  of  the  forfeit  per  se, 
is  demurrable. 

If  amended  to  claim  only  actual  damages  suffered — ^as  in 
the  original  petition — setting  forth  the  contract  upon  the 
meaning  indicated,  it  may  be  that  plaintiff  can  show  his 
right  to  the  opportunity  of  proof  before  a  jury. 

Demurrer  sustained,  with  ten  days  leave  to  amend. 

Sanford  Browfi,  for  plaintiff. 
Burch  &  Johnson,  for  defendant. 


The  German  National  Bank  of  Wausau,  Wisconsin  v. 

John  B.  Martin  et  al. 

1.  Interpleader  is  allowed  for  the  protection  of  one  who  makes  no 

claim  to  the  subject  of  the  action.  Any  other  action  in  the 
nature  of  a  claim  is  inconsistent  therewith  and  the  pleader  must 
elect  between  them. 

2.  Where  the  indebtedness  is  a  note  payable  to  payee  or  order,  it 

accrues  to  the  holder  by  indorsement  for  value,  at  maturity,  and 
creditors  who  serve  notices  of  garnishment  upon  the  payee  sub- 
sequently to  such  transfer  have  no  interest  in  the  note. 

3.  Where  these  facts  appear  on  the  face  of  the  petition  and  no  de- 

fense other  than  relates  to  the  interpleading  parties,  is  made  by 
the  payee,  the  interpleading  cross-petitions  may  be  stricken  from 
the  files  and  judgment  rendered  on  the  pleadings. 

HoSEA,  J. 

Motion  for  judgment  on  the  pleadings. 


BANK  V.   MARTIN.  loi 

Plaintiff  sues  as  owner  of  a  promissory  note  executed 
by  the  defendant,  Martin,  on  October  i,  1903,  payable  three 
months  after  date,  for  $1,475,  with  interest,  to  Edward  Bo- 
gen,  and  endorsed  for  transfer  by  Bogen  on  October  2. 
Martin  answers,  admitting  the  execution  of  the  note  to 
Bogen,  presentation  at  maturity  for  payment,  his  refusal  to 
pay  the  same;  and  that,  as  to  all  other  facts  set  forth  in 
plaintiff's  petition,  he  "neither  admits  nor  denies."  Martin 
then,  by  way  of  so-called  cross-petition,  sets  forth  that  at 
various  dates  he  was  served  with  notices  in  garnishment 
in  suits  brought  by  various  parties  against  Bogen,  and  asks 
that  these  parties  be  made  parties  hereto  and  compelled  to 
set  up  their  claims,  and  that  his  own  interest  may  be  pro- 
tected. 

Plaintiff  moves  for  judgment  on  the  pleeadings. 

The  so-called  cross-petition  attempting  to  bring  in  other 
parties,  is  neither  drawn  nor  filed  in  accordance  with  the  pro- 
visions of  the  practice  code,  Section  5016,  which  provides 
for  an  affidavit  before  answer.  It  neither  disaffirms  collu- 
sion with  the  third  parties  alleged  to  be  claimants  nor 
offers  to  place  the  fund  in  control  of  the  court. 

The  argument  by  which  it  is  attempted  to  support  the 
cross-petition  upon  the  continued  existence  of  the  old  equity 
form  of  interpleader,  seems  to  be  based  on  a  misunderstand- 
ing. The  code  provision  is  controlling  in  the  specific  cases 
to  which  it  relates.  As  said  in  Bank  of  Cadiz  v.  Beebe,  62 
O.  S.,  45,  it  was  "intended  as  auxiliary  to  chancery  prac- 
tice theretofore  understood  and  as  directing  the  practice 
in  the  particular  classes  of  cases  named,"  and  covers  cases 
such  as  the  one  at  bar. 

But  there  are  other  serious  objections.  While  the  an- 
swer, for  reasons  to  which  I  shall  presently  advert,  does 
not  in  strictness  tender  an  issue,  yet  it  attempts  in  a  modified 
sense  to  do  so ;  for  the  defendant  seeks  to  retain  possession 
of  the  money,  and  have  his  interests  protected — whatever 
that  may  mean — until  the  plaintiff  litigates  with  the  third 
parties;  and  it  is  questionable  whether  this  course  is  not  a 
waiver  of  the  right  of  an  interpleader. 
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An  interpleader  is  permitted  for  the  protection  of  one 
who  makes  no  claim  to  the  subject  of  the  action,  and  sub- 
mits it  to  the  court,  or  avers  his  willingness  to  do  so  and 
also  avers  that  it  is  without  collusion  with  himself  and  the 
party  claiming.  It  is  obvious,  therefore,  that  any  other 
action  in  the  nature  of  a  claim,  is  inconsistent;  he  must 
elect  between  them,  and  the  answer  is  an  election.  Johnson 
V.  Oliver  et  al,  51  O.  S.,  20.     i 

The  cross-petition,  moreover,  in  this  case,  is  open  to 
obvious  criticism  on  the  merits.  The  coincidence  in  the 
dates  of  the  suits  mentioned,  with  the  mattirity  of  the  note 
sued  upon,  and  the  fact  that  the  garnishment  notices  were 
in  most  cases  served  after  the  maturity  of,  and  refusal  to 
pay,  the  note,  are  at  least  suggestive.  Moreover,  the  de- 
fendant appears  to  have  answered  the  garnishee  notices  in 
those  suits  admitting  his  indebtedness  to  Bogen,  whereas 
his  indebtedness  was  upon  commercial  paper  to  Bogen  or 
order.  Therefore  he  could  not  know  to  whom  he  might 
be  indebted  at  the  maturity  of  the  said  notes,  and  it  now 
appears  that  the  note  was  in  fact  transferred  by  endorse- 
ment the  day  after  its  date.  It  is  manifest,  therefore,  on  the 
face  of  the  cross-petition,  that  the  parties  named  have  no 
interest  whatever  in  the  note  sued  upon.  Kinsley  v.  Evans, 
34  O.  S.,  158. 

Under  the  circumstances,  and  for  the  reasons  given,  the 
plaintiff  will  have  leave  to  amend  his  motion  forthwith  by 
interlineation  to  include  the  striking  out  of  the  entire  cross- 
petition. 

Coming  now  to  consider  the  answer  upon  the  motion  for 
judgment,  Section  5320  of  the  practice  code  authorizes 
judgment  upon  the  pleadings  wherever  the  cause  of  action 
is  not  put  in  issue  by  the  answer  filed.  By  Section  5081 
every  material  allegation  of  the  cross-petition  not  contro- 
verted by  the  answer  shall,  for  the  purposes  of  the  action, 
be  taken  as  true.  The  answer  here  makes  no  issue  of  the 
liability  of  the  defendant  on  the  note. 

The  motion  of  the  plaintiff  as  amended  is  granted.  The 
cross-petition  will  be  stricken  from  the  files;  and,  upon  fil- 
ing the  note,  judgment  will  be  entered  against  the  defend- 
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ant  for  the  amount  of  the  note,  with  interest    as  prayed 
for. 

Stephens,  Lincoln  &  Stephens,  for  plaintiff. 


The  Cincinnati  Beveling  and  Silvering  Co.  v. 

Michael  Precht  et  al. 

Proceeding  in  Contempt. 

Charges  in  contempt  were  filed  in  this  cause  on  May  I, 
1903,  against  William  Cooper,  F.  JV.  Schwegman,  George 
Slayline,  Charles  Faber,  Jos.  Somhorst,  D,  Harrigan,  Gus. 
Rolfus,  John  Schumacher,  John  Houser  and  Ben.  Schmii- 
get,  alleging  disobedience,  resistance  and  violation  of  a 
restraining  order  issued  by  Judge  Rufus  B.  Smith  of  this 
court  in  this  cause  on  March  23,  1903,  duly  served  on  each 
and  every  one  of  the  defendants. 

The  restraining  order  prohibited  these  defendants  and 
others,  among  other  things: 

(i)  From  interfering  with  any  person  in  the  employ 
of  plaintiff  or  who  may  desire  to  enter  or  to  remain  in  the 
employ  of  plaintiff,  by  way  of  threats,  persuasions  accom- 
panied by  threats,  violence,  insults,  menaces,  intimidations, 
or  any  other  means  calculated  or  intended  to  cause  such 
persons  to  quit  such  employment  against  their  free  will, 
or  to  prevent  such  persons  from  entering  into  or  continuing 
in  the  employment  of  the  plaintiff  against  their  free  will. 

(2)  From  congregating  or  loitering  about  or  in  the 
neighborhood  of  plaintiff's  factory,  with  the  intent  to  com- 
pel the  employes  of  the  plaintiff  against  their  own  free 
will  to  cease  work  for  plaintiff,  or  to  compel  those  who' are 
seeking  employment  to  desist  from  the  same. 

(3)  From  interfering  with  the  free  access  of  plaintiff's 
premises,  and  with  their  free  return  to  their  homes,  boarding 
or  other  places  to  which  they  may  desire  to  go. 
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(4)  From  visiting  the  employes  of  the  plaintiff  at  their 
homes  against  their  will,  and  with  the  intent  of  their  using 
insulting,  menacing  and  violent  language  for  the  purpose 
of  intimidating  and  threatening  said  employes. 

(5)  From  assaulting  any  of  the  employes  of  this  plain- 
tiff, or  those  about  to  enter  its  employ,  with  the  intent  of 
preventing  said  persons  from  entering  the  emplo3rment  of 
the  plaintiff  and  causing  them  to  leave  said  employment. 

With  the  charges  were  filed  specifications  setting  forth  va- 
rious specific  arts,  with  proper  detail  of  time  and  circum- 
stances. 

The  investigation  of  the  charges  was  at  a  formal  hear- 
ing and  examination  and  cross-examination  of  witnesses 
in  open  court,  both  sides  being  represented  by  able  counsel, 
and  was  fully  argued  at  the  conclusion  of  the  testimony — 
these  proceedings  occupying  two  full  days. 

HOSEA,  J. 

I  do  not  deem  it  necessary,  at  this  time,  to  recite  the 
testimony  in  any  detail,  as  the  same  was  taken  stenograph- 
ically,  for  any  further  use  required. 

On  the  part  of  the  plaintiff,  the  presentation  of  facts, 
corroborated  in  numerous  instances  by  various  witnesses, 
fully  sustained,  to  all  intents,  the  specifications  of  the 
charges,  and  by  consequence  the  charges  themselves.  On 
the  side  of  the  defense,  the  testimony  was  mainly  confined 
to  individual  denials  of  participation  in  assaults  and  other 
more  serious  acts  set  forth  in  the  specifications,  whilst  many 
material  points  were  either  not  denied  or  were  specifically 
admitted. 

Neither  does  the  case  require  a  discussion  of  the  legal 
rights  and  relations  of  employer  and  employed,  as  deduced 
from  the  authority  of  adjudicated  cases,  inasmuch  as  the 
sole  question  here  presented  is  one  of  fact  as  to  whether 
the  order  of  the  court  had  been  violated. 

The  evidence  establishes  the  fact  that  a  "strike"  is  in  prog- 
ress at  the  factory  of  plaintiff,  under  the  auspices  of  the 
Amalgamated  Glass  Workers'  International  Association  of 
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America,  Local  No.  5,  of  which  most  or  all  of  the  defend- 
ants are  members;  that  in  aid  of  said  strike,  said  organi- 
zation has  maintained,  and  is  still  maintaining,  a  so-called 
system  of  "picketing''  in  connection  with  plaintiff's  factory 
on  Oliver  street,  between  Central  avenue  and  John,  in  this 
city,  with  the  avowed  object  and  purpose  of  seducing  away 
the  employes  of  plaintiff  ostensibly  by  persuasion  and  argu- 
ment, but  really, as  judged  by  its  character  and  results,  for  the 
purpose  of  producing  a  coercive  pressure  by  intimidation 
of  character  clearly  unlawful  and  prohibited  by  the  terms 
of  the  injunction  order. 

It  is  shown  that  the  so-called  "pickets"  are  stationed  in 
groups  at  both  the  near  street  comers,  in  numbers  varying 
from  three  or  four  to  eight  or  ten,  directly  in  the  path  of 
the  factory  operatives  going  to  and  from  their  work  to 
their  homes,  at  the  morning  and  evening  hours,  and  that 
they  also  congregate  near  the  factory  at  the  noon  hour. 
Others  in  sympathy  with,  but  apparently  not  directly  con- 
nected with  the  defendants,  are  nevertheless  permitted  to 
loiter  with  them,  and  contribute,  at  least  by  the  addition  of 
numbers,  to  the  general  intimidating  effect  of  the  system 
of  picketing,  as  carried  on. 

But  this  general  condition  of  intimidation  has  further 
and  more  serious  elements.  One  case  is  shown  where  a 
group  of  men,  five  or  more  in  number  (including  at  least 
one  of  the  defendants),  passed  by  the  factory  at  the  noon 
hour,  when  the  operatives  were  at  the  windows,  and  hurled 
the  epithet  of  "scabs"  at  them  across  the  street.  Another 
in  which  the  same  offensive  epithet  was  applied  to  the  wife 
of  one  of  the  operatives  in  the  dooryard  of  her  home  near 
by.  Still  another  case  of  the  same  character  is  shown  in 
evidence,  with  the  additional  annoyance  of  congregating 
and  loitering  about  the  house  of  a  young  operative  with 
offensive  and  insulting  conduct  to  the  boy's  mother  at  her 
home. 

But  still  other  and  more  serious  elements  of  the  strike 
situation  are  shown;  namely,  direct  and  brutal  assaults  on 
operatives,  which,  by  whomever  committed — ^whether  by 
any  of  the  defendants  in  person  or  not — were  manifestly 
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committed  by  those  in  sympathy  with  the  general  purposes 
of  the  defendants,  and  in  promotion  of  the  strike. 

Three  of  such  assaults  upon  the  operatives  of  plaintiff 
are  clearly  proven,  one  of  which  was  so  severe  and  dan- 
gerous as  to  confine  the  sufferer  to  his  bed  in  care  of  a 
physician  for  several  days,  and  bore  cogent  evidence  of  an 
attempt  upon  life  by  the  use  of  a  deadly  weapon — ^which 
happily  failed  of  effect.  The  man  who  was  the  object  of 
this  murderous  assault  testifies  to  previous  persistent  at- 
tempts of  the  defendants  to  seduce  him  away  from  his  em- 
ployment, and  to  threats  against  his  life  in  case  of  refusal. 

While  direct  testimony  as  to  the  identity  of  the  assailants 
in  these  cases  is  lacking,  yet  the  acts  and  declarations  of 
various  defendants,  both  before  and  subsequently,  suggest 
such  guilty  knowledge  if  not  actual  connivance,  as  to  make 
the  defendants,  for  practical  purposes,  accessories;  and  it 
is  candidly  admitted  by  the  defendants  that  although  the 
fact  of  these  assaults  was  known  to  members  and  officers  of 
the  union,  yet  no  steps  of  any  kind  were  taken  or  even  sug- 
gested, looking  to  any  preventive  action,  even  to  the  extent 
of  discountenancing  such  acts  in  connection  with  strike  op- 
erations. The  statements  of  witnesses  who  were  officers 
of  the  union  were  to  the  effect  that  it  was  none  of  their 
business,  and  did  not  interest  them. 

Nevertheless,  the  testimony,  as  a  whole,  shows  such  concert 
of  action  and  such  unlawful  purpose  on  the  part  of  the 
defendants,  as  establishes  the  fact  of  unlawful  conspiracy 
between  the  defendants  and  those  associated  with  them; 
and  it  is  elemental  law  that  in  such  conspiracy,  the  acts 
and  doings  of  one  in  furtherance  of  the  unlawful  purpose 
are  the  acts  and  doings  of  each  and  every  other. 

Whatever  defendants  in  such  cases  may  claim  as  the 
intention,  the  actual  intention — concert  of  action  being 
shown — must  be  judged  by  the  character  and  results  of  the 
action  itself;  for  it  is  also  an  elemental  principle  of  law 
that  a  man's  intentions  are  to  be  judged  by  his  acts,  and 
he  is  held,  and -properly  held,  responsible  for  the  natural 
and  inevitable  consequences  of  his  voluntary  acts  in  virtue 
of  an  intention  which  the  law  conclusively  presumes. 
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Viewing  the  status  of  affairs  as  shown  by  the  testimony, 
in  its  general  aspect,  the  defendants  have  maintained  and 
are  maintaining  a  condition  which  it  was  and  is  the  mani- 
fest purpose  of  the  injunction  order  to  prevent;  namely,  a 
condition  of  active  and  offensive  intimidation  directed 
against  the  plaintiffs  and  their  employes  to  compel  acquies- 
cence in  their  demands  by  seducing  and  driving  away  em- 
ployes, and  thus  cripple  the  business  of  plaintiff,  as  a  means 
to  their  desired  end.  The  continuation  of  these  conditions 
must  produce  serious  injury  to  plaintiff,  but  is  also  a  seri- 
ous injury  to  the  community  at  large. 

The  Bill  of  Rights  of  the  Constitution  of  Ohio  guarantees 
to  every  citizen  as  an  inalienable  right,  among  others,  that 
of  acquiring,  possessing  and  protecting  property,  and  of 
seeking  and  obtaining  happiness  and  safety ;  and  it  is  there- 
in further  provided  that  the  courts  shall  be  open  to  every 
one  for  the  exercise  of  his  remedy  by  due  course  of  law  for 
an  injury  done  him  in  his  land,  goods,  person,  etc.  No 
one  need  be  told  that  the  right  to  carry  on  a  legitimate 
business  freely,  without  molestation  or  hindrance,  is  not 
only  the  right  and  privilege  of  the  citizen  under  the  funda- 
mental guarantees  of  the  Constitution,  but  is  essential  to 
the  well-being  of  every  civilized  community,  and  that  it  is 
the  duty  of  courts  to  afford  every  reasonable  protection  to 
the  exercise  of  such  right. 

The  right  of  the  laboring  man,  whose  business  capital  is 
his  skill  or  industry,  is  to  be  upheld  and  protected  equally 
with  the  right  of  an  employer  of  labor  to  carry  on  manu- 
facture involving  such  employment,  and  the  fact  that  the 
rights  of  these  two  are  reciprocal,  in  no  wise  lessens  the  ob- 
ligations of  the  courts  to  see  that  these  rights  are  properly 
protected. 

In  the  present  case,  this  court,  in  the  plain  interest  of 
justice  and  for  the  purpose  of  affording  protection  against 
unwarrantable  molestation  of  the  plaintiffs  in  the  conduct 
of  their  business  as  manufacturers,  issued  the  restraining 
order  against  the  defendants  and  those  co-operating  with 
them ;  and  there  can  be  no  question  upon  the  evidence  here, 
that  it  has  been  openly  and  persistently  violated. 
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It  is  therefore  the  duty  of  the  court  to  take  action  as 
the  law  provides,  and  according  to  its  sworn  duty. 

Section  5640  of  the  Revised  Statutes  defines  certain  acts 
as  contempts  of  court,  among  which  are : 

**Disobedience  of  or  resistance  to  a  lawful  writ,  process, 
order,  rule,  judgment  or  command  of  a  court  or  ofticer/' 

The  sections  immediately  following  relate  to  the  method 
of  bringing  acts  of  contempt  to  the  attention  of  the  court, 
and  of  investigating  same,  and  Section  5645  authorizes 
the  limit  of  punishment  in  the  event  of  the  accused  being 
found  guilty.  The  punishment  may  be  a  fine  or  imprison- 
ment, or  both.  It  is  the  duty  of  the  court,  therefore,  to 
announce  its  conclusions  and  take  action  in  accordance 
therewith. 

The  parties  charged  will  stand  forth  as  their  names  are 
called : 

F.  W.  Schwegman,  John  Schumacher,  Charles  Faber, 
Joseph  Somhorst,  John  Houser,  Ben.  Schmitger,  Geo.  Slay- 
line,  D.  Harrigan,  Gus.  Rolfus  and  Wm.  Cooper. 

You  and  each  of  you  are  charged  with  violating  the  re- 
straining order  heretofore  issued  by  a  judge  of  this  court, 
and  duly  served  upon  you.  The  charge  has  been  duly  in- 
vestigated in  the  mode  required  by  law ;  you  have  been  pres- 
ent throughout  and  met  and  heard  the  witnesses  against 
you  face  to  face,  and  have  had  the  opportunity  to  testify  and 
present  witnesses  in  your  own  behalf,  and  have  been  repre- 
sented throughout  by  able  counsel  who  has  zealously 
guarded  your  every  right  and  presented  your  defense  in 
full  argument  before  me. 

Having  carefully  weighed  and  considered  all  the  testi- 
mony and  the  arguments  thereon,  I  am  satisfied  beyond 
question  or  doubt  upon  the  evidence  that  you  and  each  of 
you  are  guilty  of  the  contempt  charged,  and  I  so  adjudge. 

But,  while  all  are  guilty  of  violating  the  order  of  the 
court,  the  action  of  some  is  more  reprehensible  than  that 
of  others.  Thus:  Harrigan,  Slayline,  Somhorst,  Faber 
and  Schumacher  appear  to  have  been  pickets,  merely,  carry- 
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ing  out  with  varying  degrees  of  pernicious  activity  the  in- 
structions of  their  union  and  its  officers — ^as  private  sol- 
diers carry  out  the  orders  of  their  superiors. 

Schwegman  and  Cooper,  however,  were  the  treasurer 
and  vice-president,  respectively,  of  the  union,  and  Schweg- 
man seems  to  have  been  the  active  field  officer,  directing 
the  action  of  others  to  a  great  extent.  Cooper  is  shown  to 
have  actively  entered  the  premises  of  young  Frank  Hay 
and  took  him  out  forcibly  to  compel  him  to  quit  the  service 
of  plaintiff.  Both  these  officers  stood  by  and  permitted  the 
union  to  give  money  to  Rolfus,  who,  there  is  reason  to  be- 
lieve, was  a  participant  in  one  or  more  of  the  assaults,  in 
order  that  he  might  leave  the  city  after  the  service  of  the 
summons  in  contempt,  and  thus  prevent  his  attendance  in 
response  to  said  summons.  He  was  not  a  member  of  their 
union,  therefore,  they  have  not  even  this  excuse  to  offer. 

Schmitger,  who  seems  to  be  known  as  "J^ck  the  Fighter," 
was  guilty  of  a  most  flagrant  offense  at  the  door  of  the 
courtroom  during  the  investigation,  by  insulting  two  of  the 
witnesses,  wives  of  two  of  the  non-union  operatives,  with 
the  manifest  purpose  of  intimidation— an  offense  that  might 
fully  justify  the  application  of  a  still  more  stringent  statute 
without  limitation  as  to  the  degree  of  punishment.  Such 
actions  bring  disgrace  upon  the  cause  of  labor  and  merit 
the  condemnation  of  all  good  citizens.  Before  imposing 
punishment  I  will  give  an  opportunity  to  each  of  you  to 
say,  if  anything  you  have  to  say,  why  the  punishment  to 
be  imposed  should  not  be  substantial  and  severe. 

[No  response.] 

By  the  Court:    (The  parties  having  declined  response.) 

It  is  ordered  and  adjudged  that  (i)  D.  Harrigan,  (2) 
George  Slayline,  (3)  John  Houser,  (4)  Joseph  Somhorst, 
(5)  Charles  Faber,  (6)  John  Schumacher,  having  been 
adjudged  guilty  of  disobedience  of  a  lawful  order  of  this 
court,  to-wit,  a  restraining  order  issued  in  this  cause  on 
March  23,  1903,  which  said  disobedience  was  and  is  a  con- 
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tempt  of  court  under  the  statutes  of  Ohio,  be  and  each  of 
them  is  fined  in  the  sum  of  ten  dollars  ($io). 

That  William  Cooper,  F.  W.  Schwegman  and  Ben. 
Schmitger,  being  adjudged  guilty  as  aforesaid,  be  and  each 
of  them  is  fined  in  the  sum  of  twenty-five  dollars  ($25) 
and  shall  be  imprisoned  in  the  county  jail  for  a  period  of 
five  days. 

That  an  attachment  issue  for  Gus.  Rolfus,  arid  when 
brought  in,  that  he  be  remanded  to  the  custody  of  the  sher- 
iff, pending  the  further  order  of  the  court  in  the  premises. 

The  restraining  order  of  March  23 — it  may  be  well  to 
state — is  still  in  force;  and  while  the  others  shown  by  the 
evidence  to  have  taken  part  in  its  violation,  can  not  be 
dealt  with  at  this  time,  because  no  charges  have  as  yet 
been  filed,  they  and  all  others  are  to  take  notice  that  any 
further  violation  will  be  more  severly  dealt  with. 

(Upon  application  of  counsel  for  defendants,  concurred 
in  by  counsel  for  plaintiflf,  and  promise  on  the  part  of  de- 
fendants to  refrain  from  any  further  violations  of  the  order, 
the  execution  of  the  sentences  was  suspended  until  the 
further  order  of  the  court.) 

Frank  F.  Dinsmore,  for  plaintiff. 
Aug.  Bruck,  for  defendants. 


Joseph  S.  Thoma  v.  The  City  of  Cincinnati. 

1.  In  a  suit  against  a  municipaltty  for  maintaining  a  nuisance,  re- 

covery of  damages  is  subject  to  the  rule  that  the  plaintiff  is 
required  to  use  ordinary  care  to  avoid  or  mitigfate  the  injury; 
and  if,  by  plaintiff's  fault  the  extent  to  which  his  negligence 
contributes  can  not  be  distinguished,  the  ordinary  rule  of  con- 
tributory negligence  applies  to  defeat  recovery. 

2.  Where  it  is  apparent  that  a  new  trial  upon  an  adverse  verdict 

would  mean  only  an  opportunity  to  secure  nominal  damages,  a 
new  trial  will  not  be  granted. 

HOSEA,  J. 


THOMA  V.  CINCINNATI.  iii 

Heard  on  motion  for  a  new  trial. 

The  argument  in  favor  of  the  motion  for  a  new  trial 
seems  to  ignore  the  status  of  the  case  as  it  finally  reached 
the  jury.  The  original  pleadings  presented  a  case  of  dam- 
ages for  deprivation  of  a  property  right  namely,  plaintiff's 
right  of  drainage  into  Lick  Run.  As  the  testimony  pro- 
gressed, it  clearly  appeared  that  this  could  not  be  maintained 
upon  the  facts  charged,  namely,  the  building  of  a  sewer  in 
the  bed  of  Lick  Run.  The  trial  was  allowed  to  proceed, 
however,  upon  an  amendment  to  the  petition  converting 
the  issue  into  one  for  the  maintenance  by  the  city  of  a 
continuing  nuisance  in  a  public  highway  for  a  period  with- 
in statutory  limitation — it  being  conceded  by  counsel  for 
plaintiff  that  there  could  be  no  recovery  beyond  four  years 
prior  to  bringing  the  suit. 

Upon  this  issue  the  citations  of  authority  presented  by 
counsel  to  support  the  motion  do  not  seem  to  me  altogether 
applicable.  It  is  true  that  the  general  principles  of  servient 
easements  were  explained  to  the  jury  {Blue  v.  Wentz,  54  O. 
St.,  254-5),  and  perhaps  at  greater  length  than  was  neces- 
sary for  the  purposes  of  the  case  upon  the  final  and  real 
issues;  but  any  error  in  this  regard  was  rather  favorable 
than  prejudicial  to  plaintiff. 

The  issue  being  for  the  negligent  maintenance  of  a  nui- 
sance by  the  city,  the  question  of  fact  was  for  the  jury  to 
find  whether  the  injury  complained  of  was  caused  by  the 
act  of  private  owners  on  their  own  lands  or  by  the  city  on 
the  public  way.  But  even  if  the  cause  of  the  injury  was 
attributable  to  the  city,  recovery  of  damages  is  nevertheless 
subject  to  the  rule  that  the  plaintiff  is  required  to  use 
ordinary  care  to  avoid  or  mitigate  them.  Sh.  &  Redfield  on 
Negligence,  Section  741 ;  Baldwin  v.  Tel  Co,,  45  N.  Y.,  744 ; 
Damon  v.  Lyons  City,  44  Iowa,  281 ;  Ellis  v.  Iowa  City,  29 
Iowa,  230. 

In  the  present  case,  the  plaintiff's  claim  was  handicapped 
by  his  four  years'  knowledge  of  the  conditions  claimed  to 
be  injurious  before  his  right  of  present  recovery  could  be- 
gin, and  by  the  further  year's  delay  in  bringing  his  action, 
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with  no  explanation  of  it  and  no  effort  made  apparently  to 
prevent  the  recurring  injury.  Again  there  was  testimony 
tending  strongly  to  show  that  the  injurious  conditions  com- 
plained of  were  in  part  due  to  subterranean  seepage  which 
had  been  formerly  carried  off  by  a  subterranean  drain  be- 
neath tBe  road  and  through  private  grounds  into  Lick  Run, 
which  drain  plaintiff  had  allowed  to  be  cut  off  and  disused. 

Still,  again,  the  testimony  as  to  back-water  running  into 
the  cellar  from  the  street  showed  that  it  came  through  an 
opening  in  the  pavement  and  flush  therewith;  and  that 
while  upon  occasion  of  rainstorms  water  overflowed  the 
pavement  and  found  its  way  to  the  cellar,  it  was  by  no 
means  clearly  shown  that  this  was  the  case  in  ordinary — 
as  distinguished  from  extraordindLvy — rainstorms,  nor  was 
it  shown  that  the  continuance  of  water  in  the  cellar  between 
storms  was  due  exclusively  to  this  cause.  In  fact,  there 
was  some  testimony  indicating  that  even  before  the  creation 
of  the  injurious  conditions  claimed,  the  subterranean  drain 
played  an  important  part  in  keeping  the  cellar  dry.  More- 
over, there  was  no  testimony  whatever  indicating  that  the 
cellar-opening  through  the  pavement  was  necessary  in  that 
place  and  could  not  have  been  changed  at  slight  expense 
to  the  side  yard  of  the  house  where  the  ground  was  higher, 
or  placed  within  the  house  itself. 

In  fact,  taking  the  case  by  its  four  comers  as  presented  to 
the  jury,  it  seemed  to  me  to  fairly  come  within  a  further 
rule  of  law,  namely,  that  if,  by  plaintiff's  fault,  the  extent 
to  which  his  own  negligence  contributed  to  the  injury  can 
not  be  distinguished,  then  the  ordinary  rule  of  contribu- 
tory negligence  applies  to  defeat  recovery.  Sh.  and  Red- 
field  on  Negligence,  par.  741 ;  Potter  v.  Warner,  91  Penn. 
St.,  362 ;  Hibbard  v.  Thomson,  109  Mass.,  286.  ' 

Upon  the  motion  for  a  new  trial,  therefore,  even  if  the 
jury  had  been  charged  as  counsel  claim  it  should  have  been, 
namely,  to  permit  plaintiff  to  recover  as  for  deprivation 
of  a  property  right,  and  allow  the  testimony  as  to  plaintiflPb 
contributory  negligence  to  be  considered  only  in  mitigation 
of  damages,  it  seems  to  me  clearly  evident  in  consideration 
of  their  actual  finding,  that  the  jury  would  have  found 
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nominal  damages  only.  Taking  the  testimony  all  together, 
it  can  not  be  said  that  the  verdict  "can  not  be  right"  (3 
Graham  and  Waterman  on  New  Trials,  1239).  Indeed,  the 
conceded  fact  that  there  was  formerly  an  underground 
drain  to  the  cellar  which — as  one  or  more  witnesses  stated — 
kept  it  dry,  together  with  testimony  that  water  has  prac- 
tically stood  in  the  cellar  continuously  ever  since,  very 
strongly  suggests  that  the  principal  cause  of  the  difficulty 
lay  outside  of  the  present  case.  In  fact,  the  proof  of  the 
continuity  of  the  condition  here  shown  where  the  assumed 
cause  is  intermittent  and  operative  only  at  comparative 
long  intervals,  must  have  had  a  forceful  bearing  on  the 
verdict. 

Under  all  these  circumstances,  I  do  not  think  the  oppor- 
tunity to  secure  nominal  damages  would  be  a  sufficient 
ground  for  a  new  trial,  even  if  the  errors  claimed  existed. 
Hyatt  V.  Wood,  3  Johns,  239 ;  Allen  v.  Sawyer,  2  Pa.,  325 ; 
Sampson  v.  Appleyard,  3  Wilson,  272 ;  Alsop  v.  Day,  4  Day, 
42;  Brazier  v.  Clapp,  5  Mass.,  i. 

Motion  overruled. 

Morrill  &  Jordan,  for  plaintiff. 

Jesse  Lowman,  City  Solicitor,  and  Geo.  H.  Kattenhorn, 
Assistant  City  Solicitor,  for  defendant. 
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Wm.  H.  Donaldson  v.  The  Sutherland  Manufactur- 
ing Co. 

•  I.  Where  a  contract  technically  entire  but  contemplating  delivery  of 
a  number  of  distinct  things  not  physically  connected  nor  de- 
pendent on  each  other,  is  partially  performed  and  complete 
performance  is  rendered  impossible  through  no  fault  of  the 
contractor,  the  latter  may  recover  pro  tanto.  The  right  of 
recovery  in  such  cases  depends  upon  the  subject-matter  and  not 
upon  the  entire  or  severable  nature  of  the  contract  as  such. 

2.  The  doctrine  of  incomplete  performance  as  a  defense  applies  only 

to  rtitire  contracts  in  the  sense  of  the  entirety  of  the  thing  con- 
tracted for  and  does  not  apply  where  the  breach  goes  only  to 
one  or  more  of  severable  provisions  having  independent  benefits. 

3.  Where  both  parties  contract  with  reference  to  the  continued  ex- 

istence of  the  thing  with  reference  to  which  the  contract  is  to 
be  performed,  the  subsequent  perishing  of  the  thing  excuses  com- 
plete performance. 

4.  The  recovery  as  upon  a  quantum  meruit  in  these  cases  presup- 

poses a  termination  of  the  contract;  consequently  the  liability 
of  the  contractee  can  not  be  increased  by  subsequent  tender  of 
articles  rendered  useless  to  him  by  the  destruction  of  the  thing 
with  reference  to  which  the  contract  was  to  be  performed. 

HosEA^  J.;  HoFFHEiMER  and  Murphy,  JJ.,  concur. 

The  facts,  as  conceded  by  counsel,  are  not  in  dispute,  and 
the  sole  contention  presented  to  us  at  the  hearing  is  upon  a 
question  of  law  as  a  condition  of  liability. 

The  Sutherland  Company  are  dealers  in  gax  fixtures. 
Donaldson,  who  had  about  completed  a  residence  near  Fort 
Thomas,  Kentucky,  selected  the  fixtures  he  desired  from 
the  stock  and  samples  of  the  company,  for  the  various 
rooms  of  his  house;  and  a  schedule  of  these,  with  prices 
of  each  noted,  was  made  the  basis  of  a  proposition  by  the 
company  to  furnish  and  install  the  fixtures  at  the  aggregated 
price,  and  an  acceptance  by  Donaldson,  in  the  words: 
"Please  enter  my  order  *  *  *  as  per  list  and  specifications 
of  this  date." 

In  the  view  we  take  of  the  case  the  precise  legal  nature 
of  the  contract  is  not  material,  but  upon  its  face  it  would 
seem  that  the  parties  contemplated  an  order  for  specified 
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goods  at  stipulated  prices,  rather  than  a  contract  based 
on  a  single  consideration  and  important  only  in  its  entirety. 

One  or  two  pieces  were  to  be  made  to  order,  but  it  does 
not  appear  that  the  fixtures,  as  a  whole,  were  in  any  way 
peculiar,  characterized  by  any  unity  of  design  or  connected 
in  series  or  in  any  other  relation  one  with  another.  They 
were,  however,  to  be  delivered  and  installed  to  Donaldson's 
satisfaction.  No  time  limit  was  fixed,  but  the  company 
proceeded  with  the  delivery  and  installation  room  by  room, 
from  time  to  time,  as  he  directed,  until  nearly  all  fixtures 
were  in  place.  Donaldson  and  his  wife  expressed  their 
entire  satisfaction  with  each  fixture  as  it  was  installed,  and 
again  with  all  that  had  been  installed,  and  his  satis- 
faction was  admitted  and  emphasized  by  him  on  the  stand. 
When  everjrthing  was  complete,  except  putting  in  two  liv- 
ing-room fixtures  in  the  house,  for  which  he  had  not  given 
directions,  and  one  fixture  at  an  exterior  driveway,  the 
house  burned  down  and  the  work  installed  was  destroyed. 
And  at  the  time  of  the  fire  the  house  was  occupied  by  Don- 
aldson as  a  residence.  The  testimony  thus  shows  accept- 
ance and  enjoyment  of  all  but  the  three  fixtures,  and  these 
three  were  ready,  but  installation  delayed,  as  appears,  by 
Donaldson  himself.  The  latter  fixtures  were  subsequently 
tendered  and  refused. 

The  defense  below  in  the  case  is  predicated  open  the 
theory  that  the  contract  was  entire  and  indivisible;  and 
that,  as  the  subsequent  conditions  made  complete  technical 
-performance  impossible,  no  recovery  can  be  had  for  the  part 
performed. 

•  This  position'  is  neither  just  nor  tenaUe  in  law.  The 
right  to  receiver  under  such  circumstances  is  not  wholly 
dependent  on  the  entire  or  severable  nature  of  the  contract 
as  such,  but  rather  of  the  sub  feet-matter  of  the  contract. 
The  subject  contracted  for  may  indeed  be  so  entire  and 
inseverable  that  no  benefit  could  accrue  to  the  vendee  by  the 
performance  of  part,  but  where  the  contract  covers  a  num- 
ber of  entirely  separate  and  independent  things  not  phy- 
sically connected  or  dependent  upon  such  other,  it  is  mani- 
festly possible  for  a  benefit  to  be  derived  from  a  part  per- 
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formance  which  involves  the  deHvery  and  installation  of 
things  complete  in  themselves.  The  distinction  is  well  il- 
lustrated in  the  following  two  well-considered  cases: 

In  Filden  v.  Bailey,  42  Mich.,  100,  it  is  held  that  a  con- 
tractor to  build  a  house  can  recover  nothing  if  the  house  be 
not  completed,  or,  if  completed,  be  destroyed  by  fire  before 
acceptance  by  the  owner. 

In  Atlantic,  etc.,  Rwy.  v.  Construction  Co,,  98  Va.,  503, 
it  is  held  that  if  one  of  several  buildings,  to  be  constructed 
under  one  entire  contract,  has  been  accepted  by  the  owner, 
the  contractor  may  recover  for  his  work  if  the  building  be 
subsequently  destroyed  by  fire  before  the  rest  of  the  con- 
tract is  performed. 

So,  also,  in  Barrett  v.  Coke  Co,,  51  W.  Va.,  416,  it  is 
held  that  recovery  may  be  had  for  goods  accepted  under  a 
contract  to  furnish  goods  to  the  satisfaction  of  the  vendee, 
if  the  vendee  has,  in  good  faith,  attempted  to  perform, 
though  the  amount  accepted  was  much  less  than  the  amount 
contracted  for. 

The  doctrine  of  incomplete  performance  as  a  defense,  in 
a  word,  applies  only  to  entire  contracts  in  the  sense  of 
entire  subject-matter  and  does  not  apply  where  the  breach 
goes  only  to  one  or  more  of  severable  provisions  with  in- 
dependent benefits.    Page  on  Contracts,  Section  1603. 

It  would  be  unconscionable  to  deprive  a  vendor  or  con- 
tractor, in  good  faith,  of  a  recovery  for  the  benefit  enjoyed 
by  the  vendee  or  contractor  in  the  part  delivered  and  ac- 
cepted. In  our  own  state  a  wilful  or  unjustifiable  abandon- 
mcnt  of  the  contract  or  a  '\vilful  breach"  are  held  to  de- 
prive a  party  of  his  recovery  even  where  benefits  are  con- 
ferred. Larkin  v.  Buck,  1 1  O.  St.,  561 ;  Ginther  v.  Schultz, 
40  O.  St.,  104;  Witherow  v.  Witherow,  16  O.  St.,  238. 

But  many  authorities  elsewhere  uphold  a  recovery  for 
Ijenefits  accepted  and  retained  even  where  the  breach  or 
failure  is  wilful — and  this  is  said  to  be  the  "more  modem 
rule."  McDonough  v.  Marble  Co,,  112  Fed.  Rep.,  634;  j 
Page  on  Contracts,  Section  1603,  and  cases  cited. 

See,  also,  Saunders  v.  Short,  86  Fed.  Rep.,  225  (C.  C. 
App.)  ;  Watson  v.  Kirby,  112  Ala.,  436. 
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But  the  present  case  presents  another  reason  why  the 
rule  denying  recovery  for  part  performance  should  not 
apply,  namely,  that  where  from  the  nature  of  the  contract 
it  is  evident  that  the  parties  contracted  on  the  basis  of  the 
continued  existence-  of  the  thing  to  which  it  relates,  the  sub- 
sequent perishing  of  the  thing  excuses  complete  perform- 
ance. Singleton  v.  Carroll,  6  J.  J.  Marsh  (Ky.),  527;  Dex- 
ter V.  Norton,  47  N.  Y.,  62;  Wells  v.  CcUnan,  107  Mass., 
514;  Nicol  V.  Fitch,  115  Mich.,  15;  Walker  v.  Tucker,  70 
Ills.,  527;  Gould  V.  March,,  70  Me.,  288',,  McMillan  v.  Fox, 
90  Wise,  173 ;  Anglo-Egyptian  Co,  v.  Rennie,  L.  R.,  10  C. 
P.,  271 ;  Ross  Rodd  Machine  Co,  v.  Forbus,  23  W.  L.  B., 
217. 

Thus,  where  one  agreed  to  perform  certain  work  and 
performs  part,  and  is  prevented  from  performing  the  resi- 
due without  fault  of  either  party,  he  is  entitled  to  pay  in 
proportion  to  the  rate  agreed  upon  for  the  whole.  Mar- 
grave V.  Conway,  19  N.  J.  Equity,  281. 

All  the  cases  cited  in  behalf  of  plaintiff  in  error  are  of 
this  character;  and  the  rule  of  Appleby  v.  Meyers  (L.  R., 
2  C.  P.,  651),  is  but  the  enunciation  of  a  principle  recog- 
nized and  applied  from  a  very  early  period,  namely :  "Where 
a  party  by  his  own  contract  creates  a  duty  or  charge  upon 
himself,  he  is  bound  to  make  it  good,  notwithstanding  any 
accident  by  inevitable  necessity  because  he  might  have  pro- 
vided against  it  by  his  contract."  Paradine  v.  Jayne,  Aleyn, 
26;  Piatt  on  Covenants,  582. 

But  the  tendency  of  modem  jurisprudence  is  to  recognize 
the  principle  we  have  stated  as  a  limitation  upon  the  above 
rule. 

This  principle  is  an  obviously  just  one  and  has  been  ap- 
plied by  our  circuit  court  in  two  well-reasoned  cases.  Bailey 
v.  Broiv^i,  9  C.  C,  455 ;  Feike  v.  R,  R,  Co.,  5  C.  C,  109. 

It  will  be  seen  from  these  authorities  that  the  underlying 
principle  is  the  equitable  one  of  benefits  conferred  by  the 
part  performance.  The  question  of  entirety  or  severability 
of  the  contract  is  not  involved,  excepting  as  it  relates  to  the 
subject-matter.  If  the  subject-matter  be  entire,  as,  for 
example,  a  building,  an  elevator  in  a  building,  a  steam  heat- 


ii8       SUPERIOR  COURT  OF  CINCINNATI 

ing  plant,  or  any  other  thing  which  has  no  existence  as  a 
useful  thing  except  it  be  completed  as  a  whole,  then, 
manifestly  a  part  performance  is  useless  to  the  vendee  and 
confers  no  benefit;  and,  consequently,  forms  no  predicate 
for  recovery.  All  the  cases  cited  in  behalf  of  plaintiff  in 
error  are  of  this  character. 

The  Supreme  Court  of  Maryland  says,  in  commenting 
on  a  diversity  of  opinion  that  seems  to  exist  only  through 
a  failure  in  some  cases  to  recognize  the  just  distinction: 

"On  the  whole,  The  weight  of  opinion  and  the  more  rea- 
sonable rule  would  seem  to  be  that  where  there  is  a  pur- 
chase of  different  articles  at  the  same  time,  the  contract 
would  be  severable  as  to  each  article,  unless  the  taking  of 
the  whole  was  rendered  essential  either  by  the  nature  of  the 
subject-matter  or  the  act  of  the  parties/'  Braumel  v.  Ray- 
ner,  68  Md.,  47. 

See,  also,  Young,  etc.,  Co.  v.  Wakefield,  121  Mass.,  91 ; 
Pierson  v.  Croks,  115  N.  Y.,  539. 

The  English  courts  also  recognize  substantially  the  same 
limitation,  namely:  that  after  one  party  has  performed 
the  contract  in  a  substantial  part,  and  the  other  party  has 
had  the  benefit  of  the  part  performance,  the  latter  may 
be  precluded  thereby  from  relying  upon  performance  of 
the  residue  as  a  condition  precedent  to  his  liability.  In 
such  case  he  must  perform  on  his  own  part  and  rely  on  his 
claim  for  damages  in  respect  of  the  defective  performance. 
Leake  on  Contracts,  664;  M'^hite  v.  Beeton,  L.  R.,  10  Q.  B., 
564;  Behn  v.  Burness,  32  L.  J.,  Q.  B.,  204;  Ellen  v.  Topp, 
6  Exch.,  424. 

The  question  here,  though  technically  determinable  un- 
der the  law  of  Kentucky,  is  really  one  to  be  decided  upon 
the  general  law  as  it  prevails  there  and  elsewhere  by  the 
consensus  of  judicial  opinion,  and  we  have  so  treated  it — 
although,  as  shown,  the  courts  of  Kentucky  are  in  accord 
with  the  views  expressed,  and  with  that  which  has  been 
the  law  of  Ohio  from  very  early  times.  Bagley  v.  Bates, 
Wright,  70s;  Ames  v.  SI  oat,  Wright,  577;  Nezvman  v.  Mc- 
Gregor, 5  O.,  349  (352). 
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The  recovery,  as  upon  a  quantum  meruit  in  these  cases, 
however,  presupposes  a  termination  of  the  contract,  and  con- 
sequently the  liability  of  a  defendant  can  not  be  increased 
by  tender  of  the  articles  not  delivered  into  his  possession 
prior  to  the  destruction  of  the  building.  The  verdict  and 
judgment  below  are  erroneous  to  the  extent  of  the  value  of 
the  articles  tendered  subsequent  to  the  fire.  Counsel  for 
defendant  in  error,  at  the  hearing,  oifered  to  remit  the 
amount.  Upon  this  being  done,  the  judgment  will  be 
affirmed  for  the  remainder,  and  it  is  so  ordered. 

Judgment  affirmed  upon  remittur  as  indicated. 

L.  J.  Crawford  and  A.  B.  Benedict,  for  plaintiff  in  error. 
Kramer  &  Kramer,  for  defendant  in  error. 


The  City  of  Cincinnati,  by  Charles  J.  Hunt,  Solicitor, 
v.  The  Trustees  of  The  Cincinnati  Southern 
Railway  and  The  Cincinnati,  New  Or- 
leans &  Texas  Pacific  Railway 
Company.* 

The  Trustees  of  the  Cincinnati  Southern  Railway,  by  their  action  in 
acquiring  property  and  locating  terminals  in  the  vicinity  of  Mill 
creek,  did  not  disclose  an  intention  to  make  those  terminals  the 
sole  and  ultimate  terminals  of  the  railway  in  this  city,  nOr  did 
they  thereby  exhaust  their  power  for  acquiring  land  for  that 
purpose.  On  the  contrary,  the  act  of  April,  1898,  confirms  and 
amplifies  the  power  originally  possessed  by  the  Trustees  in  that 
behalf,  and  the  topographical  features  of  the  city  and  its  rail- 
way requirements  justify  the  location  of  the  principal  terminals 
on  the  lower  ground  near  the  river,  as  has  been  done.  The 
omission  of  certain  property,  covered  by  the  declaratory  resolu- 
tion and  petition  for  condemnation,  did  not  vitiate  or  render 
void  the  entire  proceeding,  but  was  within  the  discretion  vested 
in  the  Trustees.  Moreover,  there  is  statutory  provision,  appli- 
cable to  others  and  by  implication  to  this  railway,  for  the  aban- 
donment, even  after  verdict,  of  any  or  all  of  the  property 
sought  to  be  condemned  and  appropriated  for  railway  purposes. 


♦  Affirmed  by  Supreme  Court,  70  O.  St.  476. 
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HosEA,  J. ;  Smith,  J.,  and  Ferris,  J.,  concur. 

This  cause  comes  up  on  reservation  from  the  court  at 
special  term,  upon  demurrer  of  the  Trustees  to  the  petition 
filed  by  the  city  and  the  demurrer  of  the  city  to  the  answer 
of  The  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Co.,  lessees  of  the  Cincinnati  Southern  Railway  (herein  re- 
ferred to  as  the  "lessee  company"). 

The  petition  sets  forth  in  substance  the  various  acts  of 
legislation  under  which  the  Board  of  Trustees  of  the  Cincin- 
nati Southern  Railway  was  organized;  the  proceedings  of 
the  trustees  wherebv  the  railroad  was  located  to  and  between 
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its  terminal  cities ;  the  adoption  and  publication  of  a  policy 
respecting  the  location  of  a  bridge  over  the  Ohio  river,  and 
the  location  of  freight  and  passenger  depots ;  the  leasing  of 
the  road  to  the  lessee  company ;  the  acquisition  of  lands  in 
the  west  end  between  the  Ohio  river  and  Harrison  avenue, 
and  expenditure  for  the  same  and  for  filling  thereon,  in  be- 
half of  the  lessee  company;  and  avers  that,  by  the  acquisi- 
tion and  filling  of  said  lands,  the  trustees  practically  appro- 
priated the  lands  between  McLean  avenue  on  the  east,  the 
K.  &  O.  S.  W.  R.  R.  on  the  west,  Hopkins  street  on  the 
north,  and  Eighth  street  on  the  south ;  and  that  the  trustees 
expended  all  the  funds  authorized  up  to  that  date,  excepting 
a  small  balance,  and  had  no  power  to  provide  further  funds 
for  terminal  facilities. 

Tht  petition  then  sets  forth  the  act  of  April  23,  1898,  and 
the  popular  vote  thereon,  authorizing  the  modification  and 
extension  of  the  lease  for  sixty  (60)  years  to  October  12, 
1966 ;  the  issue  of  bonds  to  an  aggregate  amount  of  $2,500,- 
000  for  terminal  facilities  and  permanent  betterments;  and 
the  execution  of  the  modified  and  extended  lease,  and  the 
agreement  respecting  the  issue  of  the  bonds  in  installments, 
and  for  corresponding  increased  rentals  under  the  lease, 

The  petition  then  proceeds  to  set  forth  the  resolutions  and 
proceedings  for  the  condemnation  of  the  property  between 
Vine,  Plum,  Commerce  and  Water  streets,  and  also  for 
securing  rights  of  way  connecting  same  with  the  previously 
described  property  at  the  west  end ;  and  alleges  that  in  the 
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condemnation  proceedings  the  verdicts  aggregated  $1,349,- 
347.66 ;  and  sets  forth  an  agreement  of  the  trustees  alleged 
to  be  of  **doubtful  validity,"  to  omit  from  condemnation 
certain  property  included  in  the  condemnation  resolution 
of  January  24,  1903,  which  omission  made  said  verdicts  ag- 
gregated less  than  otherwise  would  have  been  the  case ;  and 
further  alleges  in  detail  the  probable  expense  to  be  incurred 
in  perfecting  the  rights  of  way  connecting  this  and  the  west 
end  properties,  which  expense,  together  with  the  cost  of  the 
condemnation  proceedings,  leaves  nothing  for  the  construc- 
tion of  round-houses,  repair-works,  machine-shops,  or  like 
necessary  structures  within  the  city  limits  for  which  it  is 
alleged  the  trustees  have  made  no  provision. 

The  petition  then  alleges  that  this  suit  is  brought  upon 
the  request  of  E.  A.  Ferguson,  a  tax-payer ;  that  the  lessee 
company  by  reason  of  the  supplemental  agreement  and  ex- 
tension of  lease,  providing  for  the  approval  of  its  location, 
etc.,  of  all  lands  and  structures  acquired  and  made  by  the 
trustees,  claims  by  virtue  of  said  agreement  some  interest 
in  the  proceeds  of  sales  of  the  bonds  and  the  expenditures  of 
the  same. 

Upon  this  status  of  fact  it  is  claimed  that  the  expenditures 
made  and  to  be  made  from  the  bond  sales,  as  indicated,  are 
and  will  be  a  breach  of  trust  and  a  misapplication  of  the 
funds  of  the  city  within  the  control  of  the  tnistees ;  and  this 
court  is  asked  to  perpetually  enjoin  the  trustees  from  ex- 
pending any  of  said  proceeds  in  the  purchase  or  appropria- 
tion of  said  property,  or  the  connecting  rights  of  way  de- 
scribed. 

Upon  a  prior  special  demurrer,  the  several  trustees,  sued 
as  individual  defendants,  were  dismissed  in  their  individual 
capacity  from  the  case.  The  lessee  company  answers,  deny- 
ing that  by  the  acquisition  of  the  lands  in  the  west  end  of  the 
city  described,  all  the  necessary  terminal  facilities  had  been 
provided  and  located ;  avers  that  the  nortliern  terminus  of 
the  road  is  the  city  of  Cincinnati,  and  th^t  th<5  tracks  leading 
to  the  local  terminals  within  said  city  are  not  branch  lines ; 
and  setting  forth  the  agreement  of  modification  and  exten- 
sion of  the  lease  and  the  proceedings  of  the  trustees  in  con- 
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demning  the  property  between  Vine  and  Plum  streets;  it 
avers  its  own  written  request  for  and  consent  to  the  location 
and  acquisition  of  the  same,  and  its  like  approval  of  the 
omission  of  the  specified  property  from  the  condemnation 
proceedings;  and  further  that  the  property  acquired  will 
provide  sufficient  terminal  facilities. 

The  trustees  demur  to  the  petition  and  the  city  demurs 
to  the  answer  of  the  lessee  company,  and  the  consideration 
of  the  entire  case  is  reserved  to  the  general  term,  upon  what 
are  thus  questions  of  law,  inasmuch  as  the  .demurrers  admit 
only  facts  well  pleaded  and  not  conclusions  of  law. 

The  main  question  presented  by  the  pleadings  ana  argued 
to  us  at  the  hearing  is,  in  brief:  Whether  the  trustees,  by 
their  action  heretofore  in  acquiring  property  and  locating 
terminals  and  tracks  in  the  vicinity  of  Mill  Creek  in  the  west 
end  of  Cincinnati,  did  so  legally  locate  the  terminals  of  and 
complete  the  Cincinnati  Southern  Railway  as  to  exhaust 
their  powers  as  to  any  further  location  of  terminals?  It  is 
claimed  that  under  the  general  power  of  the  trustees  to  build 
a  railway  between  the  two  cities,  the  incidental  power  of 
eminent  domain  ceased  upon  the  completion  of  the  road  be- 
tween, and  the  location  and  acquisition  of  terminals  within 
said  cities.  The  theory  upon  which  this  objection  proceeds 
is,  that  the  acts  and  declarations  of  the  trustees  with  respect 
to  the  Mill  creek  property  amount  to  a  legal  location  of  the 
Cincinnati  terminals  at  said  point;  that  the  acquisition  and 
filling  of  lands  for  the  track-way  north  on  McLean  avenue 
constituted  a  virtual  appropriation  of  all  the  lands  lying 
between  this  line  on  the  east  and  the  B.  &  O.  S.  W.  Railway 
on  the  west;  and  that  the  power  of  the  trustees  to  provide 
further  terminal  facilities  being  thus  exhausted,  the  act  of 
1898,  providing  funds,  must  be  construed  as  limited  to  the 
improvement  of  this  particular  location,  and  not  as  author- 
izing the  acquisition  of  new  territory. 

The  act  of  1898,  and  the  contracts  for  the  modification  and 
extension  of  the  lease,  were  before  this  court  at  the  general 
term  of  1902,  upon  objections  to  the  act  as  unconstitutional, 
and  to  the  contracts  as  invalid,  an  abuse  of  the  corporate 
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powers  of  the  city  and  in  excess  of  the  powers  of  the  trus- 
tees. / 

The  court  found  against  all  of  these  objections,  and  its 
action  was  subsequently  affirmed  by  the  Supreme  Court  on 
authority  of  City  of  Cincinnati  v.  Taft,  63  O.  St.,  141. 

It  is  at  least  significant,  that,  while  the  precise  question 
here  under  consideration  was  not  there  involved,  the  main 
facts  upon  which  it  rests  were  incidentally  assumed,  and  no 
such  objection  as  is  now  urged  seems  to  have  occurred  to 
any  one.    Section  5  of  the  act  of  1898  declares  that. 

"The  said  trustees  shall  expend  the  said  fund  in  providing 
terminal  facilities  for  said  railway,  and  in  making  permanent 
betterments  upon  the  line  thereon,"  etc. 

In  the  discussion  of  the  contract  made  under  this  statute, 
this  court,  in  its  opinion  in  the  case  referred  to,  delivered 
by  Judge  Smith,  said: 

"It  may  well  be  surmised  that  the  parties  to  this  agree- 
ment found  it  impracticable  to  state  these  matters  with 
greater  particularity.  They  could  not  foresee  the  time  re- 
quired to  finally  determine  the  location  most  to  be  desired 
for  the  terminals  nor  the  length  of  time  required  to  nego- 
tiate for  the  land  needed;  nor  if  unsuccessful  in  securing  it 
by  negotiation,  the  length  of  time  required  to  acquire  it  by 
appropriation  proceedings. 

"The  purpose  of  having  proper  terminal  facilities  and  per- 
manent betterments  is  not  the  improvement  of  the  appear- 
ance of  the  railway.  It  is  a  business  purpose.  It  enables  it 
more  expeditiously  to  handle  its  traffic  as  well  as  a  larger 
volume  of  the  same.  The  terminals  and  betterments  there- 
fore increase  the  income  of  the  lessees ;  and,  as  the  amount 
the  lessee  is  willing  to  obligate  itself  to  pay  must  depend 
upon  the  income  it  hopes  to  make  out  of  the  railway,  it 
necessarily  follows  that  with  proper  terminal  facilities  and 
permanent  betterments,  a  lessee  might  agree  to  pay  a  large 
rental,  where  without  them  it  may  be  willing  to  pay  only  a 
much  reduced  rental,  or  perhaps  not  to  enter  upon  a  lease 
at  all." 


124       SUPERIOR  COURT  OF  CINCINNATI. 

The  proposition  that  the  trustees  exhausted  their  power 
as  to  acquiring  terminals  by  the  purchase  of  land  and  laying 
of  tracks  on  and  near  McLean  avenue  in  the  west  end,  is 
untenable  as  it  seems  to  us  from  every  point  of  view. 

So  far  as  the  argument  rests  upon  views  and  intentions 
of  the  trustees  in  respect  to  their  acquisition  of  the  west  end 
property — ^that  the  ultimate  and  sole  terminals  should  be 
located  thereon — we  find  no  evidence  of  such  intention  in 
any  of  the  resolutions  of  the  board ;  and  it  can  not  reason- 
ably be  implied  from  any  of  their  acts  in  the  premises.  The 
temporary  character  of  the  purposes  to  be  subserved  by  such 
acquisition  is  sufficiently  apparent  from  the  declaration  of 
the  trustees  cited  to  us,  explanatory  of  the  reasons  for  lo- 
cating the  Ohio  river  bridge  opposite  that  point:  which 
naturally,  and  for  the  time  being  at  least,  necessitated  nearby 
shipping  facilities  in  order  to  make  the  road  practically 
operative  at  the  earliest  possible  moment. 

The  claim  made  in  the  petition  that  the  extension  of  the 
tracks  upon  McLean  avenue  virtually  appropriated  the  ter- 
ritory west  of  the  same  to  the  B.  &  O.  S.  W.  tracks,  for  the 
purpose  of  ultimate  terminals,  seems  to  us  to  have  no  stable 
foundation.  To  utilize  it  as  such  would  require  a  fill  over 
the  entire  territory  to  a  depth  fas  stated  in  argument)  of 
twenty-five  to  forty  feet,  at  a  cost  practically  prohibitive ; 
and,  moreover,  would  seriously  handicap  the  road  for  all 
time  by  the  remoteness  of  the  location  from  the  business 
and  hotel  districts  of  the  city. 

It  seems  much  more  reasonable  to  presume  from  the  re- 
lation of  this  property  to  the  vast  manufacturing  interests 
located  and  to  be  located  in  the  Mill  Creek  valley,  and  to  the 
various  important  connecting  railways  passing  out  of  the 
city  adjacent  to  the  property  acquired,  an  iiitention  to  secure 
the  west  end  property  as  yard  room  for  convenience  of 
transfer  and  storage  purposes  in  respect  of  interchanged 
traffic,  as  part  perhaps,  of  the  ultimate  system,  but  assuredly 
not  all,  nor  even  the  principal  of  its  terminal  facilities. 

As  to  the  power  of  the  trustees  to  be  exercised  under  the 
act  in  question,  we  can  entertain  no  doubt.  Considering  the 
important  character  of  the  trust,  it  is  not  to  be  supposed 
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that  it  was  ever  intended  by  the  Legislature  to  minimize 
and  confine  the  powers  of  the  trustees  in  the  premises,  but 
rather  to  amplify  them  to  the  full  measure  of  the  necessity ; 
and  certainly  if  it  depended  upon  questions  of  mere  statu- 
tory construction,  we  should  feel  constrained  to  apply  the 
most  liberal  rules  recognized  by  the  practice  of  courts  in 
such  cases. 

But  in  this  case  there  is  no  necessity  for  resort  to  tech- 
nical rules.  We  think  the  act  of  May  4,  i86q,  under  which 
the  resolution  of  the  city  council  of  Cincinnati  was  passed 
authorizing  the  construction  of  a  railro^id  between  Chatta- 
nooga and  Cincinnati,  gave  to  the  trustees,  by  necessary  im- 
plication, the  power  to  build  not  only  to,  but  into  these  cities, 
and  to  provide  such  terminal  facilities  as  in  their  judgment 
would  best  subserve  the  main  purpose  in  view,  namely,  to 
fully  build  and  complete  a  railroad,  efficient  in  every  respect, 
for  traffic  between  Cincinnati  and  the  south.  It  is  therefore 
not  to  be  supposed  that  their  power  was  intended  to  be  ter- 
ritorially limited  to,  so  as  to  reach  the  corporate  boundaries 
of  the  terminal  cities  only,  but  that  they  could  locate  ter- 
minals at  any  point  within  such  boundaries;  and  if  it  were 
so,  the  subsequent  act,  authorizing  them  to  "provide  terminal 
facilities,*'  without  further  specification,  must  be  construed 
as  confiding  to  them  ample  power  to  be  exercised  according 
to  their  sound  discretion. 

Nor  can  we  perceive,  in  the  acquisition  of  the  property 
between  Vine  and  Plum  streets,  any  hint  or  suggestion  of 
an  abuse  of  such  power.  On  the  contrary,  taking  into  view 
the  general  railroad  situation  as  it  exists  in  the  city  of  Cin- 
cinnati, as  a  fact  of  general  public  knowledge — the  topo- 
graphical features  practically  compelling  the  use  of  the 
**bottoms"  adjacent  to  the  river  for  the  heavy  business  of 
the  city  and  for  terminals  of  railroads  entering  the  city  at 
a  corresponding  level  through  the  radial  valleys— rit  seems 
to  us  a  justifiable  assumption  and  quite  within  the  discre- 
tionary power  of  the  trustees,  to  hold  that  the  ultimate  ter- 
minals of  the  Cincinnati  Southern  Railway  should  be  located 
in  that  general  locality.  This  is  an  obvious  deduction  also 
from  the  facts  of  the  situation  showing  the  concentration  of 
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the  terminals  of  other  leading  railways  in  that  section  of  the 
city.  These  facts  fairly,  as  we  think,  detennine  the  neces- 
sity of  such  location  of  temiinals  for  the  Cincinnati  South- 
ern Railroad,  as  a  means  of  enabling  it  to  compete  on  equal 
terms  for  the  carrying  business  it  was  built  to  transact. 

The  principle  involved  was  settled  by  the  Supreme  Court 
of  Ohio  in  the  case  of  The  Toledo  &  Wabash  Raihvay  Co. 
V.  Daniels  et  al,  i6  O.  St.,  390,  with  respect  to  private  rail- 
way corporations.  The  court  adopt  the  opinion  of  the  Su- 
preme Court  of  Illinois  in  a  similar  case,  in  part,  as  follows : 

"One  of  these  views  is  that  the  road  itself  having  been 
actually  completed  and  running,  the  power  to  condemn  land 
either  for  track  of  the  road  or  for  depots  or  other  append- 
ages is  exhausted.    In  this  view  we  can  not  concur. 

"It  would  indeed  be  a  disastrous  rule  to  hold  that  a  rail- 
road company  must  in  the  first  instance  acquire  all  the 
grounds  it  will  ever  need  for  its  own  convenience  or  the 
public  accommodation.  *  *  *  We  can  not  suppose  it 
was  the  intention  of  the  Legislature  to  oblige  the  company 
to  acquire  all  the  land  in  the  first  instance  which  in  any 
event  it  should  ever  acquire,  to  do  the  largest  amount  of 
business  it  may  ever  attain.  The  greatest  degree  of  sagacity 
could  hardly  determine  precisely  what  conveniences  the  fu- 
ture might  demonstrate  to  be  necessary  to  do  its  business 
with  facility. 

"'Prima  facie*  (say  our  own  Supreme  Court),  'power  to 
do  any  act,  is  to  do  it  in  such  manner  and  at  such  time  as 
is  usual,  convenient  and  reasonable — in  such  way  as  prudent 
men  manage  their  own  concerns'  "  {Id,), 

If,  therefore,  private  corporations  organized  for  building 
railroads  may  exercise  the  power  of  eminent  domain  as 
and  when  the  necessity  arises,  as  a  continuing  power  to 
accommodate  the  growth  and  development  of  the  road,  a 
fortiori  the  Legislature  in  providing  for  the  building  of  a 
great  public  highway  such  as  that  in  question,  for  the  public 
benefit,  intended  to  confer  upon  the  trustees  charged  with 
the  execution  of  the  work  a  no  less  ample  power. 

The  further  objection  urged  at  the  hearing,  namely :  that 
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in  agreeing  to  omit  a  certain  portion  of  the  property  covered 
by  their  declaratory  resolution  and  by  their  petition  in  the 
condemnation  proceeding  the  trustees  vitiated  and  rendered 
void  the  entire  proceeding,  does  not  seem  to  us  well  taken. 

If,  as  intimated  in  the  petition,  the  agreement  so  to  do 
was  invalid,  then  certainly  the  proceedings  are  not  vitiated 
thereby;  moreover,  as  the  terms  of  the  agreement  are  not 
set  forth,  non  constat  it  may  have  given  to  the  trustees  rights 
even  more  beneficial  to  the  main  purpose  than  would  have 
resulted  from  the  condemnation;  and  one  fact  certainly  is 
significant,  namely:  that  the  trustees  are  saved  about  a  quar- 
ter of  a  million  dollars  in  expenditure ;  and  there  is  no  alle- 
gation showing  that  the  main  purpose  of  the  condemnation 
is  in  any  way  impaired.  We  must  presume,  therefore,  that 
the  omission  was  made  for  some  beneficial  purpose. 

The  objection  is  based,  as  a  matter  of  law,  upon  the  de- 
cision of  our  Supreme  Court  in  Grant  v.  The  Village  of 
Hyde  Park,  67  O.  St.,  166.  As  we  understand  the  effect  of 
this  decision,  it  protects  the  right  and  interest  of  a  property 
owner  directly  involved  in  the  condemnation  proceeding  in 
the  public  work  as  a  whole.  The  suit  was  based  upon  the 
attempt  of  the  village  council  as  a  legislative  body  to  change 
its  plan  and  purpose  with  respect  to  the  work  in  hand,  after 
the  institution  of  condemnation  proceedings,  without  notice 
to  the  property  owners  whose  interests  were  involved  in 
the  carrying  out  of  the  original  plan. 

r^nd  was  being  condemned  for  street  purposes  upon  cer- 
tain plans  and  specifications  establishing  the  grade,  con- 
tour, etc.,  of  a  public  street.  The  change  made  was  a  viola- 
tion of  the  statutory  mode  prescribed  for  making  such  ap- 
propriation, and  materially  changed  the  character  of  the  case 
itself  as  to  evidence  relating  to  the  effect  of  a  different  grade 
upon  the  land  abutting,  and  upon  the  character,  usefulness 
and  expense  of  the  road  itself. 

In  such  a  case  a  public  street  must  be  regarded  as  a  unit, 
and  it  is  obvious  that  the  rights  of  every  abutting  owner 
are  involved  in  changes  affecting  any  part  (Peck's  Mun. 
laws  of  Ohio,  pp.  133,  134). 

Moreover,  with  respect  to  such  proceedings  relating  to 
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streets  and  like  public  works,  the  council  is  a  legislative 
body  employed  in  a  governmental  capacity;  while  in  this 
case  the  trustees,  although  exercising  |>owers  of  a  public 
nature,  act,  nevertheless,  in  a  proprietary  capacity  just  as 
any  individual  might  do — for  the  railway  is  not  a  public 
highway  in  the  sense  of  a  street,  but  an  avenue  and  means 
of  traffic  utilized  for  gain,  and  not  open  to  the  public  for 
free  use.  See  Cincinnati  v.  Cameron,  33  O.  St.,  336 ;  Cleve- 
land V.  Construction  Co,,  67  O.  St.,  197;  Oliver  v.  City  of 
Worcester,  102  Mass.,  489. 

The  Hyde  Park  case  does  not  apply  to  the  present  con- 
sideration for  still  other  reasons.  In  the  case  at  bar  the 
rights  of  the  individual  owners  are  not  in  any  way  con- 
nected. Each  stands  in  an  exclusive  and  individual  relation 
to  the  purposes  of  the  condemnation.  The  taking  of  the 
land  of  each  exhausts  his  interest  in  the  subject-matter. 
There  remains  no  continuing  interest  as  in  the  case  of  a 
street  which  passes  over  or  adjacent  to  his  land  and  which 
he  is  entitled  to  use  in  the  future. 

But  again:  under  the  acts  authorizing,  and  the  statutes 
regulating,  condemnation  proceedings  by  the  trustees,  they 
may  abandon  as  to  any  owner,  being  liable  only  for  costs, 
expenses  and  attorneys'  fees  (42  O  S.,  239).  If  they  may 
abandon  even  after  verdict,  there  appears  to  be  no  good 
reason  why  they  may  not  do  so  before  unnecessary  expenses 
are  incurred,  if  for  any  proper  reason  they  see  fit  so  to  do ; 
and  in  the  present  case  no  abuse  of  their  discretionary  power 
is  charged.  In  fact,  the  power  of  entry  and  appropriation 
given  under  Revised  Statutes,  Section  3281,  seems  to  give  as 
full  power  in  the  premises  by  fair  intendment,  as  could  be 
exercised  by  any  railway  corporation,  even  if  it  were  not 
deducible  from  other  conditions  referred  to;  and  the  prin- 
ciple of  the  right  to  abandon  the  condemnation  proceedings, 
as  to  all  or  part  of  lands,  by  railway  companies,  is  now  well 
settled. 

The  last  objection  suggested,  namely:  as  to  the  agree- 
ment whereby  the  selection  of  terminal  sites,  etc.,  was  to 
be  approved  by  the  lessee  company,  is  one  that  is  sub- 
stantially answered  by  this  court  in  Cincinnati  v.  Ferguson, 
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12  O.  D.,  439.  The  agreement  in  this  case,  as  in  that, 
was  carefully  worded  so  as  to  yield  only  so  far  as  they 
legally  might — which,  in  fact,  is  no  surrender  at  all.  As 
there  is  no  conflict  between  the  parties  concerned,  based 
upon  any  assertion  of  right  in  the  premises,  the  objection 
need  not  be  considered  further.  As  to  the  allegation  that 
funds  have  not  been  reserved  to  build  round-houses,  etc., 
in  the  city  of  Cincinnati,  it  is  obvious  that  conditions  might 
require  their  location  elsewhere  on  the  line  of  the  road. 
Such  an  objection  pertaining  to  a  detail  of  the  practical 
operation  of  the  road  seems  to  us  without  force  in  the 
present  consideration. 

Considering  the  whole  case,  as  presented,  we  think  the 
demurrer  of  the  trustees  should  be  sustained;  and  as  the 
contention  involves  only  questions  of  law,  the  petition 
should  be  dismissed. 

Demurrer  of  trustees  sustained  and  petition  dismissed. 

Chas,  J,  Hunt,  for  plaintiff. 

John  R,  Sayler,  for  trustees. 

Edward  Colston,  for  C  N.  O.  &  T.  P.  Ry.  Co. 


Breuer  v.  Frank.* 


Charge  to  Jury  on  Second  Trial. 

Gentlemen  of  the  Jury: 

This  case  is  about  to  be  submitted  to  you  for  your 
detennination. 

We  will  go  back  to  the  pleadings  which  state  the  case 
and  which  define  the  exact  issues  to  be  determined. 

The  petition  filed  in  the  case  by  Mr.  Frank,  charges 
that  the  defendant  owned  and  operated  the  Franklin  Build- 
ing, at  the  southwest  comer  of  Third  and  Plum  streets,  on 
the   1 2th  of  September,   1901 ;  that  he,  the  plaintiff,  was 

*  Affirmed  by  Supreme  Court,  74  O.  St. . 
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then  employed  by  the  American  Suspender  Company,  who 
had  their  office  and  factory  on  an  upper  floor  of  said  build- 
ing, and  that  the  mode  of  access  thereto  was  by  a  hydraulic 
elevator  operated  by  defendant's  servants ;  that  on  said  date 
plaintiff  was  seeking  access  to  said  factory;  that  the  de- 
fendant wrongfully  permitted  the  door  of  said  elevator  shaft 
to  remain  open ;  that  no  person  was  guarding  such  opening 
to  warn  him  of  danger;  that  the  elevator  had  of  its  own 
motion  ascended  to  an  upper  floor  and  was  not  at  the  land- 
ing or  entrance,  by  reason  of  its  being  out  of  repair;  and 
that  plaintiff  walked  into  said  opening,  and.  throu.s^h  the 
negligence  of  the  defendant,  and  without  negligence  on  his 
part,  was  precipitated  to  the  cellar,  causing  him  to  suffer 
injury  and  pain,  and  that  he  is  entitled  by  reason  of  such 
injury  to  the  sum  of  $25,000.  He  says  that  the  elevator 
had  been  a  long  time  out  of  repair,  to  such  an  extent  that 
when  brought  to  a  standstill  it  would  ascend  of  its  own 
motion,  and  that  the  attention  of  the  owner,  the  defendant, 
had  been  repeatedly  called  to  the- fact;  and  that  the  defend- 
ant on  this  certain  day  had  knowledge  of  its  defective  con- 
dition, yet  that  the  defendant  negligently,  and  in  violation 
of  his  duties  to  the  plaintiff,  permitted  the  elevator  to  re- 
main in  this  defective  condition,  and  by  consequence  there- 
of, and  by  its  ascending,  the  injury  resulted. 

He  then  describes  his  injuries.  I  need  not  take  time 
for  that  here.  He  also  describes  the  loss  which  accrued  to 
him,  and  claims  damages  in  the  sum  of  $25,000. 

In  an  amendment  to  this  petition  he  further  says  not 
only  was  the  elevator  out  of  repair,  but  that,  through  the 
negligence  and  carelessness  of  the  defendant's  servants  and 
employes  in  charge  of  the  elevator  it  was  allowed  to  creep 
up  from  its  landing,  as  described. 

Now  the  defendant  files  an  answer  in  which  he  admits 
the  ownership  of  the  building  and  the  tenancy  of  the  Amer- 
ican Suspender  Company,  and  he  admits  proof  of  the  em- 
ployment of  the  plaintiff,  Mr.  Frank.  He  denies  that  the 
usual  and  proper  way  of  access  to  the  factory  of  the  Ameri- 
can Suspender  Company  on  the  third  floor  was  by  the  ele- 
vator, but  claims  it  was  by  the  stairway,  and  sets  forth  a 
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clause  in  the  lease  that  the  passenger  elevator  should  not 
be  used  by  the  employes. 

He  denies  that  he  permitted  the  door  of  the  elevator 
shaft  to  remain  open.  He  denies  that  no  person  was  in  at- 
tendance to  warn  the  plaintiff  of  danger,  and  says  that  the 
plaintiff  came  rushing  into  the  building,  passed  the  defend- 
ant's servant,  pushed  the  door  open  and  carelessly  and  neg- 
ligently stepped  into  the  opening.  He  denies  that  the  ele- 
vator was  out  of  repair,  or  that  he  had  been  warned  of  any 
defect  prior  to  the  time  of  the  accident,  and  denies  all  the 
other  statements  of  the  petition. 

The  plaintiff  files  a  reply  in  which  he  says  he  was  not 
a  party  to  the  lease  referred  to  in  answer,  nor  had  he  any 
knowledge  of  the  existence  of  said  lease  or  the  contents 
thereof.  He  denies  that  he  came  rushing  into  the  building 
and  pushed  open  the  door  of  the  elevator;  on  the  contrary, 
he  avers  that  he  came  walking  into  the  building,  and  that 
as  he  approached  the  door  leading  to  the  elevator,  the 
operator,  who  was  sitting  on  a  chair  close  by,  arose  and 
followed  him  to  the  door  to  take  him  to  the  third  floor ;  that 
the  door  was  wide  open,  the  elevator  was  not  3t  the  landing, 
but  through  the  fault  and  carelessness  of  the  defendant,  his 
servants  and  employes,  the  elevator  had  been  allowed  to 
creep  up  to  one  of  the  upper  floors;  that  the  hallway  was 
dark  and  ill-lighted,  so  that  when  plaintiff  approached  the 
doorway  he  did  not  see  the  elevator  was  not  at  the  landing, 
although  he  was  looking  straight  ahead,  and  without  any 
negligence  on  his  part,  he  was  precipitated.  This  consti- 
tutes the  declarations  of  the  parties  to  the  case. 

In  order  to  establish  his  right  to  a  verdict  in  his  favor, 
the  plaintiff  must  satisfy  you  by  a  preponderance  of  the 
testimony  that  the  accident  producing  these  injuries  was 
the  result  of  negligence  on  the  part  of  the  defendant,  in  re- 
spect of  the  duty  which  the  defendant  owed  to  him. 

Now  this  word  "negligence,"  which  you  have  heard  so 
commonly  used  in  this  case,  means  in  law,  as  follows :  Neg- 
ligence is  failure  to  render  that  care  required  by  law  to  be 
exercised  in  certain  relations  between  parties  where  a  duty 
is  involved.    For  example :  those  who  carry  passengers  for 
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hire — railroad  companies,  omnibus  companies,  steamboat 
companies,  for  instance, — are  required  to  use  care  in  the 
operation  of  their  vehicles  of  travel  to  safely  transport  their 
passengers. 

A  manufacturer  is  charged  with  the  duty  of  providing 
reasonably  safe  and  suitable  machinery  and  appliances  to 
be  used  by  those  who  work  for  him. 

So  the  owner  of  a  tenement  building,  or  hotel,  or  office 
building,  who  maintains  and  operates  elevators  for  the  use 
of  tenants  and  their  customers,  or  guests,  and  their  friends, 
or  for  the  public  who  may  have  business  with  these  people, 
likewise  owes  a  duty  to  those  who  may  properly  use  the 
elevators  to  provide  reasonably  safe  appliances  and  main- 
tain and  operate  them  in  a  reasonably  safe  manner  through 
the  agents  and  servants  he  employs  for  that  purpose.  In 
all  such  cases,  and  many  others,  that  no  doubt  will  occur 
to  you,  where  agencies  of  any  kind  may  be  employed,  that 
might  be  dangerous  to  those  who  may  properly  make  use 
of  them,  the  obligation  of  care  is  imposed  upon  those  who 
do  maintain  and  operate  them,  to  the  end  that  injury  may 
be  avoided;  and  a  failure  to  exercise  the  care  the  law  im- 
poses, is  what  is  called  in  law,  "negligence,''  wherever  such 
failure  to  use  such  care,  results  in  injury  to  others  to  whom 
the  duty  or  care  is  owing. 

The  care  which  the  law  requires  to  be  exercised  is  that 
degree  of  care  which  persons  of  ordinary  prudence  are 
accustomed  to  use  under  the  same  or  similar  circumstances, 
having  due  regard  to  the  rights  of  others,  and  to  the  objects 
to  be  accomplished;  it  is  such  care — in  brief — as  prudent 
persons  are  accustomed  to  exercise  under  the  peculiar  cir- 
cumstances of  the  case,  as  it  is  presented.  The  circum- 
stances under  which  care  is  required  to  be  exercised,  there- 
fore, are  to  be  regarded  by  you  in  determining  whether 
ordinary  care  has  been  exercised  by  either,  or  both  the  par- 
ties, where  an  injury  has  occurred. 

I  may  say  right  here,  that  the  fact  that  a  person  in- 
jured may  have  a  defect  as  of  hearing  or  of  sight,  does  not 
change  the  general  rule.  It  simply  imposes  upon  the  per- 
son so  afflicted,  the  duty  of  exercising  such  degree  of  care 
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as  is  ordinarily  used  by  prudent  persons  having  such  an 
infirmity. 

Now,  the  plaintiff  in  this  case  charges  the  defendant 
with  negligence,  or  want  of  due  care,  in  maintaining  the 
elevator  in  his  building,  and  the  burden  of  proof  is  upon 
the  plaintiff  to  show  you  his  contention  is  well  taken,  be- 
cause the  law  presumes  that  persons  upon  whom  the  duty 
of  care  is  thrown,  do  exercise  that  care.  But  negligence 
can  not  be  shown  directly,  like  the  happening  of  an  event 
that  can  be  seen,  and  therefore  testified  to,  by  witnesses 
who  actually  saw  the  event.  It  is  always  an  inference 
from  facts  proved. 

The  plaintiff  must,  therefore,  present  to  you  such  facts 
connected  with  the  accident  as  will  justify  you  in  believ- 
ing his  injury  was  due  to  the  negligence  of  the  defendant. 

But  the  duty  of  care  is  not  one-sided.  Those  who  use 
the  agencies  which  may  produce  injury,  owe  a  correspond- 
ing duty  of  care  to  properly  use  them,  so  as  to  avoid  being 
injured.  In  this  case  the  defendant,  Breuer,  claims  that 
plaintiff  failed  to  exercise  the  care  for  his  own  safety  that  it 
was  his  duty  to  exercise,  and  says  he  came  rushing  into  the 
elevator,  ignoring  the  operator,  pushed  open  the  door,  and 
carelessly  and  negligently  stepped  into  the  shaft.  The  same 
presumption  of  law  operates  in  favor  of  the  plaintiff  as  in 
favor  of  the  defendant,  upon  the  charge  of  negligence 
against  him,  and  it  puts  the  burden  of  proof  upon  the  de- 
fendant to  prove  his  allegations,  unless  the  plaintiff's  own 
testimony  indicated  negligence  on  his  own  part. 

So  that,  if  upon  the  full  evidence  of  the  case,  it  appears 
that  the  injury  was  caused  directly  by  the  want  of  ordinary 
care  by  both  parties,  there  can  be  no  recovery,  for  the  law 
can  not  apportion  between  them. 

The  same  result  follows,  if  upon  the  whole  evidence  it 
appears  there  was  no  negligence  on  the  part  of  defendant 
but  the  injury  was  caused  exclusively  by  the  negligence  of 
the  plaintiff.  If,  upon  the  whole  evidence,  you  find,  under 
the  circumstances  of  the  case,  the  plaintiff  exercised  the 
care  of  an  ordinarily  prudent  person,  situated  as  he  was 
at  that  time,  and  this  injury  was  due  wholly  to  the  negli- 


134       SUPERIOR  COURT  OF  CINCINNATI. 

gence  of  the  defendant,  or  his  agents  or  employes,  then  your 
verdict  will  be  for  the  plaintiff. 

Now  these  are  the  matters  to  be  determined  by  you  in 
this  case,  and  the  facts  are  to  be  considered  and  ascertained 
by  you,  under  your  oath  to  render  a  true  verdict  upon  the 
law  and  the  evidence. 

This  means,  that  in  considering  the  evidence,  you  are 
to  apply  the  rules  of  law  which  the  statute  makes  it  my 
duty  to  state  to  you  for  your  information  and  guidance. 
That  I  will  endeavor  to  do  briefly. 

In  determining  questions  of  fact,  you  are  the  exclusive 
judges.  Wherever  there  is  a  disputed  fact  in  the  case,  nec- 
essary to  be  ascertained,  that  is  for  you  to  do.  In  doing 
that  you  are  to  be  governed  by  a  preponderance  of  the 
evidence,  that  is,  the  greater  weight  of  the  evidence  one 
way  or  the  other — that  is,  when  a  fact  is  in  dispute — and 
it  does  not  mean  mere  quantity,  but  means  the  quality  of 
the  evidence — ^the  convincing  power  of  the  testimony — 
that  should  govern  you  in  reaching  a  conclusion. 

The  word  "preponderance"  is  used  in  reference  to  the 
balance  or  ordinary  beam  scale  in  which  the  weight  one 
side  or  the  other  preponderates.  In  determining  these  dis- 
puted questions  of  fact,  you  should  consider  all  the  wit- 
nesses' statements,  the  bearing  of  the  witnesses,  their  man- 
ner of  giving  testimony  and  the  interest  of  the  persons  who 
testify ;  and  you  should  compare  and  weigh  the  testimony 
in  the  light  of  all  the  facts  and  circumstances,  impartially, 
fearlessly  and  with  the  sole  desire  to  ascertain  the  truth. 

There  are  certain  facts  in  this  case  not  disputed. 

The  building  in  question  was  occupied  by  tenants  for 
manufacturing  purposes,  and  it  was  a  large  building  with 
a  number  of  stories.  The  tenants  had  employes  and  others 
who  went  in  and  out  of  the  building  from  time  to  time, 
as  was  natural,  and  as  they  had  a  right  to  do.  In  no  sense 
whatever  were  the  employes  or  the  customers,  or  those 
having  business  with  these  tenants,  trespassers  in  the  build- 
ing. They  had  a  perfect  right  in  the  building.  There 
was  a  main  entrance  to  the  entire  building,  and  in  said 
entrance  or  hallway  were  stairs,  and  a  passenger  elevator 
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which  was  operated  by  the  owner,  the  defendant,  Charles 
C.  Breuer,  by  power,  which  he  supplied,  and  it  was  under 
the  care  and  supervision  of  an  operator  employed  by  him 
for  the  purpose.  There  was  in  the  entrance  in  the  hallway 
a  sign  reaching  "Take  the  elevator,"  and  at  or  near  the  ele- 
vator another  sign,  "Ring  the  bell" — or  words  to  that  effect 
— indicating  the  mode  of  summoning  the  operator  if  he 
should  not  be  on  hand,  if  one  wished  to  take  the  elevator. 

These  facts,  which  are  not  disputed,  constituted  an  in- 
vitation to  use  the  elevator  to  all  who  might  enter  said 
building  for  any  legitimate  purpose  of  business  connected 
with  the  tenants  who  occupied  the  building,  except  those 
to  whom  a  distinct  notice  was  given  to  the  contrary,  and 
not  withdrawn  subsequently  by  direct  notice  or  by  a  waiver 
of  the  prohibition  by  the  permissive  use  of  the  elevator. 

As  a  matter  of  law  I  charge  you  that  an  agreement  or 
stipulation  in  the  lease  between  Breuer  and  the  tenants, 
prohibiting  the  use  of  the  elevator  to  employes,  in  which 
the  lessee  covenanted  that  the  passenger  elevator  should 
not  be  used  by  their  employes,  would  not  bind  the  em- 
ployes, nor  would  it  relieve  Mr.  Breuer  from  his  obligation 
of  care  toward  them  in  respect  of  a  permissive  use  of  the 
elevator,  unless  knowledge  of  the  prohibition  was  brought 
home  to  them  individually,  and  not  then  if  the  circum- 
stances,— such  as  the  absence  of  any  sign  to  this  effect  and 
the  continued  use  of  the  elevator  with  the  knowledge  of 
Mr.  Breuer  or  his  employes  without  objection, — justify  the 
belief  he  had  waived  the  prohibition. 

In  this  case  the  answer  does  not  claim  that  this  pro- 
hibition was  communicated  to  the  employes. 

Now,  as  to  all  those  who  were  permitted  to  use  the  ele- 
vator, Mr.  Breuer  was  under  an  obligation  to  use  ordinary 
care  to  provide  reasonably  safe  elevator  appliances  and  ap- 
proaches thereto,  and  to  maintain  them  in  a  reasonably 
safe  condition.  He  was  also  under  the  same  obligation  to 
provide  competent  and  careful  operators.  He  was  not  an 
insurer  of  the  safety  of  the  apparatus  or  of  the  persons  who 
might  use  it,  but  he  was  required  by  law  to  exercise  ordi- 
nary care,  such  as  an  ordinarily  careful  and  prudent  per- 


136       SUPERIOR  COURT  OF  CINCINNATI. 

son  is  accustomed  to  exercise  under  the  circumstances; 
that  is,  he  must  exercise  it  through  those  whom  he  em- 
ploys for  these  purposes;  their  care  was  his  care  and  their 
neglect  his  neglect.  So,  on  the  other  hand,  those  to  whom 
be  thus  permitted  the  use  of  the  elevator  were  bound  to  ex- 
ercise ordinary  care,  to  properly  use  these  appliances  and 
avoid  danger  therefrom. 

Now,  one  rightfully  using  an  elevator  has  a  right  to 
presume  the  presence  of  a  number  of  conditions. 

You  understand,  that  the  word  "presume"  means — "has 
a  right  to  take  for  granted,"  practically — to  assume  cer- 
tain things  existed — has  a  right  to  presume  the  presence 
of  a  number  of  conditions.  He  may  rightfully  assume 
the  elevator  is  a  suitable  and  fit  instrument  to  transport 
him  from  one  part  of  the  building  to  another,  and  he  might 
assume  with  equal  propriety  the  elevator  was  in  good  re- 
pair, and  able  to  do  that  for  which  it  was  intended. 

The  proprietor  of  a  building  is  not  required  by  law  to 
have  the  most  modern  elevator,  the  best  equipped  elevator, 
with  all  modern  appliances  connected.  He  discharges  his 
full  duty  to  the  one  using  the  elevator  if  he  keeps  the  same 
in  good  repair,  and  has  it  ready  to  accomplish  the  purposes 
for  which  it  was  intended,  that  of  a  hoist  or  lift. 

In  law  the  proprietor  of  a  building  is  charged  with  the 
duty  of  employing  a  suitable  person  to  operate  an  elevator : 
not  the  most  skillful  person,  but  one  who  understands  an 
elevator  and  knows  how  to  operate  it,  in  such  a  manner  as 
to  safely  carry  those  who  enter  the  same,  and  one  who  care- 
fully guards  the  approaches  of  the  elevator  to  avoid  danger 
to  those  who  take  it. 

What  is  ordinary  care  in  such  a  case  on  the  part  of 
one  about  to  use  an  elevator?  An  elevator  in  a  buildinsr 
for  the  carriage  of  persons  is  not  supposed  to  be  a  place 
of  danger,  to  approach  with  great  caution.  One  who  has  a 
right  to  ride  in' an  elevator  is  not  required,  if  there  is  noth- 
ing in  the  surrounding  circumstances  to  put  him  in  anticipa- 
tion of  danger,  to  make  full,  complete  and  attentive  ob- 
servations when  he  is  about  to  enter  an  elevator  in  the  or- 
dinary way.     If  he  finds  the  door  to  the  cab  open,  he  is  at 
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liberty  to  assume  its  presence — the  presence  of  the  cab  at 
that  place — and  to  rely  to  some  extent  upon  its  being  there. 
If  the  door  leading  to  the  cab  were  wholly  closed,  or  were 
partly  closed,  to  such  an  extent  he  could  not  pass  through, 
he  would  not  be  free  from  negligence  if  he  voluntarily 
opened  it.  The  jury  should  therefore  take  careful  con- 
sideration of  all  the  surrounding  circumstances,  the  objects, 
the  persons,  the  time,  place,  conditions,  just  as  they  pre- 
sented themselves  to  the  plaintiff  at  the  time — ^as  he  found 
them — ^and  determine  upon  these  facts  by  a  preponderance 
of  the  evidence,  whether  his  act  was  that  of  a  person  of 
ordinary  prudence. 

Now,  mere  negligence  will  not  justify  a  recovery;  the 
negligent  act  must  have  produced  the  injury,  must  have 
been  the  proximate  cause  of  the  injury,  and  by  'proximate 
cause''  is  meant  that  cause  which  directly  prpduced  the  in- 
jury. The  term  "proximate*'  does  not  necessarily  mean  the 
cause  nearest  in  point  of  time  or  distance,  but  does  mean 
that  cause  without  the  existence  of  which  the  injury  could 
not  have  occurred.  Injury  alone  would  not  justify  a  ver- 
dict for  the  plaintiff.  There  must  exist  both  injury  and 
wrong,  and  it  is  for  the  plaintiff  to  establish  by  a  prepon- 
derance of  the  testimony  the  fact  that  the  proximate  cause 
of  the  accident  was  the  negligence  of  the  defendant. 

If  the  plaintiff  was  rightfully  entitled  to  the  use  of  the 
elevator,  then  the  defendant  owed  to  the  plaintiff  the  duty 
of  having  the  elevator  so  constructed  and  operated  as  that 
one  could  use  it  with  safety,  and  if  you  should  find  from 
the  testimony,  that  the  elvator  was  in  good  condition  at  the 
time  of  the  accident — in  good  repair,  not  out  of  repair ;  that 
the  conduct  of  the  operator  was,  in  all  respects,  what  it 
should  have  been ;  that  there  was  no  negligence  anywhere 
on  the  part  of  the  defendant  or  his  employes :  that  the  acci- 
dent was  caused  entirely  by  the  want  of  due  care  on  the 
part  of  the  plaintiff,  then,  of  course,  the  plaintiff  can  not 
recover.  But  if  you  should  find  on  the  other  hand  this  ele- 
vator was  out  of  order  and  by  reason  of  that  fact  it  crept 
up  to  the  upper  floor,  thereby  leaving  this  pit  into  which  a 
man  might  stumble,  and  that  the  door  leading  thereto  was 
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open;  that  the  operator,  whose  duty  it  was  to  guard  that 
opening,  was  right  there ;  that  the  man  passed  him,  then  it 
is  for  you  to  say  whether  all  these  conditions  were  not  such 
as  to  excuse  any  negligence  there  might  have  been  on  his 
part;  and  if  you  find  such  to  be  the  fact  and  the  injury  was 
caused  by  the  negligence  of  the  defendant,  plaintiflF  is  en- 
titled to  recover.  If  you  should  find  from  the  testimony 
the  plaintiff  is  entitled  to  recover  then  comes  the  question 
of  his  damages.  You  have  a  right  to  take  into  considera- 
tion all  the  reasonable  expenses  made  necessary  by  this  in- 
jury, and  to  consider  what  sum  would  compensate — ^make 
good,  make  the  man  whole,  so  far  as  money  can  make  him 
whole — for  the  injury  he  suffered.  You  would  have  a  right 
to  consider  and  find  from  the  testimony  what  amount  was 
paid  to  the  physician  or  surgeon,  what  amount  was  paid  to 
the  nurse  who  cared  for  him  while  being  restored  to  health, 
the  cost  of  medicine  and  other  incidental  expenses.  You 
are  to  determine  whether  the  injury  was  of  a  permanent  or 
temporary  nature,  and  what  effect  this  may  have  upon  the 
capacity  of  the  plaintiff  in  earning  a  livelihood.  You  have 
a  right  to  take  into  consideration  the  business  in  which  he 
was  engaged,  the  nature  and  demands  of  it,  in  measuring 
the  extent  to  which  he  was  injured,  and  ascertain  how 
much  his  earning  capacity  has  been  reduced,  whether  the 
same  is  likely  to  be  permanently  reduced.  You  may  take 
into  consideration  his  age,  the  pain  and  suffering  he  has 
endured,  and  that  which  he  is  still  likely  to  suffer,  if  any, 
as  a  result  of  his  injury.  Also  take  into  consideration 
what  would  be  a  just  and  fair  compensation  to  him  for  the 
pain  and  suffering  he  endured  while  in  the  process  of  res- 
toration. Taking  all  these  things  together  and  considering 
the  matter  carefully,  you  are  to  determine  what,  in  your 
best  judgment,  is  a  fair,  reasonable  and  just  compensation 
to  him,  all  things  considered. 

Gentlemen  of  the  jury,  it  is  our  desire  on  all  sides  to 
avoid  all  possible  misunderstanding  or  error  which  may 
give  the  upper  courts  any  reason  to  set  aside  this  trial. 
Certain  pomts  have  been  called  to  my  attention  by  counsel 
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in  which  possibly  I  might  not  have  expressed  myself  with 
such  clearness  that  the  jury  got  clear  ideas. 

Among  the  undisputed  facts  I  have  assumed  and  stated 
to  you  that,  among  others,  there  was  a  sign  in  the  hall  as 
one  entered  this  building  which  read,  'Take  the  elevator/* 
That  was  my  understanding  from  the  testimony,  but  it  is 
suggested  there  is  testimony — if  so,  it  escaped  me — that  it 
simply  read  "to  the  elevator,"  instead  of  "take/'  It  is  pos- 
sible I  might  have  misunderstood  the  witness,  but  you  will 
be  the  judge  of  that. 

Now.  on  another  point  concerning  the  duty  of  the 
owner  of  a  building  or  any  one  else  who  undertakes  to  op- 
erate these  agencies  which  may  be  dangerous.  I  stated  it 
was  the  duty  of  the  owner  or  the  one  who  undertook  to  op- 
erate these  things,  through  servants  or  agents,  to  provide 
people  who  are  competent  and  skillful,  and  60  forth.  Per- 
haps a  more  accurate  statement  of  the  law  would  be  that  it 
is  the  duty  of  such  person  to  use  ordinary  care  to  pro- 
vide. This  duty  of  ordinary  care  is  one  that  runs  through 
everything,  and  it  is  to  be  applied  in  all  such  cases.  Men 
are  held  to  reasonable  care  and  duty  to  perform  their  du- 
ties. 

It  is  suggested,  as  there  is  no  testimony  respecting  the 
cost  of  medicines  or  drugs  used,  that  perhaps  that  might  be 
eliminated.  If  so,  you  can  disregard  that  as  an  element  of 
damage. 

Gentlemen,  you  will  find  two  blank  forms  of  verdict, 
one  for  plaintiff  and  one  for  defendant.  Whichever  way 
you  find,  the  foreman  will  sign  the  verdict,  to  which  you 
should  all  agree. 

If  you  find  for  the  plaintiff  then  consider  the  question 
of  damages,  and  simply  state  the  total  amount  you  find 
represents  the  damage. 
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George  VV.  Seifried  v.  John  C.  Maycox. 

1.  An  employe  who  is  under  either  an  express  contract,  or  a  con- 

tract implied  from  the  confidential  relations  existing  between 
him  and  his  employer,  not  to  disclose  trade  secrets,  has  no 
right,  after  leaving  the  employment,  to  disclose  or  use  the 
same  for  his  own  benefit,  or  to  the  injury  of  his  former  em- 
ployer.    Injunction  will  lie  to  restrain  such  disclosure  or  use. 

2.  An  employe  may,  after  leaving  his  employer's  service,  lawfully 

engage  in  the  same  line  of  business  as,  and  in  competition  with, 
the  latter,  and  to  this  end  may  avail  himself  of  the  general 
knowledge  and  practice  he  has  acquired  while  engaged  in  his 
former  employer's  service,  which  includes  the  right  to  canvass 
for  the  latter*s  customers,  the  names  of  whom  he  has  learned 
bona  fide  in  the  ordinary  course  of  experience  in  the  business; 
no  property  rights  of  the  employer  are  thereby  infringed.  But 
names  of  customers  collected  by  the  employer,  or  by  such  em- 
ploye for  him,  by  special  effort  and  at  great  expense,  which  is 
not  such  mere  information  as  is  supplied  by,  or  can  be  obtained 
from,  sources  open  to  the  public  and  which  are  guarded  by  the 
employer  from  competition  as  far  as  possible,  all  of  which  such 
employe  necessarily  obtained  by  reason  of  his  employment,  can 
not  be  used  by  such  employe  for  his  own  benefit,  or  to  the  dis- 
advantage of  his  former  employer.  Such  special  information  is 
the  property  of  the  employer ;  and  while  he  can  not  be  protected 
even  with  respect  to  these  customers  as  against  the  ordinary 
competition  of  such  employe,  yet  when  the  latter  becomes  pos- 
sessed of  his  knowledge  by  virtue  of  his  confidential  relations 
to  his  employer,  and,  after  leaving  his  employ,  makes  use 
thereof  for  his  own  benefit  to  the  injury  of  his  former  em- 
ployer, he  is  guilty  of  unfair  and  unconscionable  competition 
which  equity  will  enjoin.  Hence,  where  it  appears  that  an  em- 
ploye of  a  gold  and  silver  refiner  was,  during  his  eight  or  nine 
years  of  employment,  sent  by  his  employer  on  extended  trips 
throughout  the  country  to  see  manufacturing  jewelers,  jobbers, 
pawnbrokers,  bookbinders,  etc.,  to  ascertain  their  needs  as  to 
new  supplies,  and  their  custom  as  to  disposing  of  their  refuse 
products  of  gold,  on  the  basis  of  which  knowledge  so  obtained 
his  subsequent  trips  were  so  timed  as  to  fit  the  respective  cus- 
toms in  this  regard;  that  these  facts  were  in  some  instances 
already  known  to  the  employer,  but  in  others  w^ere  ascertained 
by  the  employe  as  part  of  his  duty  owing  to  his  employer;  that 
The  information  so  obtained  w as  such  that  it  could  not  be  ascer- 
tained from  directories  or  similar  sources  of  public  information; 
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that  he  did  not,  in  all  cases,  report  the  names  thus  ascertained 
to  the  employer,  but  that  the  names  reported  were  entered  on 
the  employer's  books;  in  such  case,  equity  will  perpetually  en- 
join such  employe  from  using  the  names  of  customers  so  ob- 
tained for  his  own  benefit,  or  to  the  disadvantage  of  his  former 
employer.  Whether  the  information  was  carried  away  in 
memory,  or  written  down,  is  immaterial. 
3.  It  is  not  a  sufficient  basis  for  affirmative  denials  in  pleadings,  for 
the  pleader  to  affirm  ignorance  of  the  matter  denied,  on  the  wit- 
ness stand. 

Hose  A,  J. 

The  amended  petition  in  this  case  alleges  that  the  plain- 
tiff, being  engaged  in  the  business  of  gold  and  silver 
refining  in  Cincinnati,  manufactures  certain  alloys  of  met- 
als for  the  use  of  manufacturing  jewelers  and  others, 
and  has  devised  certain  formulae  for  the  production  of 
gold  plate  and  gold  solder  for  dental  use,  which  formulae 
differ  from  those  used  by  others  in  the  business,  and  are 
trade  secrets  of  great  value  to  him,  and  have  always  been 
carefully  guarded.  Also,  that  in  his  business  relations 
with  customers  he  has  acquired  special  knowledge  as  to 
the  character  of  the  refined  metal  they  require  and  that 
which  they  may  have  to  sell ;  and  of  the  times  in  each  year 
when  they  make  their  sales ;  and  other  facts  relating  there- 
to, depending  on  the  character  of  the  business  of  each 
customer;  and  that  the  names  and  addresses  of  such  cus- 
tomers, together  with  the  said  facts,  are  contained  in  his 
books  of  account,  and  have  been  gathered  at  great  expense, 
and  are  also  trade  secrets  which  he  has  carefully  guarded. 
It  is  further  alleged  that  the  defendant,  who  had  been  for 
eight  or  nine  years  in  his  employ  as  clerk  and  traveling 
salesman,  left  his  employ  a  few  days  prior  to  the  filing  of 
the  petition;  that  while  in  said  employ  he  committed  to 
memory  or  copied  from  plaintiff's  books  the  names  and 
addresses  and  other  facts  relating  to  plaintiff's  customers, 
and  also  copied  from  plaintiff's  private  memoranda  the 
formulae  aforesaid  in  violation  of  his  confidential  relations 
with  plaintiff,  and  is  about  to  establish  business  of  the  same 
character  on  his  own  account,  or  with  other  persons,  and 
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intends  and  threatens  to  use  therein  said  formulae  and  list 
of  plaintiff's  customers  and  the  information  recorded  there- 
with, to  the  irreparable  injury  of  plaintiff,  for  which  he 
has  no  adequate  remedy  at  law. 

He  asks,  therefore,  an  injunction,  temporary  and  penna- 
nent,  to  prevent  the  threatened  invasion  of  his  rights,  and 
mandatory  to  compel  the  defendant  to  deliver  up  all  copies 
so  made  by  defendant,  and  for  all  other  proper  relief. 

A  temporary  order  was  granted,  as  of  course,  and  the 
defendant  having  meantime  moved  to  dissolve,  it  was  agreed 
by  parties  that  answer  should  be  filed  and  the  cause  brought 
on  for  final  hearing  upon  the  merits. 

The  answer  admits  the  defendant's  employment  in  the 
service  of  plaintiff,  and  that  defendant  left  said  emplo3rment 
and  intends  to  engage  in  similar  business  on  his  own  ac- 
count; but  denies  that  plaintiff  has  devised  and  invented 
any  formulae  for  the  preparation  of  gold  and  gold  solder 
for  use  as  alleged  in  the  petition,  and  denies  that  the 
formulae  therefor  used  by  plaintiff  are  different  from  those 
used  by  others  in  the  business  or  are  trade  secrets,  but 
alleges  that  the  formulae  used  by  plaintiff,  of  which  de- 
fendant has  any  knowledge,  have  been  in  general  use  for 
many  years.  Defendant  denies  ever  copying  any  of  plain- 
tiff's formulae  from  plaintiff's  books  or  the  names  and  ad- 
dresses, or  other  facts  relating  to  plaintiff's  customers ;  and 
denies  each  and  every  other  allegation  not  specifically  ad- 
mitted. 

The  testimony  shows  that  the  defendant  solicited  a  work- 
man in  plaintiff's  employ  to  leave  and  join  defendant  in  a 
competing  business,  declaring  that  he  had  copies  of  all 
plaintiff's  formulae  and  books  and  could  open  the  eyes  of 
the  plaintiff's  customers.  He  referred  particularly  to  a 
little  book  carried  by  plaintiff  in  his  pocket,  saying  that  he 
had  copies  of  every  formula  in  it;  that  he  had  copies  of 
everything  in  plaintiff's  office— all  the  formulae,  addresses 
and  books.  These  statements,  in  substance,  were  made  to 
the  party  addressed,  openly,  in  the  presence  of  his  wife 
and  sister-in-law,  who  testified  in  corroboration. 

The  defendant  admits  the  interview,  and  says  he  opened 
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it  by  stating  that  he  understood  that  the  plaintiff  intended 
to  place  a  man  over  Eith  (the  party  addressed)  and  he 
did  not  know  whether  Eith  would  like  it;  that  he  asked 
Eith  to  join  him  in  business,  stating  that  he  (defendant) 
knew  all  the  customers,  and  showed  Eith  that  he  was  thor- 
oughly acquainted;  that  he  knew  all  the  different  formulae 
for  alloying  the  gold;  knew  the  office  work;  "knew  what 
the  customers  wanted  and  could  handle  them." 

He  denies  having  a  copy  of  anything  in  plaintiff's  book 
(referring  to  the  pocket  memorandum  book)  ;  denies  having 
copies  of  the  formulae;  denies  knowledge  of  the  formulae 
used  by  the  plaintiff;  and  admits  that  he  exaggerated  in 
telling  Eith  that  he  knew  all  the  formulae  for  alloying  the 
gold. 

The  testimony  of  the  defendant  does  not  correspond  with 
the  allegations  of  the  answer.  It  is  not  a  sufficient  basis 
for  affirmative  denials  in  pleading  to  affirm  ignorance  on 
the  stand  of  tlie  subject-matter  denied;  however,  the  ad- 
missions concerning  the  details  of  the  interview  with  Eith 
and  the  members  of  his  family,  and  other  statements  of  the 
defendant  on  the  stand  indicate  a  want  of  moral  perception 
of  the  obligations  inseparable  from  confidential  business 
relations  that  does  not  commend  itself  to  the  favorable 
consideration  of  a  court  of  equity. 

The  testimony  shows  that  the  formulae  for  gold  plate 
and  gold  solder  for  dental  use  were  upon  paper  slips  kept 
in  a  private  pocketbook  by  plaintiff  and  only  taken  out 
when  weighing  and  assembling  the  materials  for  the  al- 
loys, used  by  himself  only  and  replaced  after  such  use. 

These  formulae  were  by  consent  arrangement  exhibited 
to  opposite  counsel  under  agreement  of  secrecy,  and  a  copy 
deposited  with  the  court. 

Testimony  of  several  dentists  and  local  manufacturers 
was  adduced,  showing  the  state  of  the  art;  and  on  this 
point  I  find  that  the  novelty  of  the  combinations  indicated 
is  fully  and  satisfactorily  established,  and  that  the  com- 
binations of  materials  and  alloys  as  shown  in  the  formulae 
were  devised  and  produced  by  plaintiff  as  the  result  of  his 
experience  and  skill,  through  experiments  undertaken  to 
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the  end  of  producing  products  embodying  certain  desirable 
qualities  differing  from  the  products  of  other  manufactur- 
ers ;  and  that  they  were  in  fact  regarded  and  used  by  him  as 
trade  secrets  in  his  business,  and  that  this  fact  was  fully 
known  to  the  defendant. 

The  law  governing  this  branch  of  the  case  is  well  settled. 
A  case  decided  by  the  Court  of  Errors  and  Appeals  of 
New  Jersey  in  1903,  namely,  Stone  v.  Goss,  55  Atl.  Rep., 
736,  is  perhaps  the  most  exhaustive  and  satisfactory  of  re- 
cent cases  in  this  country  and  contains  a  full  review  of  the 
English  and  American  authorities,  establishing  the  prin- 
ciple, stated  by  the  court  as  follows: 

"Employes  of  one  having  a  trade  secret,  who  are  under 
an  express  contract,  or  a  contract  implied  from  their  con- 
fidential relations  to  their  employer,  not  to  disclose  that 
secret,  will  be  enjoined  from  divulging  the  same  to  the  in- 
jury of  their  employer,  whether  before  or  after  they  have 
left  his  employ;  and  that  other  persons  who  induce  the 
employe  to  disclose  the  secret,  knowing  of  his  contract  not 
to  disclose  the  same,  or  knowing  that  this  disclosure  is 
in  violation  of  the  confidence  reposed  in  him  by  his  em- 
ployer, will  be  enjoined  from  making  any  use  of  the  in- 
formation so  obtained  although  they  might  have  reached  the 
same  result  independently  by  their  own  experiments  or 
efforts." 

The  disclosure  of  the  secret  to  the  court,  made  necessary 
by  the  ordinary  exigencies  of  a  trial,  was  dealt  with  in  that 
case  as  I  have  dealt  with  it  here.  The  same  difficulty  arose 
many  years  ago  in  a  case  before  Lord  Eldon  (Newbury  v. 
James,  2  Meriv.,  446,  451),  and  this  testimony  was  taken, 
in  camera,  under  the  injunction  of  secrecy  upon  counsel  as 
officers  ot  the  court,  as  has  been  done  in  many  cases  since 
Lord  Eldon's  time. 

The  leading  American  cases  in  support  of  Stone  v.  Goss, 
supra,  are  Peabody  v.  Norfolk,  98  Mass.,  452  (followed 
in  100  Mass.,  75)  ;  Florence  Sezving  Mach.  Co.  v.  Seunng 
Mach,  Co.,  no  Mass.,  i,  ii ;  Ryalls  v.  Mechanics  Mills,  150 
Mass.,  190,  191   (22  N.  E.  Rep.,  766;  5  L.  R.  A.,  667) : 
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Thum  Co.  V.  Tloczynski,  114  Mich.,  149  (72  N.  W.  Rep., 
140;  68  Am.  St.  Rep.,  469)  ;  Westervelt  v.  Paper  &  Supply 
Co.,  154  Ind.,  673  (57  N.  E.  Rep.,  552) ;  Salomon  v.  Herts, 
40  N.  J.  Eq.,  400  (2  Atl.  Rep.,  379) ;  Tabor  v.  Hoffman, 
118  N.  Y..  30  (23  N.  E.  Rep.,  12;  16  Am.  St.  Rep.,  740)  ; 
and  the  difference  between  mere  skill  in  manipulation  (as 
urged  in  argument  in  this  case)  and  a  process  of  manufac- 
ture which  may  properly  constitute  a  trade  secret,  is  well  ex- 
emplified, as  against  the  defendant's  contention,  in  Carnegie 
Steel  Co,  V.  Iron  Co,,  185  U.  S.,  403  (22  Sup.  Ct.  Rep., 
698 ;  46  L.  Ed.,  968) . 

The  question  of  confidential  relationship,  as  deducible 
in  the  present  case,  from  the  nature  of  the  employment,  is 
settled  upon  principle  well  expressed  by  Kekewitch,  J. 
(1892),  in  Merryzveather  v.  Moore,  61  L.  J.  Ch.,  505,  as 
follows : 

"Where  the  relation  is  of  pure  service,  unmixed  with  any 
element  of  apprenticeship,  the  servant,  if  his  employment 
necssarily  invests  him  with  special  information  which  can 
be  profitably  used,  has  no  right,  after  he  has  quitted  service, 
to  use  that  information  for  his  own  benefit." 

So  far,  therefore,  as  concerns  the  power  and  duty  of  the 
court  to  enjoin  the  disclosure  and  use  by  the  defendant 
of  the  trade  secrets  of  the  plaintiflF  embodied  in  the  formulae 
for  dental  gold  and  gold  solder  placed  in  the  hands  of  the 
court,  the  case  seems  clear  and  beyond  question. 

As  to  the  branch  of  the  case  relating  to  the  customers, 
there  is  more  difficulty,  arising  in  part  from  the  state  of 
the  law,  and  in  part  from  the  nature  of  the  evidence  adduced 
in  the  case. 

It  is  shown  that  the  defendant,  Maycox,  was  sent  out  on 
extended  trips  to  see  manufacturing  jewelers,  jobbers,  pawn- 
brokers, bookbinders,  etc.,  to  ascertain  their  needs  as  to 
new  supplies  and  their  customs  as  to  the  disposition  of  their 
refuse  product  of  gold ;  and,  on  the  basis  of  the  knowledge 
thus  gained,  his  subsequent  trips  were  so  timed  as  to  fit 
their  customs  in  this  regard. 

The  question  is,  whether  the  knowledge  thus  gained  as 
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to  the  sources  and  general  character  of  supply  material, 
is  the  general  knowledge  appertaining  to  the  business,  or 
is  special  in  the  sense  of  establishing  special  relations  with 
this  particular  business;  and  (2)  whether,  if  of  the  latter 
character,  it  has  been  put  into  such  concrete  form  as  to 
constitute  ^as  in  the  case  of  trade  formulae)  a  tangible 
property  right  whose  invasion  a  court  of  equity  can  enjoin. 
This  question  is  elaborately  considered,  upon  the  earlier 
English  authorities,  in  Robb  v.  Green,  2  Q.  B.  Div.,  i 
(1895),  wherein  the  defendant,  being  employed  as  manager 
of  plaintiff's  business,  left  the  employ  and  set  up  in  a 
similar  business  on  his  own  account,  and  had  during  his 
service  copied  from  his  master's  book  of  orders  the  names 
and  addresses  of  customers,  to  facilitate  his  own  solicita- 
tions, and  it  was  claimed  that  all  the  defendant  did  wa*^ 
justified  in  law.     Hawkins,  J.,  says: 

"As  to  the  third  contention"  (namely,  that,  as  the  obli- 
gation of  defendant  to  refrain  from  such  acts  was  not  made 
part  of  the  written  contract  of  service,  it  could  not  be  im- 
plied), *'I  have  a  very  decided  opinion,  that,  in  the  absence 
of  any  stipulation  to  the  contrary,  there  is  involved  in 
every  contract  of  service  an  implied  obligation,  call  it  by 
what  name  you  will,  on  the  servant,  that  he  shall  perform 
his  duty  especially  in  these  essential  respects,  namely:  that 
he  shall  honestly  and  faithfully  serve  his  master;  that  he 
shall  not  abuse  his  confidence  in  matters  appertaining  to 
his  service  and  that  he  shall  by  all  reasonable  means  in 
his  power  protect  his  master's  interests  in  respect  to  mat- 
ters confided  to  him  in  the  course  of  his  service.  It  would 
be  monstrous  to  suppose  that  a  servant  should  be  absolved 
from  the  observance  of  these  essential  elements  to  good 
service,  unless  they  were  in  terms  especially  provided  for 
in  the  contract." 

The  court  then  review  at  length  many  earlier  cases  in- 
cluding that  of  Irish  v.  Irish,  40  Ch.  Div.,  49,  cited  by  the 
defendant  here,  which  he  distinguishes  as  not  involving 
the  element  of  designedly  preparing  the  way  for  "soliciting 
the  customers  of  his  master  by  breaches  of  confidence  during 
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his  service,"  and  shows  by  the  weight  of  the  English  au- 
thority the  principle  of  decision  to  be  this :  That  wherever 
concrete  act  is  shown  during  service,  designedly  to  enable 
the  servant  to  carry  away  and  utilize  the  information  as  to 
customers,  etc.,  that  is  the  property  of  the  master,  in  the 
sense  that  it  has  been  specially  gathered,  and  is  not  mere 
information  that  is  supplied  by  sources  open  to  the  public 
(such  as  trade  directories  and  the  like),  the  servant  may  be 
restrained. 

It  is  said  elsewhere  in  the  opinion,  that,  having  left  his 
master,  he  may  lawfully  set  up  in  the  same  line  of  business 
and  may  canvass  for  his  late  master's  customers,  whose 
names  he  has  learned,  bona  fide,  accidentally — which  can 
mean  only  that  general  knowledge  which  any  one  might  ob- 
tain in  the  ordinary  course  of  experience  in  the  business. 
This  is  expressed  more  clearly  by  Bowen,  L.  J.,  in  Helmore 
v.  Smith,  35  Ch.  Div.,  449,  as  follows: 

"If  the  acts  complained  of  merely  amounted  to  such 
fair  competition  as  the  business  would  be  liable  to  experi- 
ence in  the  ordinary  course  they  would  be  unobjection- 
able.* 

But,  as  said  by  Hawkins,  J.,  in  Robb  v.  Green,  supra: 

"The  collection  together  of  these  names  and  addresses 
(t.  e,,  of  customers)  in  the  order  book  was  the  property 
of  the  plaintiff.  *  *  *  By  making  a  copy  of  the  order  book, 
defendant  was  able  to  canvass  at  once  each  of  his  master's 
customers  without  trouble  or  expense." 

And  again,  in  substance,  it  is  said,  that  not  only  is  his 
act  reprehensible,  but  it  is  so,  even  if  the  information  was 
carried  away  in  memory  and  written  down  elsewhere. 
"The  information,"  says  the  court,  "is  the  property  of  the 
employer.    The  mere  property  in  the  paper  is  nothing." 

The  principle  established  in  these  cases  is  not  essentially 
different  from  that  governing  trade  secrets.  There  is  a 
certain  amount  of  general  knowledge  and  general  practice 
in  relation  to  every  business  which  is  common,  and  in 
which  a  proprietor  can  have  no  property  right.    Indeed,  in 
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many  cases  there  may  be  nothing  more;  and  any  clerk  or 
employe  may  avail  himself  of  this  with  entire  freedom  when 
he  enters  the  field  in  competition.  But  in  others,  there 
is  more  or  less  matter  of  a  special  nature,  gathered,  it 
may  be,  at  great  expense,  and  by  special  effort,  which  is 
guarded  as  far  as  possible  from  competitors.  In  this  class, 
fall  not  only  secret  processes  of  manufacture,  but  any 
special  facts  in  relation  to  customers,  or  of  a  character 
not  generally  known  or  easily  ascertainable,  which,  being 
ascertained  in  the  course  of  dealing,  are  of  special  advan- 
tage to  the  business  and  constitute  a  valuable  element  of 
the  good  will. 

A  dealer  or  manufacturer  can  not  be  protected,  as  to 
the  first,  against  ordinary  competition;  but  as  against 
those  who  become  possessed  of  special  knowledge  by  virtue 
of  the  confidential  relations  of  employment,  equity  will  in^ 
terfere  by  its  preventive  action  to  forestall  a  competition 
that  is  unfair  and  unconscionable. 

The  testimony  here,  while  not  in  all  respects  as  full  and 
clear  as  might  be  desired,  shows,  nevertheless,  that  some 
of  the  sources  of  supply  of  raw  material  are  shops  of  manu- 
facturers, such  as  manufacturing  jewelers,  mirror  makers, 
bookbinders,  etc.,  who  accumulate  refuse  gold,  and  at  cer- 
tain times,  according  to  their  individual  circumstances,  col- 
lect and  dispose  of  it.  The  defendant  has  testified  to  this,  and 
also  to  the  fact  that  these  persons  and  the  facts  concerning 
their  business  were  in  some  instances  already  known  to 
his  employer,  and  in  other  cases  ascertained  by  himself 
as  part  of  his  duty  while  in  the  plaintiff's  service  and 
under  his  pay.  He  also  makes  it  clear  that  this  information 
couldn't  be  ascertained  from  directories  or  similar  sources 
of  public  information.  He  did  not  in  all  cases  report  the 
names  thus  ascertained  to  his  employer ;  but,  so  far  as  this 
was  done,  the  names  and  addresses  were  on  the  books  of 
the  business.  He  also  admitted  that  he  knew  all  the  cus- 
tomers, and  gives  this  as  a  reason  why  it  was  not  neces- 
sary for  him  to  copy  the  information  from  the  books,  and 
denies  having  done  so. 

The  names  and  addresses  so  entered  upon   the  books, 
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whether  procured  by  the  plaintiff  or  by  the  defendant  for 
the  plaintiff,  fall  within  the  rule  of  Robb  v.  Green,  supra, 
and  that  stated  in  Helmore  v.  Smith,  supra,  as  follows: 

"The  servant  may  resort  to  fair  competition,  but  if  en- 
trusted with  important  information,  viz. :  the  names  of  cus- 
tomers of  the  firm  reduced  to  a  list,  *  *  *  it  is  implied  in 
the  contract  between  the  master  and  servant,  that  such  con- 
fidential information  shall  not  be  used  to  the  master's  disad- 
vantage." 

Justice  Story  (2  Story,  Equity,  Section  952)  adopts  this 
doctrine,  stated  as  follows : 

"Courts  of  equity  will  restrain  a  party  from  making  a 
disclosure  of  secrets  communicated  to  him  in  the  course  of 
a  confidential  employment.  And  it  matters  not  in  such  cases 
whether  the  secrets  be  secrets  of  trade,  or  secrets  of  title, 
or  any  other  secrets  of  the  party  important  to  his  interests." 
See  also  High,  Injunctions,  1108. 

Upon  the  whole  case,  therefore,  I  am  satisfied  that  the 
plaintiff  has  established  his  right  to  relief  as  prayed  and 
that  the  injunction  should  be  made  permanent,  with  such 
modifications  as  may  be  necessary  to  conform  with  the  views 
herein  expressed,  and  it  is  so  ordered. 

If  counsel  can  not  agree  upon  the  form  of  the  injunction 
order,  drafts  may  be  submitted. 

Decree  for  plaintiff,  with  order  for  permanent  injunction. 

Chas.  B.  Wilhy,  for  plaintiff. 

John  C,  Healy  and  A.  L.  Herrlinger,  for  defendant. 
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Anna  Holzenkamp  v.  Cincinnati  Traction  Co.* 

For  the  purpose  of  responsibility  for  negligent  acts  producing  in- 
jury the  relation  of  carrier  and  passenger  begins  when  a  person, 
intending  in  good  faith  to  take  passage,  and  with  the  express 
or  implied  assent  of  the  carrier,  places  himself  in  a  position 
necessary  to  avail  himself  of  the  facilities  for  transportation 
which  the  carrier  offers;  but  the  fact  of  physical  contact  with 
the  car  is  not  an  indispensable  criterion  of  the  carrier's  liability. 

Hosea,  J. 

Motion  for  new  trial. 

This  motion  raises  an  interesting  question,  by  no  means 
easy  of  solution,  namely :  When  and  under  what  precise  cir- 
cumstances does  one  who  intends  to  take  passage  upon  the 
vehicle  of  a  common  carrier  become  a  passenger  to  an  extent 
entitling  him  to  recover  for  injuries  received  through  negli- 
gence of  the  carrier,  under  the  law  applicable  as  between 
carrier  and  passenger? 

In  the  case  at  bar  the  plaintiflF,  with  others,  had  gone  to  a 
near-by  street  crossing,  where  defendant's  cars  usually  took 
up  passengers,  and  stood  near  the  track  for  the  purpose  of 
taking  passage  on  said  cars ;  and  after  the  car  had  stopped 
for  the  purpose  of  taking  them  on  board,  and  while  the 
plaintiff,  who  had  approached  the  car  for  the  purpose  of 
entering  it,  was  about  to  do  so,  she  was  struck  and  severely 
injured  by  a  falling  trolley  pole,  dislodged  and  broken  by 
the  conductor  who  was  shifting  the  trolleys  from  one  set  of 
wires  to  another. 

The  charge  excepted  to  is  as  follows : 

"(i)  If  the  jury  finds  from  the  testimony  that  the  plaint- 
iff had  gone  to  the  corner  of  Franklin  avenue  and  Harrison 
avenue,  and  that  thereupon  the  car  of  defendant  came  to 
said  point  and  stopped  for  the  purpose  of  taking  the  plaintiff 
aboard  as  a  passenger,  and  that  it  was  at  a  point  near  a  cor- 
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ner  where  the  cars  of  the  defendant  were  in  the  habit  of 
stopping  to  take  on  passengers,  and  that  plaintiff  was  stand- 
ing in  the  street  adjacent  to  and  by  the  car  track  along  which 
the  car  came  going  to  the  city,  and  that  the  plaintiff  intended 
to  get  on  the  car  and  was  about  to  do  so,  and  the  car  stopped 
at  the  point  where  she  was  standing  to  enable  her  to  do  so ; 
and  if  the  jury  find  that  just  as  the  plaintiff  was  about  to 
step  on  the  car  she  was  struck  by  the  broken  or  falling  trol- 
ley, then  I  charge  you,  that,  for  the  purposes  of  this  case, 
the  plaintiff  was  a  passenger  on  the  car,  and  if  the  plaintiff 
was  then  and  there  struck  and  injured  by  the  trolley  break- 
ing and  falling  upon  her  from  said  car,  that  a  presumption 
arises  in  the  absence  of  other  proof  that  the  traction  com- 
pany was  guilty  of  negligence." 

In  the  argument,  objection  is  taken  to  the  phrase  "about 
to  step  upon  the  car,"  in  which  the  word  "about,"  used 
without  any  qualification,  is  thought  to  be  misleading,  be- 
cause it  does  not  necessarily  mean  actual  physical  contact 
with  the  car,  in  the  act  and  with  the  intent  of  becoming  a 
passenger  thereon,  which  contact  is  asstmied  to  be  essential 
to  the  relationship  of  carrier  and  passenger.  This  narrows 
the  inquiry  to  this,  namely :  Whether  actual  physical  contact 
with  the  car,  in  the  case  of  one  in  the  act  and  with  the  intent 
of  entering  it,  as  a  passenger  thereon,  is  a  necessary  predi- 
cate of  recovery? 

Suppose  that  two  intending  passengers,  about  to  take  pas- 
sage, under  precisely  the  same  circumstances,  were  injured 
by  the  falling  of  a  trolley  pole ;  and,  of  these  two,  one  had  a 
foot  upon  the  step  in  the  act  of  entering  the  car,  and  the 
other,  although  fairly  in  the  act  of  entering  the  car,  had  not 
yet  come  in  actual  physical  contact  with  the  car ;  upon  what 
rational  principle  should  the  one  be  entitled  to  recover  for 
the  injury  and  not  the  other? 

We  may  admit,  as  a  correct  legal  proposition,  that  the 
relation  of  carrier  and  passenger  arises  out  of  the  passen- 
ger's submission  of  himself  to  the  carrier  for  safe  transport. 
In  respect  of  injuries  occasioned  by  the  sudden  and  untimely 
starting  of  cars  before  passengers  have  gotten  fairly  aboard. 
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physical  contact  is  made  a  prominent  feature  in  decisions  of 
courts  thereon;  but  this  is  so,  because  this  fact  is  the  sine 
qua  non  of  the  injury  itself.  These  cases,  therefore,  can  not 
be  accepted  as  authority  for  the  proposition  that  physical 
contact  is  an  exclusive  prerequisite  to  recovery,  in  all  cases ; 
so  that,  even  if,  for  the  purpose  of  discussion,  we  accept 
physical  contact  as  a  general  rule  of  decision,  it  must  be 
with  the  understanding  that  it  is  subject  to  well-recognized 
exceptions,  or,  to  use  the  language  of  a  well-considered  case 
to  which  I  shall  advert,  that  "it  is  not  an  inflexible  rule." 

Thus  the  principle  is  well  established  that  the  relation  of 
carrier  and  passenger  begins  when  one  enters  upon  the 
premises  of  the  carrier  with  intent  to  take  a  train  or  car 
in  due  course. 

In  Gordon  v.  Raihvay,  40  Barb.,  546,  the  principle  is  thus 
expressed : 

"Neither  an  entry  into  the  cars  upon  a  railroad,  nor  the 
payment  of  fare,  is  essential  to  create  the  relation  of  carrier 
and  passenger.  Being  within  the  waiting-room,  waiting  to 
take  the  car,  is  as  effectual  to  make  one  a  passenger  as  if 
he  were  in  the  body  of  the  car." 

See  also  in  general  support  of  this  principle:  Pitts  & 
L.  E.  Ry.  V.  Gongzvahr,  i  O.  S.  C.  D.,  30  (22  Bull.,  280)  ; 
Chicago  &  E,  I.  Ry.  v.  Jennings,  89  111.  App.,  335 ;  Illinois 
C.  Ry.  V.  Treat,  75  111.  App.,  327;  Jeffersonville,  etc.,  Ry.  v. 
Riley,  39  Ind.,  568;  Earth  v.  Railway,  142  Mo.,  535  (44  S. 
W.  Rep.,  778)  ;  Choate  v.  Railway,  67  Mo.  App.,  105 ;  Exton 
V.  Raihvay,  63  N.  J.  Law,  356  (46  Atl.  Rep.,  1099). 

The  case  of  Hctselton  v.  Railway,  71  N.  H.,  589  (53  Atl. 
Rep.,  1016),  is  also  instructive  in  this  connection.  It  there 
appeared  that  a  short  board  walk  or  platform — ^part  of  a 
public  street — was  utilized  by  a  street  railway  for  receiving 
and  discharging  passengers.  A  car,  having  stopped  a  little 
short  of  its  proper  position,  an  intending  passenger  walked 
back  alongside  the  car  to  find  a  seat,  but  stepped  off  the 
end  of  the  walk  or  platform  and  was  injured.  The  defense 
was,  among  other  things,  that  the  man  had  not  attained 
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physical  contact  with  the  car  and  was,  therefore,  not  a  pas- 
senger.   But  the  court  said,  page  1017: 

"Physical  contact  with  the  car  was  not  necessary  to  con- 
stitute the  plaintiif  a  passenger,  and  entitle  him  to  the  care 
due  to  that  relation.  Rogers  v.  Steamboat  Co,,  86  Me.,  261 
(29  Atl.  Rep.,  1069;  25  L.  R.  A.,  491)  ;  Allender  v.  Raihvay, 
37  Iowa,  264;  Smith  v.  Railway,  32  Minn.,  i  (18  N.  W. 
Rep.,  827 ;  50  Am.  Rep.,  550)  ;  4  Elliott  Railroads,  2460 ; 
Booth,  St.  Rys.,  Section  326;  Joyce,  Elec.  Law,  Section 
528." 

By  way  of  emphasis,  this  point  is  restated  in  the  syllabus, 
as  an  independent  proposition,  as  follows: 

"It  is  not  necessary  that  a  person  should  have  come  in 
physical  contact  with  a  street  railway  car  to  constitute  him 
a  passenger  and  entitle  him  to  the  care  due  to  that  rela- 
tion." 

The  principal  ground  of  decision,  however,  was,  that  the 
company,  having  adopted  and  utilized  the  platform  in  ques- 
tion, it  was,  to  all  intents,  their  premises  as  to  passengers 
and,  therefore,  the  case  was  decided  upon  the  principles 
exemplified  in  Gordon  v.  Raikvay,  supra. 

But,  underlying  these  and  other  cases,  is  the  broader 
principle,  that,  for  the  purposes  of  responsibility  for  neg- 
ligent acts  producing  injury,  the  relation  of  carrier  and  pas- 
senger begins  when  a  person,  intending  in  good  faith  to 
take  passage  and  with  the  express  or  implied  assent  of  the 
carrier,  places  himself  in  a  position  necessary  to  avail  him- 
self of  the  facilities  for  transportation  which  the  carrier 
offers.  In  the  cases  last  cited,  entrance  upon  a  waiting  plat- 
form or  premises  is  the  criterion  of  acceptance  of  the  car- 
rier's oflfer,  and  establishes  the  contractual  relation  as 
against  negligence.  But  in  the  case  of  ordinary  street  cars, 
why  should  not  the  contractual  relation  be  considered  as 
established  within  what  may  be  termed  the  sphere  of  peril 
incident  to  street  cars,  whenever  a  person  has  signaled  a 
car  and,  in  response  thereo,  the  car  has  stopped  to  take  the 
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passenger  aboard  ?    In  this  suggestion  lies,  I  think,  the  true 
criterion  of  decision  in  such  cases. 

Thus,  in  Smith  v.  Raihvay,  32  Minn.  (t8  N.  W.  Rep.. 
827;  50  Am.  Rep.,  550),  it  is  said: 

**The  rule  is  not  inflexible  that  to  entitle  a  person  to  such 
protection  he  must  be  actually  within  the  vehicle  or  upon 
some  portion  of  it.  Otherwise  he  might,  in  good  faith,  and 
in  the  exercise  of  due  care,  place  himself  in  a  position  of 
peril  while  in  the  act  of  taking  passage,  upon  the  consent 
and  invitation  of  the  carrier,  and  the  latter  be  bound  to  the 
exercise  of  ordinary  care  only.  Brien  v.  Bennett,  8  Car.  & 
P.,  724;  Allender  v.  Railway,  37  Iowa,  264;  Gordon  v.  Rail- 
way, 40  Barb.,  546;  Commonwealth  v.  Railway,  129  Mass., 
501 ;  Thompson,  Carriers,  42;  Hutchinson,  Carriers,  Section 
556;  Shearman  &  Redfield,  Negligence,  Section  262." 

The  principle  here  indicated  is  more  elaborately  discussed 
in  Keator  v.  Traction  Co,,  191  Pa.  St.,  102  (43  Atl.  Rep., 
86;  44  L.  R.  A.,  546;  71  Am.  St.  Rep.,  758^  arising,  how- 
ever, upon  a  state  of  fact  in  some  respects  different.  The 
passenger  held  a  so-called  "transfer'*  from  one  line  to  an- 
other owned  by  the  same  company,  separated  by  a  city  block. 
It  was  conceded  that  during  the  passage  from  one  line  to 
another,  the  party  was  not  under  the  care  of  the  company, 
but  on  reaching  the  point  where  she  was  to  take  the  second 
car,  and  when  going  toward  it  from  the  street  curb,  and 
when  about  five  feet  distant  from  the  car,  she  was  injured 
by  a  falling  trolley  pole,  just  as  in  the  case  at  bar.  I  quote 
the  following  from  the  opinion  of  Mr.  Justice  Dean,  page  87 : 

"But,  taking  the  undisputed  facts,  was  the  plaintiff's  re- 
lation to  defendant,  at  the  time  of  the  injury,  that  of  a  pas- 
senger? If  so,  then  the  burden  was  on  defendant  to  show 
it  had  exercised  a  high  degree  of  care  towards  her  because 
of  that  relation.  It  offered  no  evidence  as  to  the  strength 
of  the  trolley  pole — whether  it  had  been  subject  to  in- 
spection at  any  time,  whether  age  and  constant  use  had 
destroyed  the  tenacity  of  its  fiber,  or  even  whether  it  was 
ever  safe  for  its  purpose.    The  fact  stood  out,  undisputed, 
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that,  in  manipulating  the  pole  in  the  usual  way,  it  broke, 
and  injured  plaintiff.  *  ♦  *  Unquestionably,  the  carrier  is 
not  answerable  for  the  condition  of  the  highway  on  which 
the  passenger  alights,  or  from  which  he  stands  or  steps 
before  entering  the  car;  nor  is  it  answerable  for  the  con- 
duct of  third  persons  who,  by  neglect,  cause  injury  in  such 
situation  to  the  passenger.  But,  in  the  case  of  these  par- 
ticular conveyances  (electric  cars)  necessarily,  and  im- 
mediately on  the  car  stopping  at  the  end  of  the  route,  the 
motorman  proceeds  to  reverse  the  trolley.  Ordinarily,  this  is 
attended  with  no  danger  to  any  one.  The  act  is  performed 
while  some  of  the  passengers  have  alighted  and  are  on  the 
sidewalk,  out  of  reach  of  the  trolley  pole;  some 
are  between  the  curb  and  the  car,  and  probably  some 
yet  in  the  car.  Can  it  be  argued  with  any  plausibility 
that,  in  changing  the  trolley  pole,  the  carrier  owes  no  duty 
to  its  passengers  who  are  not  out  of  reach  of  danger  from 
a  part  of  the  very  vehicle  in  which  they  have  been  car- 
ried? Clearly,  the  duty  to  the  passenger,  under  such  cir- 
cumstances, with  that  kind  of  vehicle,  does  not  end  the 
moment  the  passenger's  foot  touches  the  street.  And  so 
with  the  next  starting  car.  She  has  traversed  the  sidewalk, 
and  is  on  the  pavement  *  *  *  the  car  moves  up  to  the 
end  of  the  line  in  front  of  her,  and  stops;  she  steps  out- 
side the  curb,  and  moves  towards  it;  the  seats  are  being 
reversed;  two  or  three  passengers  are  already  in  the  car; 
when  within  four  or  five  feet  of  it,  she  is  struck  by  the 
broken  pole,  which  of  necessity  is  being  changed.  Why 
is  she  within  reach  of  this  peril?  She  is  not  a  traveler  on 
the  highzvay,  is  not  a  resident  who  desires  to  cross  the 
street;  is  not  a  mere  spectator  zvho,  from  curiosity  or  idle- 
ness, stands  in  that  position  zvith  reference  to  the  car.  She 
is  there  because,  under  the  stipulations  of  the  contract  then 
in  her  possession,  she  has  a  right  to  take  passage  on  that 
particular  car  at  that  point.  In  no  sense  is  she  one  of  the 
general  public  on  the  highway.  She  is  at  that  point,  at 
that  particular  juncture,  because  she  could  not  receive  the 
consideration  of  her  contract,  *  *  *  {f  she  ivere  anyzvhere 
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else.  If  it  were  not  for  her  contract,  she  zvould  not  be 
there  at  all.  Surely,  m  such  situation,  under  such  circum- 
stances, the  carrier's  duty  to  her  was  what  it  owed  to  a 
passenger — as  much  so  as  if  her  injury  had  been  caused 
by  a  rotten  step  on  the  car.  When  she  came  within  reach 
of  the  vehicle  provided  for  her  transportation,  the  carriers 
duty  7ifas  that  she  should  not  be  injured  by  the  vehicle, 
if  the  highest  degree  of  care  could  prevent  it.  Such  care 
appellant  was  bound  to  show  affirmatively.  It  did  not 
attempt  to  show  it.  Therefore  it  is  answerable  in  damages 
for  her  injury." 

I  have  italicised  some  of  the  latter  sentences  of  this  opin- 
ion which  confirm  the  view  I  have  hereinbefore  indicated, 
namely :  That  where  the  party  has  come  within  the  sphere 
of  danger  from  such  accidents  as  happened,  at  the  invita- 
tion of  the  carrier,  and  as  a  necessary  preliminary  to 
entering  the  car,  the  relation  of  passenger  is  established  as 
against  negligence  of  the  carrier.  In  such  a  case  the 
responsibility  of  the  carrier  rests  upon  a  principle  analogous 
to  estoppel — as  where  one,  by  representation  or  conduct, 
has  induced  another  to  alter  his  position  to  his  detriment. 

The  principles  enunciated  in  Keator  v.  Traction  Co,, 
supra,  apply,  as  it  seems  to  me,  with  equal  force  to  an  in- 
tending passenger,  who  has  taken  a  position  near  the  track, 
hailed  the  car,  and  the  car  has  stopped  to  enable  him  to  get 
aboard.  Here  is — under  the  custom  and  the  necessary  con- 
ditions inherent  in  the  business — a  proposition  on  one  side 
and  acceptance  on  the  other.  The  passage  contract  is  com- 
plete. The  further  facts  as  to  boarding  the  car  and  paying 
the  passage  money  relate  to  the  execution  and  not  to  the 
making.  They  are  evidential  facts  merelv,  and  not  condi- 
tions  precedent  to  the  completion  of  the  legal  obligation. 

This  I  understand  to  be  the  basis  of  I^ord  Abin^er's  nil- 
ing  in  Brien  v.  Bennett,  S.  C.  &  P.,  724,  where  a  gentle- 
man who  has  hailed  and  stopped  an  omnibus,  and  *'just 
as  he  was  putting  his  foot  on  the  step,"  was  thrown  down 
and  injured  by  the  starting  of  the  vehicle.     The  court  said : 
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**I  think  that  the  stopping  of  the  omnibus  inipHes  con- 
sent to  take  the  plaintiff  as  a  passenger  and  that  it  is  evi- 
dence to  go  to  the  jury." 

A  similar  state  of  fact  arose  in  Gordon  v.  RailzK^ay,  175 
Mass.,  181  (55  N.  E.  Rep.,  990,  991),  in  which  Justice 
Holmes,  now  of  the  United  States  Supreme  Court,  said: 

"The  judge  was  right  in  his  ruling  as  to  the  deceased 
being  a  passenger.  He  was  a  passenger,  if  the  car  had 
stopped  for  him  and  he  was  in  the  act  of  getting  aboard 
when  the  car  started.'* 

In  Gordon  v.  Raikcay,  supra,  there  was  testimony  that 
the  man  had  one  foot  on  the  running-board ;  but.  as  the 
chief  justice  ignores  this  fact,  and  as  it  appeared  that  the 
testimony  was  conflicting  and  contradictory  as  to  details, 
his  expression  of  the  law  must  be  understood  as  clearly 
independent  of  the  fact  of  physical  contact." 

In  Schaefer  v.  Railway,  128  Mo.,  64,  71  (30  S.  W.  Rep., 
331,  332),  the  court,  in  commenting  on  Schepers  v.  Rail- 
way, 126  Mo.,  665  (29  S.  W.  Rep.,  712),  uses  this  language: 

"The  offer  must  be  made  to  become  a  passenger  on  one 
part,  and  an  acceptance  on  the  part  of  the  company  of 
the  passenger  on  the  other,  before  the  relation  of  carrier 
and  passenger  can  be  said  to  exist.'' 

In  Schepers  v.  Raihvay,  126  Mo.,  665  (29  S.  W.  Rep., 
712,  714),  the  statement  of  the  rule  is  as  follows: 

"It  is  true  that  an  acceptance  must,  in  many  cases,  be 
implied.  When  a  street  car  has  stopped  at  a  usual  place 
for  receiving  passengers,  an  acceptance  of  all  persons  who 
are  waiting  to  take  passage  must  be  implied,  as  it  may  be 
impossible  for  each  to  be  separately  recognized.  So  'where 
a  person  intends  to  take  passage  on  a  street  car  and  has 
hailed  it  for  that  purpose,  and  it  has  been  stopped  to  en- 
able him  to  enter,  he  is  to  be  regarded  as  a  passenger 
while  he  is  in  the  act  of  carefully  and  prudently  attempting 
to  step  upon  the  platform.'  Booth,  St.  Railways,  Section 
326;  Smith  V.  Raihvay,  32  Minn.,  2  (18  N.  W.  Rep.,  827)." 
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While  in  neither  of  these  cases  was  the  precise  point 
under  discussion  here  involved,  yet  the  form  of  statement 
seems  necessarily  to  exclude  the  recognition  of  the  rule 
of  physical  contact  as  a  prerequisite  to  recovery. 

In  this  court  there  is  a  decision  made  in  1898,  and  the 
only  one  in  Ohio  courts,  so  far  as  I  am  aware,  that  may  be 
regarded  as  in  point,  though  the  statement  is  brief  and 
the  facts  not  given,  namely,  the  case  of  Carney  v.  Railway, 
8  Dec,  587,  in  which  there  is  this  expression : 

"It  was  claimed  by  the  defendant  company,  that  Carney 
had  not  intended  to  or  had  not  become  a  passenger,  but 
if  he  had  signaled  the  car  and  the  car  had  stopped  for  him, 
he  had  virtually  become  a  passenger." 

The  passenger  in  that  case,  as  I  find  upon  investigation, 
was  injured  by  the  falling  of  the  signboard  from  the  car, 
and  in  this  respect  the  case  is  similar  to  the  one  at  bar. 

The  case  of  Donovan  v.  Railway,  65  Conn.,  201  (32 
Atl.  Rep.,  350;  29  L.  R.  A.,  297),  although  complicated 
by  defects  of  pleading  and  other  matters  affecting  the  de- 
cision, is  cited  as  an  opposing  authority;  but  I  do  not 
so  understand  it.  The  facts  differed  so  widely  from  those 
at  bar,  that  it  did  not  necessarily  call  for  an  expression 
especially  applicable,  yet  the  language  is  (page  351)  : 

"His  f  the  carrier's)  special  duty  begins  when,  by  coming 
upon  his  premises,  or  in  the  act  of  entering  his  vehicle, 
the  actual  relation  of  passenger  to  carrier  is  assumed." 

This  case  and  the  somewhat  similar  one  of  Mitchell  v. 
Railway,  4  Misc.,  575  (25  N.  Y.  Supp.,  744),  do  not  seem 
to  be  in  line  with  the  principles,  deduced  from  the  weight 
of  authority  and  reason  applicable  to  cases  of  this  nature, 
where,  as  expressed  in  Smith  v.  Railway,  supra,  the  in- 
tending passenger  might,  "in  good  faith,  and  in  the  exer- 
cise of  due  care,  place  himself  in  a  position  of  peril  while 
in  the  act  of  taking  passage,  upon  the  consent  and  invita- 
tion of  the  carrier." 

This  basic  rule  is  in  harmony  with  fundamental  prin- 
ciples applicable  to  all  carriers  alike,  and  is  consonant  with 
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reason  and  justice.  Where  physical  contact  with  the  car 
is  not  a  necessary  condition  of  the  injury,  it  is  not  a  criterion 
of  the  carrier's  liabiUty. 

Applied  to  the  case  at  bar,  it  is  fatal  to  the  motion. 
Motion  for  new  trial  denied. 

» 

C  IV,  Baker,  for  plaintiff. 
/.  R.  Foraker,  for  defendant. 


L.  B.  Reakirt  v.  Edwin  Besuden  et  al.* 

HosEA,  J. ;  Smith  and  Ferris,  JJ.,  concur. 

This  cause  comes  up  on  reservation  from  the  court  below, 
being  a  suit  in  foreclosure  upon  a  policy  of  insurance  as- 
signed by  Mr.  and  Mrs.  Besuden  to  plaintiff,  as  collateral 
security  to  certain  notes.    The  material  facts  are  as  follows : 

In  May,  1889,  Edwin  Besuden,  then  unmarried,  took  an 
endowment  policy  in  the  Provident  Life  &  Trust  Company 
of  Philadelphia,  in  the  amount  of  $15,000,  payable  May  29, 
1921,  or  in  case  of  prior  death,  to  his  executors,  admin- 
istrators or  assigns.  Besuden  subsequently  married,  and 
on  July  28,  1890,  executed  to  his  wife  assignment  as  fol- 
lows: 

"Assignment  conditional  upon  the  survival  of  the  as- 
signee. For  value  received,  I  hereby  transfer,  assign,  and 
set  over  unto  Annette  R.  Besuden  and  my  assigns,  all  my 
right,  title,  and  interest  in  policy  of  insurance  issued  by  the 
Provident  Life  Trust  Company  of  Philadelphia,  No.  38609, 
dated  May  29,  1889,  and  all  advantages  to  be  derived  there- 
from, provided  the  said  assignee  should  sur\-ive  me,  other- 
wise all  right,  title  and  interest  in  the  said  policy  is  to 
revert  to  me  as  fully  as  if  this  assignment  had  never  been 
made. 


♦Affirmed  by  Supreme  Court,  74  O.  St. 
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"Witness  my  hand  and  seal  this  28th  day  of  July,  1890. 
1890. 

**Sealed  and  delivered  in  presence  of  (the  person  insured 
to  sign  here)  Edwin  Besuden  (L.  S.)- 

"(Witness  to  sign  here)  Wm.  D.  Yerger. 

"(Witness  to  sign  here)   S.  P.  Ellis." 

The  assignment,  as  appears,  was  duly  recorded  with  the 
company  on  July  30,  i8go. 

It  is  admitted  by  counsel  for  both  parties,  that  the  words 
"my  (assigns)''  in  this  document,  is  a  clerical  error,  and 
should  be  read  "her  (assigns),''  so  that  no  contention  is 
made  on  this  point. 

On  September  29,  1894,  Besuden  purchased  the  entire 
interest  of  L.  B.  Reakirt  in  the  E.  Besuden  Co.,  paying 
cash  $2,000,  and  giving  notes  for  balance  of  $4,000,  at  one 
and  two  years,  and,  to  secure  these  notes,  pledged  certain 
stock  shares  in  the  Clark  Carriage  Company,  and,  together 
with  his  wife,  executed  an  assignment  of  the  above  men- 
tioned insurance  policy  to  Reakirt  also  as  collateral  se- 
curity. 

In  1896,  '97,  '98,  '99,  1900  and  1901,  Besuden  failing 
to  pay  the  premiums  on  the  policy,  Reakirt,  to  keep  the 
policy  alive,  paid  the  annual  premiums  of  $391.95  each, 
and  in  1900  Besuden  repaid  to  Reakirt  $625  of  the  amount 
so  advanced. 

The  plaintiff  in  his  petition,  filed  in  September,  1900, 
asks  that  an  account  may  be  taken  of  the  amount  due  him 
upon  the  notes,  and  for  the  premiums  advanced  by  him. 
with  interest,  and  that  upon  failure  of  Besuden  to  pay 
said  amount,  within  a  time  to  be  designated,  the  policy  be 
sold  under  the  court's  discretion,  and  his  debt  paid  from 
the  proceeds. 

The  defendants  contend: 

(i)  That  the  assignment  by  Mrs.  Besuden  to  Reakirt 
of  the  insurance  policy  is  void  under  Section  3629,  Revised 
Statutes. 

(2)     That  Reakirt  is  not  entitled  to  recover  back  the 
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premiums  paid  by  him  because  there  was  no  contract  with 
Mrs.  Besuden  respecting  them. 

(3)  That  by  reason  of  the  extension  by  Reakirt  of 
one  of  the  notes,  the  policy  was  to  that  extent  at  least 
released  as  security. 

Waiving  all  questions  arising  from  the  fact  that  the 
assignment  is  merely  of  a  contingent  interest  in  an  en- 
dowment policy,  and  assuming  the  policy  to  be  of  the  gen- 
eral character  contemplated  by  the  statute,  Section  3629, 
the  vital  question  as  presented,  is  whether  the  wife  took 
an  assignable  interest. 

The  material  parts  of  Section  3629,  applicable  to  the 
case  are  as  follows: 

(a)  ''A  policy  of  insurance  on  the  life  of  any  person 
duly  assigned,  transferred,  or  made  payable  to  any  married 
woman,  *  *  *  whether  such  transfer  is  made  by  her  hus- 
band or  other  person,  shall  inure  to  her  separate  use  and 
benefit  and  that  of  her  children  independently  of  her  hus- 
band or  his  creditors,"  etc. 

Then  follows  an  exception,  namely : 

(&)  "and  if  by  its  terms,  or  a  transfer  thereof,  a  policy 
is  payable  to  a  married  woman  solely  for  her  use,  she 
may  sell,  assign,  or  surrender  the  same,  but  the  party  whose 
life  is  insured  shall  concur  in  and  become  a  party  to  the 
transfer." 

It  is  claimed  by  the  husband  and  wife,  as  against  the 
foreclosure,  that,  by  virtue  of  the  clause  first  quoted,  the 
assignment  of  the  policy  to  the  wife  inured  to  her,  and 
her  children  jointly,  and  that  her  re-assignment  to  Reakirt 
was  void;  and  that  no  authority  can  be  derived  by  her 
under  the  second  clause  quoted,  for  the  same  reason. 

In  considering  the  proper  construction  to  be  given  the 
statute  in  question,  it  should  be  premised,  that,  so  far 
as  it  introduces  any  limitations,  it  engrafts  them  upon  that 
general  freedom  of  contract  which  it  is  the  policy  of  the 
law  to  uphold.    But,  as  pointed  out  by  our  Supreme  Court 
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in  Ryan  v.  Rothzveiler,  50  O.  S.,  602,  the  original  statute 
of  1847,  and  certain  of  its  amendments,  constituting  to- 
gether the  present  Section  3629,  were  merely  declaratory 
of  conditions  and  limitations  already  existing.  "The  stat- 
utes were  passed,"  says  the  court,  "as  is  often  done,  to 
express,  define,  limit,  and  make  certain,  a  power  which 
already  existed." 

So  far  as  the  solution  of  the  question  here  turns  upon 
mere  phraseology,  it  will  be  observed  that  the  words 
"shall  inure  to  the  separate  use  and  benefit  of  the  wife  and 
that  of  her  children,"  are  substantially  defined  by  what 
follows,  namely,  "independently  of  her  husband  or  his 
creditors,"  etc. ;  that  is :  where  a  policy  is  made  payable  to 
a  married  woman,  it  ^hall  so  inure. 

But  in  the  exception  clause,  the  words,  "solely  for  her 
use,"  are  in  like  manner  defined  by  following  words,  name- 
ly: "she  mky  sell,  assign  or  surrender,"  etc.;  that  is,  if 
the  assignment,  or  the  policy  itself,  shows  that  the  policy 
is  given  her  solely  for  her  use,  then  she  takes  an  assignable 
estate. 

This  second  clause  of  the  statute  seems  to  be  inserted 
merely  to  make  clear  and  certain  the  meaning  of  that 
first  quoted;  that  is  to  say,  said  first  clause  has  relation 
to  an  assignment  to  a  married  woman,  simply,  and  with- 
out any  qualifying  words  expressing  the  assignor's  inten- 
tion, and  operates  to  fix  upon  such  assignment  a  presump- 
tive intention  to  make  provision  for  a  married  woman  and 
her  children  jointly,  and  therefore  the  policy  is  not  as- 
signable by  her. 

The  dispute  then  narrows  itself  to  this,  namely :  whether 
the  assignment  in  question  falls  within  the  first  named 
clause  or  the  exception  which  follows.  The  assignment 
is  to  the  wife  and  assigns;  and  also  contemplates  a  rever- 
sion back  to  the  husband  in  case  of  the  wife's  prior  death. 

The  assignment  manifestly,  as  it  seems  to  us,  falls  within 
the  exception,  for  the  reason  that  the  test  of  an  estate 
"solely  for  the  use"  of  the  wife  is,  by  the  terms  of  the 
statute,  its  assignability;  and  this  quality  is  given  by  the 
use  of  the  words  "and  her  assigns"  in  the  instrument  of 
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transfer — these  words  having  a  fixed  legal  meaning  and 
effect,  elementary  in  the  law  of  conveyancing.  The  estate 
conveyed  therefore  is  by  direct  terms  made  assignable, 
where,  under  the  statute,  this  result  would  be  deduced  from 
any  phraseology  indicating  an  intention  to  give  the  wife 
an  estate  solely  for  her  use.  In  other  words,  assignability 
being  the  quality  of  estate  intended  by  the  statute  in  the 
description  "solely  for  her  use,"  the  expressions  are  prac- 
tically synonymous;  so  that  words  creating  assignability 
of  estate  must  be  held  as  bringing  the  case  within  the 
exception  intended  by  statute. 

This  construction  seems  the  more  reasonable,  in  view 
of  the  obliteration  of  the  distinction  between  separate  and 
general  estates  of  married  women  by  our  modern  statute. 
Section  31 14,  placing  married  women  on  an  independent 
basis  in  respect  of  property  rights. 

As  to  the  claim  of  release  of  surety  by  extension  of 
one  of  the  notes,  it  is  sufficient  to  note  that  the  burden 
IS  upon  the  surety  to  prove  that  the  extension  was  granted 
upon  a  definite  agreement  based  upon  a  sufficient  consid- 
eration. The  record  before  us  does  not  meet  this  demand 
of  proof.    Osborn  v.  Low,  40  O.  S.,  347  (351). 

The  contention  as  to  the  right  of  a  pledgee  to  look  to 
the  pledge  for  reimbursement  of  sums  paid  to  keep  the 
security  alive,  rests  affirmatively  upon  doctrines  so  well 
established,  that  we  do  not  deem  it  necessary  to  review  the 
authorities.  The  case  falls  within  the  familiar  principle 
that  a  mortgagee  in  possession  is  entitled  to  his  expenses 
rendered  necessary  to  preserve  the  property,  because  such 
outlays  are  equally  for  the  benefit  of  the  mortgagor.  The 
rule  IS  held  to  apply  equally  to  securities  such  as  that  in- 
volved in  the  case  at  bar.  Leslie  v.  French,  L.  R.,  23  Ch. 
Div.,  552. 

Judgment  for  plaintiff. 

Smith,  J. 

I  concur  in  the  results  reached  by  the  majority  of  the 
court  in  this  case;  but  I  reach  the  conclusion  that  the  as- 
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signment  was  effective  by  a  different  method  of  reasoning. 

The  main  question  in  this  case  is:  Was  the  instrument 
of  transfer  signed  by  Edwin  Besuden  and  Annette  R. 
Besuden  sufficient  to  con\ey  the  policy  to  Llewellyn  B. 
Reakirt  as  collateral  security  for  his  debt? 

The  transfer  from  Edwin  Besuden  to  Annette  R.  Besuden 
is  as  follows: 

"For  value  received,  I  hereby  transfer,  assign  and  set 
over  unto  Annette  R.  Besuden  and  assigns,  all  my  right, 
title  and  interest  in  policy  of  insurtmce  issued  by  the  Provi- 
dent Life  &  Trust  Company,  of  Philadelphia,  No.  38609, 
dated  May  29,  1899,  and  all  advantages  to  be  derived 
therefrom,  provided  said  assignee  should  survive  me ;  other- 
wise all  right,  title  and  interest  in  the  said  policy  is  to 
revert  to  me  as  fully  as  if  this  assignment  had  never  been 
made." 

The  contention  that  the  assignment  by  Edwin  Besuden 
and  Annette  R.  Besuden  to  Reakirt  was  not  effective  is 
based  upon  the  claim  that  the  transfer  by  Edwin  Besuden 
to  Annette  R.  Besuden  was  not  "solely  for  her  use"  as 
provided  in  Section  3629;  that  her  children  therefore  ac- 
quired an  interest  in  the  policy  and  therefore  the  assign- 
ment of  the  policy  was  not  good  without  the  consent  of 
the  children. 

Section  3629  in  one  clause  declares  that: 

"A  policy  of  insurance  on  the  life  of  any  person  duly 
assigned,  transferred  or  made  payable  to  any  married 
woman  or  to  any  person  in  trust  for  her  or  for  her  benefit, 
whether  such  transfer  is  made  by  her  husband  or  other 
person,  shall  inure  to  her  separate  use  and  benefit,  and 
that  of  her  children  independently  of  her  husband  or  his 
creditors  or  of  the  person  effecting  or  transferring  the  same 
or  his  creditors ;"  and  in  the  latter  part  of  the  same  section 
it  is  declared  that: 

"And  if  by  its  terms,  or  a  transfer  thereof,  a  policy  is 
payable  to  a  married  woman  solely  for  her  use  she  may 
sell,  assign  or  surrender  the  same,  but  the  party  whose  life 
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is  insured  shall  concur  in  and  become  a  party  to  the  trans- 
fer." 

It  seems  to  me  that  this  statute  has  no  application  to 
the  case  at  bar,  for  the  reason  that  both  provisions  of  the 
statute  above  referred  to  have  reference  only  to  a  case  where 
a  policy  of  insurance  is  transferred  absolutely  to  a  mar- 
ried woman.  In  such  a  case  the  transfer  inures  to  the 
benefit  of  her  children,  and  she  can  not  assign  it  without 
their  consent  unless  in  the  language  of  the  statute  it  is 
transferred  to  her  "solely  for  her  use." 

In  Sticken  v.  Schmidt,  64  O.  S.,  354,  359,  the  policy 
of  insurance  was  on  the  life  of  the  husband  and  the  policy 
was  payable  to  his  wife,  Louisa  Keck,  or  in  the  event  of 
her  death  prior  to  that  of  the  assured,  to  his  surviving 
children  share  and  share  alike,  or  in  the  event  of  no  chil- 
dren surviving,  then  to  the  leg^l  representatives  of  the 
insured. 

The  policy  in  Sticken  v.  Schmidt,  differed  from  the 
policy  in  the  case  at  bar  before  the  assignment  to  Reakirt 
in  only  one  respect.  It  provided  in  a  certain  contingency 
that  it  should  go  to  the  children,  whereas  this  policy  with 
the  transfer  contains  no  such  provision;  but  in  both  pol- 
icies the  wife  was  to  get  the  benefit  of  the  policy  only  in 
the  event  of  her  surviving  her  husband. 

It  was  held  in  Sticken  v.  Schmidt,  that  Section  3629 
did  not  apply  to  such  a  policy.     The  court  said: 

"Both  provisions  (0^  the  statute),  it  will  be  noticed, 
are  applicable  only  to  policies  in  which  the  wife  is  the  sole 
beneficiary  named,  and  which  are  issued  for  her  sole  use. 
The  defendant's  policy  zvas  not  of  that  nature  and  was  not 
within  the  purview  of  the  statute.  By  its  terms  the  children 
and  personal  representatives  of  the  insured  were  made  bene- 
ficiaries and  had  an  interest  of  the  same  general  nature  as 
that  of  the  defendant  though  more  remote.  The  interest  of 
each  depended  on  the  contingency  of  survivorship ;  and  it 
seems  evident  that  she  could  not  by  a  sale  of  the  policy 
ivithout  the  consent  of  the  other  beneficiaries  any  more  than 
could  they  by  sale  without  her  consent  confer  any  title  on 
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the  purchaser,  nor  could  either  without  the  concurrence  of 
all  surrender  the  policy,  or  accept  a  paid-up  one  in  its  stead." 

If  the  words  "the  children"  are  omitted  from  the  above 
citation,  it  is  applicable  exactly  as  it  is  written  to  the  policy 
in  the  case  at  bar;  and  it  therefore  follows  that  Section 
3629  is  not  applicable  to  such  a  policy,  and  since  the  only 
beneficiaries  were  the  husband  and  wife  and  both  had  joined 
in  the  transfer  of  the  policy,  the  transfer  has  been  made  by 
all  persons  having  an  interest  in  it,  and  the  transfer  is 
effective. 

Sayler  &  Sayler,  for  defendant. 


Wallace  Burgh  v.  George  B.  Harte  (Clerk). 

1.  An  indorser  of  a   promissory  note  who,  as  collateral   security 

therefor,  secured  from  the  maker  an  assignment  of  his  unearned 
referee  fees  to  the  holder,  thereby  incidentally  securing  against 
his  own  liability  as  indorser,  is  not,  under  the  Ohio  code  of 
civil  procedure,  a  "party  in  interest"  in  a  contest  between  a 
subsequent  assignee  of  the  earned  fees  and  the  holder  of  the 
note,  both  of  whom  are  claiming  by  virtue  of  their  respective 
assignments  from  the  referee. 

2.  Referees  appointed  by  courts  of  record,  under  the  code  of  civil 

procedure  of  Ohio,  are  "public  officers,"  and  as  such  become 
adjuncts  to  the  judicial  system  of  the  state,  clothed  with  some 
of  the  powers  and  duties  of  the  judicial  office.  The  object  of 
their  appointment  is  to  relieve  the  courts  of  detail  work,  thereby 
contributing  to  the  due  and  speedy  administration  of  justice. 

3.  A  referee's  fee  is  not  earned  until  a  finding  of  facts  has  been 

made  and  the  law  applicable  thereto  decided  by  him,  which  duties 
constitute  the  chief  functions  of  his  office ;  and  no  compensation, 
separate  and  apart  from  the  final  completion,  is  provided  for  the 
preliminary  labor,  however  onerous,  which  may  be  required  to 
enable  him  to  fully  discharge  such  functions.  Until  final  com- 
pletion, an  inchoate  right  to  compensation,  only,  exists,  which 
can  not  be  the  subject  of  assignment. 

4.  An  assignment  of  unearned  fees  by  a  referee,  who  is  a  public 
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officer,  is  against  public  policy,  and  void;  but  an  assignment  of 
earned  fees  may  be  sustained. 
S.  A  preexisting  debt  will  not  support  an  assignment  of  fees  as  col- 
lateral security  therefor  as  against  a  subsequent  bona  Ude  as- 
signee for  value  without  notice.  The  equitable  maxim  ''first 
in  time,  first  in  right,"  is  applicable  only  where  equities  are 
equal. 

HoSEA,  J. 

The  essential  facts  of  the  controversy  are  as  follows: 

The  plaintiff  claims  the  sum  of  $500  out  of  a  sum  of 
$1,000,  in  the  hands  of  Harte,  Clerk  of  the  Court  of  Com- 
mon Pleas  of  Hamilton  County,  by  virtue  of  his  office, 
being  fees  allowed  the  late  Philip  Kumler  for  services  as 
referee  in  a  certain  suit.  The  claim  is  based  on  an  assign- 
ment, in  writing,  from  said  Kumler,  dated  September  28, 
1899,  and  filed  with  said  clerk. 

Upon  motion  of  the  clerk  an  order  of  interpleader  was 
duly  entered,  and  Scott  Bonham  and  C.  D.  Robertson,  made 
defendants,  have  filed  answers  and  cross-petitions,  both  the 
latter  standing  upon  an  assignment  from  Kumler  to  Bon- 
ham executed  August  30,  1898,  and  notice  thereof  given 
the  said  clerk  on  October  17,  1898. 

The  connection  of  Robertson  with  the  matter  is  only  in- 
direct and  incidental.  He  is  indorser  upon  a  note  given 
by  Kumler  to  Bonham  in  1893,  and  procured  the  assign- 
ment by  Kumler  to  Bonham  in  1898  as  collateral  to  said 
note  in  relief  against  his  own  liability  as  endorser.  This 
does  not  make  him  a  "party  in  interest"  under  the  code. 
Bonham's  answer  arid  cross-petition  in  his  own  behalf 
covers  all  legal  interest  in  this  regard ;  consequently  Robert- 
son may  be  dismissed  as  an  unnecessary  party  to  the  ac- 
tion. 

It  further  appears,  that  at  the  date  of  the  Bonham  as- 
signment in  1898,  a  number  of  hearings  had  been  had  by 
the  referee,  but  no  report  had  been  made  by  him,  and  no 
allowance  of  fees  had  been  made  by  the  court. 

The  first  allowance  for  services  rendered  was  made  and 
entered  by  the  court  on  July  24,  1899,  for  the  sum  of  $500 ; 
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and  on  September  28,  1899,  Kumler  assigned  said  allowed 
sum  (or,  as  he  expressed  it,  his  "judgment  for  costs, 
amounting  to  $500")  to  the  plaintiff,  BurcK  for  a  consid- 
eration of  $450,  cash  paid  to  him  therefor,  which  assign- 
ment is  the  predicate  of  this  action. 

Considerations  of  an  equitable  nature  were  touched  upon 
in  the  very  able  arguments  of  counsel;  but  these  must 
abide  the  determination  of  the  main  question  involving  the 
validity  of  the  Bonham  assignment. 

The  plaintiff  contends  that  under  the  rule  long  estab- 
lished in  England,  and  by  many  authorities  in  this  coun- 
try, the  assignment  by  a  public  officer  of  his  unearned  com- 
pensation as  such,  is  void  as  against  public  policy. 

It  is  urged  by  defendant,  (i)  that  this  rule  is  not  rec- 
ognized in  Ohio;  and  (2)  that  if  it  were,  it  has  no  appli- 
cation to  a  "referee"  under  our  law. 

The  main  doctrine,  holding  such  assignments  invalid,  has 
long  been  the  law  of  England.  In  Hill  v.  Paul,  8  Qark  & 
Fin.,  307,  Lord  Chancellor  Lyndhurst  quotes,  as  showing 
the  law  at  a  much  earlier  date,  a  terse  expression  of  Lord 
Eldon,  namely: 

"A  pension  for  past  services  may  be  alienated ;  but  a  pen- 
sion for  supporting  the  grantee  in  future  services  is  in- 
alienable/' 

In  Liverpool  v.  Wright,  28  L.  J.  Ch.  (N.  S.  ),  871  (1859), 
Wood,  vice-chancellor,  discussing  the  reasons  on  which 
the  doctrine  rests,  says: 

"There  is  a  second  ground  of  public  policy,  for  which 
the  case  of  Palmer  v.  Vaughan,  3  Swanst.,  173,  is  the 
leading  authority,  which  is  this:  That  nobody  can  deal 
with  the  fees  of  a  person  who  holds  an  office  of  this  descrip- 
tion (clerk  of  the  peace),  because  the  law  presumes,  with 
reference  to  an  office  of  trust,  that  he  requires  the  pay- 
ment which  the  law  has  assigned  to  him,  for  the  purpose 
of  upholdmg  the  dignity  and  performing  properly  the  du- 
ties of  that  office,  and,  therefore,  it  will  not  allow  him  to 
part  witfi  any  portion  of  those  fees,  either  to  the  appointer 
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or  to  anybody  else.  He  is  not  allowed  to  charge  or  in- 
cumber them.  *  *  ♦  Any  attempt  to  assign  any  portion  of 
the  fees  of  his  office  is  illegal  on  the  ground  of  public  poli- 
cy, and  held  therefore  to  be  void." 

Many  other  English  cases,  both  earlier  and  later,  reiterate 
the  same  doctrine  without  dissent. 

In  this  country  the  case  of  Bliss  v.  Lawrence,  58  N.  Y., 
442  (17  Am.  Rep.,  273 — 1874),  is  generally  regarded  as 
the  leading  one.  It  arose  upon  an  assignment  by  a  clerk  in 
the  United  States  treasury  department  of  a  month's  salary 
in  advance. 

The  court  says: 

"The  controlling  question  in  these  cases  is  that  of  the 
lawfulness  of  an  assignment,  by  way  of  anticipation,  of 
the  salary  to  become  due  to  a  public  officer.  *  *  * 

"Salaries  are,  by  law,  payable  after  work  is  performed 
and  not  before,  and,  while  this  remains  the  law,  it  must 
be  presumed  to  be  a  wise  regulation,  and  necessary,  in 
the  view  of  the  lawmakers,  to  the  efficiency  of  the  public 
service.  The  contrary  rule  would  permit  the  public  service 
to  be  undermined  by  the  assignment  to  strangers  of  all 
the  funds  appropriated  to  salaries.  It  is  true  that,  in  re- 
spect to  officers  removable  at  will,  this  evil  could  in  some 
measure  be  limited  by  their  removal  when  they  were  found 
assigning  their  salaries;  but  this  is  only  a  partial  remedy, 
for  there  would  still  be  no  means  of  preventing  the  con- 
tinued recurrence  of  the  same  difficulty.  If  such  assign- 
ments are  allowed,  then  the  assignees,  by  notice  to  the 
government,  would,  on  ordinary  principles,  be  entitled  to 
receive  pay  directly, and  to  take  the  places  of  their  assignors 
in  respect  to  the  emoluments,  leaving  the  duties  as  a  barren 
charge  to  be  borne  by  the  assignors.  It  does  not  need  much 
reflection  or  observation  to  understand  that  such  a  condi- 
tion of  things  could  not  fail  to  produce  results  disastrous 
to  the  efficiency  of  the  public  service." 

The  court  discusses  the  English  authorities,  and  con- 
tinues : 
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"Similar  questions  have  arisen  in  respect  to  persons  not 
strictly  public  officers,  but  the  principle  before  stated  has, 
in  the  courts  of  England,  been  adhered  to  firmly.  *  *  ♦ 

"The  substance  of  it  all  is,  the  necessity  of  maintaining 
the  efficiency  of  the  public  service  by  seeing  to  it  that  the 
public  salaries  really  go  to  those  who  perform  the  public 
service.  To  this  extent,  we  think,  the  public  policy  of 
every  country  must  go  to  secure  the  end  in  view." 

The  general  rule  thus  indicated  has  been  followed  and 
adopted  in  many  states  in  a  number  of  cases,  of  which  the 
following  are  examples:  Schloss  v.  Hewlett,  8i  Ala.,  266 
(i  So.  Rep.,  263,  266)  ;  King  v.  Hawkins  (Ariz.)  ;  Bangs 
V.  Dunn,  66  Cal.,  72  (4  Pac.  Rep.,  963) ;  Ellis  v.  State,  4 
Ind.,  I ;  Holt  v.  Thurman,  23  Ky.  Law,  92  (63  S.  W.  Rep., 
280) ;  State  v.  Williamson,  118  Mo.,  146  (23  S.  W.  Rep., 
1054;  21  L.  R.  A.,  827;  40  Am.  St.  Rep.,  358)  ;  King's 
Estate,  In  re,  110  Mich.,  203  (68  N.  W.  Rep.,  154)  ;  Wayne 
Tp.  V.  Cahill,  49  N.  J.  Law,  144  (6  Atl.  Rep.,  621) ;  Worth- 
ington.  In  re,  141  N.  Y.,  9  (35  N.  E.  Rep.,  929;  23  L.  R. 
A.,  97)  ;  Elwyn's  Appeal,  67  Pa.  St.,  367 ;  Butts  v.  Charles- 
ton Co.,  17  S.  C,  585;  State  v.  Barnes,  10  S.  Dak.,  306 
(73  N.  W.  Rep.,  80)  ;  National  Bank  v.  Fink,  86  Tex.,  303 
(24  S.  W.  Rep.,  256;  40  Am.  St.  Rep.,  833)  ;  Stevenson 
V.  Kyle,  42  W.  Va.,  229  (24  S.  E.  Rep.,  886;  57  Am.  St. 
Rep.,  854)  ;  Shannon  v.  Bruner,  36  Fed.  Rep.,  147. 

It  is  also  adopted  by  text-writers.  Story,  Equity,  Sec- 
tion I040d;  Mechem,  Pub.  Off.,  Section  874;  Greenhood, 
Pub.  Pol,  351  (Rule  297). 

The  case  of  Schloss  v.  Heivlett,  supra,  gives  this  very 
excellent  statement  of  the  reasons  for  the  rule : 

"It  is  very  easy  to  see  how  great  abuses  would  follow 
if  such  transfers  were  permitted.  Not  only  would  there 
exist  a  constant  temptation  to  anticipate  future  earnings, 
under  the  stress  of  present  financial  pressure,  at  usurious 
rates  of  discount ;  but,  when  completed,  one  of  the  strongest 
incentives  to  industrious  exertion — the  expectation  of  pe- 
cuniary reward  in  the  near  future — would  be  gone.** 
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Another  well-considered  case  is  that  of  National  Bank  v. 
Fink,  supra.  The  court  of  appeals  of  the  fourth  judicial 
circuit  certified  the  following  question: 

"Is  it  contrary  to  public  policy  in  this  state  for  a  public 
officer  (he  having  qualified  and  been  in  office)  to  give  a 
lien  upon  his  unearned  official  compensation?" 

The  officer  was  an  assessor,  and  the  court,  after  citing 
a  formidable  list  of  English  and  American  authorities, 
says: 

"There  is  no  distinction  between  the  assignment  of  un- 
earned fees  and  the  assignment  of  unearned  salary.  If 
anything,  the  reason  is  stronger  for  holding  such  assign- 
ments of  fees  void  than  for  holding  a  like  assignment  of 
salary  to  be  invalid;  because  a  salary  is  a  fixed  sum  for 
a  given  time,  and  there  could  be  no  doubt  as  to  the  amount 
to  which  the  assignee  would  be  entitled;  while  in  the  case 
of  fees  to  be  paid  by  the  county  or  state,  the  officials  would 
be  required  to  go  into  a  settlement  of  the  question  of 
amount,  with  many  different  persons  in  some  instances, 
which  would  confuse  and  embarrass  the  public  business." 

In  Bowery  Nat.  Bank  v.  Wilson,  122  N.  Y.,  478  (25  N. 
E.  Rep.,  855;  9  L.  R.  A.,  706;  19  Am.  St  Rep.,  507),  the 
court  employs  similar .  reasoning,  overruling  a  case  in  50 
How.  Pr.,  143,  upon  the  assignment  of  the  unearned  fees 
of  a  justice  of  the  peace;  and  the  same  rule  is  applied 
again  in  People  v.  Roberts,  155  N.  Y.,  408,  412  (50  N.  E. 
Rep»  53;  41  L.  R.  A.,  228). 

Only  one  case  squarely  repudiates  the  doctrine,  namely. 
State  V.  Hastings,  15  Wis.,  75,  83;  but  this  latter  case 
has  been  disapproved  in  many  subsequent  decisions ;  among 
them  being  Bangs  v.  Dunn,  66  Cal,  72  (4  Pac.  Rep.,  963)  ; 
National  Bank  v.  Fink,  86  Tex.,  303  (24  S.  W.  Rep.,  256; 
40  Am.  St.  Rep.,  833)  ;  State  v.  Williamson,  118  Mo.,  146 
(23  S.  W.  Rep.,  1054;  21  L.  R.  A.,  827;  40  Am.  St.  Rep., 
358)  ;  Bozvery  Nat.  Bank  v.  Wilson,  122  N.  Y.,  478  (25 
N.  E.  Rep.,  855;  9  L.  R.  A.,  706;  19  Am.  St.  Rep.,  507). 
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The  Texas  court,  in  National  Bank  v.  Fink,  supra,  thus 
voices  the  general  disapproval: 

"So  slight  a  consideration  of  the  number  of  cases  de- 
cided by  courts  of  eminent  ability  shows  that  the  court  in 
that  case  (State  v.  Hastings),  did  not  give  sufficient  thought 
to  the  question  involved  to  entitle  the  opinion  to  weight." 

Brackett  v.  Blake,  48  Mass.  (7  Mete),  335  (41  Am. 
Dec,  442 — 1844),  was  cited  at  the  hearing  as  opposing 
the  rule;  but  upon  examination  I  do  not  so  consider  it. 
In  that  case  the  question  of  public  policy,  though  incidentally 
mentioned  by  counsel,  was  not  considered,  since  the  judg- 
ment proceeds  solely  upon  the  finding  that  the  assignment 
of  salary  covered  a  possibility  coupled  with  an  interest, 
and  not  a  mere  naked  expectancy. 

This  case  has  been  distinguished  in  other  subsequent 
cases,  notably.  Bliss  v.  Lawrence,  and  State  v.  Williamson, 
supra;  and  is  practically  repudiated  in  Hadley  v.  Pedbody, 
79  Mass.  (13  Gray),  200,  which  holds  that  the  quarterly 
salary  of  a  public  school  teacher,  holding  under  an  annual 
salary  payable  quarterly,  can  not  be  reached  by  trustee 
proceedings  (similar  to  garnishment  in  Ohio),  prior  to  the 
completion  of  the  quarter,  upon  any  theory  of  proportional 
earning  for  time  served.     The  court  say.: 

"It  was  not  a  debt  and  might  not  become  a  debt;  the 
contract  was  entire,  and,  until  completed*  on  the  part  of  the 
teacher,  nothing  was  due." 

There  is  an  expression  of  doubt  by  the  authors  of  Pome- 
roy*s  Equity  (who  are  California  lawyers),  in  a  note  to 
Section  1276,  as  to  the  applicability  of  the  English  rule 
to  the  conditions  of  this  country,  and  their  belief  that 
the  American  law  will  not  go  beyond  statutes  upon  the 
subject ;  but  the  authors  cite  only  a  meager  list  of  authori- 
ties, and  those  relate  solely  to  the  effect  of  special  United 
States  statutes  prohibiting  such  assignments.  No  ques- 
tion of  public  policy  was  involved  in  those  cases,  except- 
ing that  the  United  States  statute  in  question  is  to  all  intents 
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a  practical  embodiment  of  the  doctrine  of  public  policy 
under  consideration. 

In  view  of  the  decided  weight  of  authority  in  favor  of 
this  doctrine,  of  the  character  and  number  of  eminent 
authorities  upholding  it,  and  of  the  cogent  reasons  ad- 
vanced for  its  support,  I  feel  constrained  to  accept  and 
apply  it  as  law  for  this  case,  unless,  indeed,  there  exists 
controlling  authority  in  Ohio  to  the  contrary ;  or,  upon  due 
consideration,  I  shall  be  satisfied  that  a  "referee"  under 
our  law  is  not  a  "public  officer"  within  the  scope  of  the 
rule. 

But  in  view  of  defendant's  contention  that,  at  the  date 
of  the  assignment  of  August,  1898,  the  referee  had  al- 
ready had  a  number  of  sittings,  and  had,  therefore,  to  some 
extent  at  least,  already  earned  fees,  it  must  be  premised 
that  the  mere  taking  of  testimony  is  but  the  basis  and 
fpreparation  for  the  duty  which  the  referee  is  to  perform, 
namely,  to  consider,  decide  and  report  upon  the  facts  thus 
elicited.  The  real  duty,  which  is  the  chief  function  of 
the  referee,  is  the  "finding"  of  facts  and  the  "deciding" 
upon  the  law  applicable  thereto.  If,  for  example,  a  referee 
should  die  after  "hearings,"  but  before  finding  and  decision, 
the  work  done  would  avail  nothing.  His  successor  must 
begin  de  novo.  It  seems  but  reasonable,  therefore,  to  con- 
clude that  the  mere  preliminary  labor  of  the  referee,  how- 
ever onerous,  required  in  order  to  enable  him  to  discharge 
the  real  function  of  his  office,  is  not  the  thing  for  which 
compensation  is  provided,  apart  from  its  final  completion 
and  result. 

The  case  of  Hadley  v.  Peabody,  supra,  is  an  authority 
on  this  point;  and  a  still  more  pertinent  aathority  is 
Worthington,  In  re,  supra,  to  which  I  shall  have  occasion 
to  refer  later,  together  with  Ohio  authority. 

Upon  both  reason  and  authority,  it  must  be  held  that 
the  subject  of  the  assignment  of  August,  1898,  was  the 
unearned  fees  of  the  referee,  and  the  defendant  can  derive 
no  benefit  from  the  fact  that  some  labor  had  already  been 
performed;  for,  under  our  statutes,  the  fees  of  a  referee 
are  to  be   determined   and   "allowed"   by   the   appointing 


174       SUPERIOR  COURT  OF  CINCINNATI. 

court,  and,  until  so  allowed,  there  exists  but  an  inchoate 
right. 

Coming  now  to  the  question  whether  a  referee,  under 
Ohio  statutes,  is  a  "public  officer"  within  the  rule  of  pub- 
lic policy  herein  considered,  it  is  to  be  noted  at  the  outset 
that  the  constitution  of  Ohio  does  not  employ  or  define  the 
term  "public  officer."  It  is  in  this  respect,  as  Webster 
characterized  the  federal  Constitution,  "an  instrument  of 
enumeration  rather  than  of  definition." 

Section  27,  Article  II,  provides  that — 

"The  election  and  appointment  of  all   officers,  *  *  * 
shall  be  made  in  such  manner  as  may  be  directed  by  law." 

Under  this  section  our  Supreme  Court,  in  State  v.  Ken- 
non,  7  Ohio  St.,  546,  547,  hold  that: 

"Emolument  is  a  usual  but  not  a  necessary  element  to  con- 
stitute an  office.  Authority  and  power  relating  to  the 
public  interest,  conferred  by  statute,  and  which  may  be 
vested  in  a  board  or  individuals  by  election  or  the  appoint- 
ing power  of  the  state,  create  an  office.  Whatever  less 
than  this  may  constitute  an  office,"  the  court  holds,  "is 
unnecessary  to  determine."  See  also  State  v.  Coiington, 
29  Ohio  St.,  102. 

The  section  quoted,  and  the  decision  explaining  it,  taken 
in  connection  with  Section  29,  Article  II,  specif)ring  three 
classes  of  public  servants,  namely,  "officer,"  "public  agent" 
and  "contractor,"  suggest  a  reason  for  the  distinction  be- 
tween a  "public  officer,"  properly  so-called,  who  is  invested 
with  some  authority  and  poiver  of  the  state,  and  subject, 
therefore,  to  certain  responsibilities  peculiar  to  the  public 
service  rendered  necessary  by  the  interests  of  the  public, 
and  a  mere  "agent"  or  "contractor"  upon  whom  no  such 
responsibility  rests.  Certain  requirements  relating  to  per- 
sonal eligibility  to  office  are  also  specified  in  the  Constitu- 
tion, as,  that  one  must  be  an  elector,  must  not  be  a  duellist, 
and  must  take  an  oath,  etc.  Sections  4,  5  and  7,  Article 
XV. 

Referees,   under  our  code,   are  clearly  adjuncts  to  the 
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judicial  system  of  the  state,  and  clothed,  to  some  extent 
at  least,  with  the  powers  and  duties  of  the  judicial  office. 
Our  statutes  provide  for  their  appointment  by  a  court, 
with  or  without  the  consent  of  parties,  prescribe  their 
duties,  require  an  official  oath,  and  provide  for  compensa- 
tion to  be  allowed  by  the  court  in  its  discretion.  Section 
5213,  Revised  Statutes,  provides  that  a  "trial  by  referees 
shall  be  conducted  in  the  same  manner  as  a  trial  by  the 
court,"  with  power  to  "summon  and  enforce  the  attend- 
ance of  witnesses  administer  all  necessary  oaths  in  the 
trial;"  "grant  adjournments,  the  same  as  the  court,"  "find 
facts,"  state  "conclusions  of  law"  and  give  "decisions" 
which  may  be  excepted  to  and  reviewed,  and  which,  un- 
less the  reference  be  merely  to  report  facts,  "stand  as  the 
decision  of  the  court,"  and  upon  which  "judgment  may 
be  entered  thereon  in  the  same  manner  as  if  the  action 
had  been  tried  by  the  court." 

The  object  and  purpose  of  the  appointment  of  referees, 
as  will  appear  more  fully  by  reference  to  the  multitude  of 
statutes  designating  the  various  classes  of  questions  that 
may  be  submitted  to  them,  is  to  relieve  the  courts,  and  con- 
tribute to  the  due  and  speedy  administration  of  justice 
in  the  general  interest  of  the  public,  by  doing  detail  work. 
This  is  illustrated  in  the  case  at  bar,  by  the  referee's  Ap- 
pointment to  ascertain  the  identity  of  numerous  stock- 
holders and  to  proportion  and  assess  their  statutory  liability. 

Our  Supreme  Court  has  had  occasion  to  consider  this 
matter  somewhat,  and  its  views  are  instructive  in  this  con- 
nection. Thus,  in  Lawson  v.  Bissell,  7  Ohio  St.,  129,  132, 
the  court  say: 

"Instead  of  submitting  the  case  to  a  jury  or  the  court, 
the  code  provides  for  a  third  mode  of  deciding  the  issues 
of  fact  and  law;  and  this  is  by  referees.  The  referees  are 
substituted  for  the  court  and  jury;  and  their  province  is 
to  decide  the  facts  of  the  case,  if  the  facts 'only  are  sub- 
mitted ;  or  both  the  facts  and  the  law  of  the  case,  if  both  are 
referred.  *  *  * 
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"These  provisions  of  the  code  show  very  clearly  that 
while  the  trial  before  the  referees  is  subject  to  the  review 
and  revision  of  the  court  ordering  the  reference,  it  is  a 
substitute  for  a  trial  in  court.  The  finding  of  facts  is,  in 
effect,  the  special  verdict  of  a  jury.  The  conclusions  of 
law  of  the  referees  stand  as  the  law  decision  of  the  court; 
and  if  not  set  aside,  a  judgment  follows  of  course." 

Bell  v.  Crawford,  25  Ohio  St.,  402,  discusses  the  effect  of 
Lawson  v.  Bissell,  supra,  on  reports  of  master  commis- 
sioners, and  is  valuable  as  an  exposition  of  the  duties  and 
powers  of  master  commissioners  and  referees.  Cincinnati 
V.  Cameron,  33  Ohio  St.,  336,  356,  holds,  passim,  that: 

"The  referee  is  substituted  for  the  court,  and  the  cause 
proceeds  before  him  as  though  it  was  tried  in  court,  and 
upon  submission."    (Citing  above  cases.) 

In  the  light  of  the  statutory  proceedings  and  of  the 
judicial  comments  cited,  it  is  difficult  to  see  why  a  referee, 
under  Ohio  laws,  is  not  a  "public  officer"  in  a  reasonable 
and  proper  sense  within  the  general  doctrine  of  public 
policy  under  discussion.  There  can  be  no  question  that 
a  judge  of  a  court  of  record  is  a  public  officer,  because 
the  nature  of  his  duties  makes  him  one  of  the  agencies  for 
administering  one  of  the  three  great  powers  of  govern- 
ment, apportioned  by  the  constitution  between  the  three 
administrative  departments  of  the  state — ^the  legislative,  the 
executive  and  the  judicial.  The  "referee,"  under  our  law, 
is,  as  declared  by  the  Supreme  Court,  a  "substitute  for 
the  court  and  jury,"  and  falls  quite  within  the  definition 
of  Mechem,  Pub.  Off.  &  Off.,  Section  i,  as  follows: 

"A  public  office  is  the  right,  authority  and  duty  created 
and  conferred  by  law,  by  which  for  a  given  period,  either 
fixed  by  law  or  enduring  at  the  pleasure  of  the  creating 
power,  an  individual  is  invested  with  some  portion  of  the 
sovereign  functions  of  the  government,  to  be  exercised 
by  him  for  the  benefit  of  the  public.  The  individual  so 
invested  in  a  public  officer." 

Indeed,  the  referee  seems  to  fall  also  within  the  limited 
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definition  of  the  same  author,  which  discriminates  between 
an  office  and  mere  employment  or  contract,  for  here  is  a 
^'delegation  to  the  individual  of  some  of  the  sovereign 
functions  of  the  government  to  be  exercised  by  him  for 
the  benefit  of  the  public/^ 

The  case  of  Hathaway,  Estate  of,  71  N.  Y.,  238,  has  been 
cited  as  authority  for  the  opposite  view;  but  upon  careful 
reading  it  will  be  found,  that,  while  the  court  uses  ex- 
pressions that  without  the  context  might  seem  to  be  of  gen- 
eral application,  it  was  in  reality  dealing  with  a  purely 
technical  question,  under  a  clause  of  the  Constitution  of 
New  York  prohibiting  the  justices  of  the  Supreme  Court 
from  exercising  "any  power  of  appointment  to  public 
office."  The  holding,  therefore,  that  referees,  receivers, 
etc.,  were  not  "public  officers  within  the  inhibition  of  the 
Constitution/'  and  therefore  could  be  appointed  by  the 
judges,  is  purely  technical  and  local,  and  is  not  applicable 
as  a  countervailing  authority  under  the  more  general  con- 
siderations of  public  policy  involved  here. 

It  will  not  pass  without  notice  that  the  same  court  that 
held  "referees"  not  to  be  "public  officers,"  under  a  clause 
of  the  constitution  of  New  York,  is  the  leading  authority 
for  the  doctrine  under  consideration  (Bliss  v.  Lawrence, 
supra)  ;  and  that  in  a  much  later  case  (Worthington,  In  re, 
supra),  applied  it  even  to  executors,  as  we  shall  see. 

As  an  offset  to  this  decision,  in  any  aspect,  the  ruling  of 
Justice  Brewer  of  the  United  States  Supreme  Court,  then 
circuit  judge,  in  Shannon  v.  Bruner,  36  Fed.  Rep.,  147, 
may  be  now  more  particularly  referred  to  as  showing  that 
the  doctrine  under  consideration  is  not  so  limited.  The 
question  was  upon  the  validity  of  an  assignment  of  the 
unearned  fees  of  a  master  in  chancery,  and  the  court  says: 

"Now,  can  an  officer  make  an  assignment  in  advance 
pi  his  fees  or  salary  ?  The  law  is  very  clear  that  he  can  not. 
Public  policy  has  affirmed  the  necessity  of  securing  to  every 
public  officer,  when  earned,  his  fees  or  salary,  unhindered 
by  any  present  legal  attack  or  any  previous  voluntary  as- 
signment   There  are  many  cases,  both  in  England  and  this 
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country,  affirming  the  necessity  of  upholding  such  public 
policy." 

After  citing  Bliss  v.  Lawrence,  supra,  and  discussing 
State  V.  Hastings,  supra,  in  opposition,  he  continues : 

"But  the  general  voice  of  authority,  both  across  the  water 
and  here,  is,  that  no  voluntary  assignment  can  be  sustained 
by  a  public  officer  of  fees  or  salary  yet  to  be  earned." 

It  will  be  sufficiently  obvious,  that  for  the  practical  pur- 
poses of  this  case  a  master  and  a  referee  are  substantially 
interchangeable  quantities,  although  the  duties  and  powers 
of  the  master  are  usually  of  a  somewhat  more  limited 
nature;  so  that  the  views  of  Justice  Brewer  apply  with 
equal  if  not  greater  force  to  referees. 

Counsel  for  the  defense,  by  way  of  the  reductio  ad  ah- 
surdum,  cite  the  case  of  notaries  public,  who  they  say  are, 
in  a  sense,  "judicial  officers,"  yet  not  '^public  oiflcers"  under 
our  constitution.  But  a  notary  public  is,  in  fact,  one  of  the 
few  thus  expressly  recognized  in  that  instrument.  Section 
4,  Article  II,  refers  to  notaries  public  as  "holding  office 
under  the  authority  of  the  state,"  and  therefore  are  "public 
officers"  in  the  sense  of  the  argument  used. 

We  pass  now  to  the  consideration  of  such  Ohio  cases  as 
bear  more  or  less  directly  upon  the  questions  at  issue. 

The  case  of  Newark  v.  Funk,  15  Ohio  St.,  462,  holds 
that  the  salaries  of  officers  of  incorporated  cities,  due  and 
unpaid,  may  be  subjected  by  judgment  creditors  to  pay- 
ment of  their  judgments  under  Section  458  of  the  code 
(Section  5464,  Revised  Statutes). 

It  appears  to  have  been  contended  that  it  was  "against 
public  policy  to  permit  salaries  and  pay  of  their  officers  and 
public  agents  to  be  so  gamisheed." 

The  court  holds  otherwise,  but  says,  page  464: 

"We  do  not  say,  or  suppose,  that  a  salary  which  is  not 
yet  earned,  or  for  the  payment  of  which  the  proper  period 
has  not  yet  arrived,  can  be  so  gamisheed,  or  attached.  It 
must  be  a  subsisting  claim,  due  or  to  become  due,  and  for 
the  ultimate  payment  of  which  the  obligation  to  pay  is 
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fixed,  without  reference  to  future  services  or  considera- 
tion." 

This  obviously  excludes  fees  yet  to  be  "allowed,"  the 
payment  of  which  depends  not  only  upon  the  completion  of 
the  service,  but  upon  the  allowance  by  a  court  thereafter. 

Porter  v.  Dunlap,  17  Ohio  St.,  591,  was  cited  by  the  de- 
fense in  opposition  to  the  general  doctrine.  A  public  school 
teacher,  under  annual  salary,  payable  in  quarterly  install- 
ments, assigned  his  quarter's  salary,  in  advance,  to  the 
township  treasurer,  authorizing  him  to  retain  it  out  of  the 
money  to  come  into  his  hands  for  the  quarter's  service, 
and  subsequently,  after  receiving  the  order  on  the  treasurer 
at  the  conclusion  of  the  quarter  for  the  salary  then  due, 
transferred  the  order  to  another,  who  had  no  notice  of  the 
former  transfer.  The  court  sustained  the  claim  of  the 
treasurer  as  a  prior  equity  coupled  with  possession,  treat- 
ing the  agreement  of  the  teacher  allowing  the  treasurer 
to  retain  the  money  out  of  funds  which  must  eventually 
come  through  him,  as  collateral  to  the  assignment,  and 
creating  an  estoppel  against  the  subsequent  assignee  in 
virtue  of  the  acts  of  the  assignor. 

It  does  not  appear  that  the  doctrine  of  public  policy, 
under  present  consideration,  was  invoked  in  the  case,  or  was 
in  any  way  referred  to.  The  prior  assignment  was  attacked 
upon  grounds  of  public  policy,  indeed,  but  of  an  entirely 
different  character. 

But,  under  the  views  and  authorities  before  cited,  it 
may  well  be  that  neither  court  nor  counsel  regarded  a 
school  teacher  as  a  "public  officer"  in  any  sense,  under  the 
doctrines  here  discussed. 

An  almost  precisely  similar  case  will  be  found  in 
Johnson  v.  Pace,  78  111.,  143,  in  which  the  action  of  the 
court  was  similar,  and  in  the  opinion  there  is  this  hint  as 
to  the  reason: 

"Nor  do  we  discover  here  any  such  violation  of  duty  or 
improper  practice,  as  school  officers,  as  is  claimed  by  ap- 
pellants, which  should  deny  to  Holmes  (the  prior  assignee) 
the  benefit  of  this  money." 
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But  the  case  contains  no  suggestion  otherwise  that  the 
assignment  was  questioned  on  such  grounds. 

Carran  v.  Little,  40  Ohio  St.,  397,  decided  by  the  Su- 
preme Court  commission,  presents  a  case  of  an  assignment 
by  a  city  solicitor  of  a  quarter's  salary  in  advance;  but 
there  is  in  it  no  hint  or  suggestion  that  the  question  of 
public  policy  was  raised  or  considered.  The  suit  turned 
upon  the  question  of  liability  of  the  endorser  of  the  order, 
and  involved  no  question  pertinent  to  the  present  con- 
sideration. 

The  case  of  Overturf  v.  Gerlach,  62  Ohio  St.,  127  (56  N. 
E.  Rep.,  653;  78  Am.  St.  Rep.,  704),  is  important  in  its 
recognition  of  the  public  impolicy  of  permitting  the  un- 
earned fees  of  a  public  officer  to  be  sequestered. 

The  suit  was  against  an  executor  under  Section  5464, 
Revised  Statutes.  The  court  distinguishes  the  case  of 
Newark  v.  Funk,  15  Ohio  St.,  462,  and  draws  special  at- 
tention, as  I  have  done  here,  to  the  express  limitation  cm- 
bodied  in  it. 

The  court  further  say,  page  131 : 

"Whilst  the  embarrassment  that  might  affect  the  public 
service  in  the  attachment  of  the  salary  of  a  public  officer, 
was  not  regarded,  in  the  case  above  cited,  of  such  a  g^ave 
character,  as,  on  grounds  of  public  policy,  to  forbid  its 
adoption  by  a  creditor,  yet  its  impolicy  in  the  case  of  ad- 
ministrators, for  the  reasons  stated,  is  more  apparent  than 
in  the  case  of  public  officers,  and  has  not  been  sustained 
by  any  court." 

In  discussing  the  nature  of  the  executor's  compensation, 
the  court  say,  page  130: 

"Overturf,  *  *  *  may  not  be  entitled  to  the  compensa- 
tion and  commissions  provided  by  law  at  his  final  settle- 
ment. This  will  depend  upon  the  judgment  and  allowance 
of  the  probate  court.  By  reason  of  maladministration  he 
may  be  entitled  to  nothing,  and  nothing  may  be  allowed  him. 
Hence,  until  one  or  the  other  of  the  two  estates,  *  *  * 
has  been  settled,  or  some  allowance  has  been  made  him 
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by  the  probate  court,  it  can  not  be  said  that  anything  is 
due  him  therefor." 

The  syllabus  of  the  case  is  as  follows : 

"Until  allowed  by  the  probate  court,  the  compensation 
and  commissions  of  an  administrator  or  executor  *  *  * 
can  not  be  attached,  or,  by  any  similar  process,  appropriated 
to  the  payment  of  his  claim  by  a  creditor  of  such  executor." 

Newark  v.  Funk,  supra,  forms  an  instructive  supple- 
ment to  that  of  Worthington,  In  re,  supra,  in  which  an 
executor  assigned,  his  commissions,  in  advance,  and  was 
subsequently  removed  for  mental  incapacity  and  died — ^all 
prior  to  his  filing  of  final  account  and  allowance  of  fees 
and  commissions  by  the  court. 

The  opinion  of  the  court  brings  so  fully  and  clearly  into 
review  underlying  reasons  which  seem  to  me  applicable 
to  the  case  at  bar,  as  to  justify  liberal  quotation. 

Says  the  court: 

"It  may  be  conceded  that  the  assignment  of  the  commis- 
sions was  made  for  a  good  consideration  and  that  the  re- 
moved executor  had  actively  participated  for  many  years 
in  the  management  and  administration  of  the  estate,  and 
that  his  representatives  were  therefore  entitled  to  some  con- 
sideration upon  the  final  allowance  of  commissions  by  the 
surrogate.  The  difficulty  in  the  way  of  appellant  is  of 
another  kind.  Until  ascertained  and  liquidated  at  the 
times  and  in  the  manner  authorized  by  law,  the  commissions 
are  not  subject  to  the  executor's  disposal,  but  the  right  to 
them  is  inchoate,  and,  upon  grounds  of  public  policy,  un- 
assignable. There  is  no  fundamental  distinction  in  this 
respect  between  public  and  private  trusts,  where  the  stat- 
ute fixes  the  compensation,  and  prescribes  that  it  shall  not 
become  due  and  payable  until  the  services  have  been  ren- 
dered, or  at  stated  periods  during  the  term  of  service. 
It  is  well  settled  that  a  public  officer  can  not,  during  his 
official  term,  and  before  his  salary  or  fees  become  due  and 
payable,  make  a  valid  assignment  of  such  salary  or  fees 
{Bliss  V.  Lazvrence,  58  N.  Y.,  442;  Bowery  Nat.  Bank  v. 
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Wilson,  122  N.  Y.,  478).  *  *  *  If  the  emoluments  of  the 
office  might  be  separated  from  it  and  transferred  to  another, 
it  would  leave  the  duties  of  the  office  as  a  barren  charge  to 
be  borne  by  the  incumbent.  It  is  evident  that  transfers  of 
this  kind  would  not  tend  to  promote  activity  and  care  in 
the  discharge  of  official  obligations.  The  same  considera- 
tions forbid  the  recognition  of  an  assignment,  by  an  execu- 
tor, of  his  commissions  in  advance  of  the  time  prescribed 
by  law  for  their  adjustment  and  payment.  When  the 
hope  of  compensation  is  gone,  a  strong  incentive  to  diligence 
and  zeal  is  wanting,  and  the  temptation  to  be  content 
with  a  lax  and  perfunctory  administration  of  the  trust 
becomes  more  persuasive." 

When  it  is  considered  that  the  functions  of  a  referee, 
under  our  statutes,  are  not  simply  of  an  administrative 
character,  as  are  those  of  an  executor,  but  involve  the  exer- 
cise of  judicial  powers  in  hearing  and  rendering  decisions 
upon  both  the  law  and  the  facts,  which  in  some  cases 
stand  as  and  for  the  decisions  of  the  court  itself,  it  must 
be  admitted  that  the  reasons  given  by  the  New  York  court 
of  appeals  apply  with  even  stronger  force  to  referees.  The 
question  arising  upon  the  application  of  the  doctrine  under 
discussion  is  not  one  to  be  determined  upon  a  mere  tech- 
nical definition  of  the  term  "public  officer,"  such  as  might 
be  necessary  under  a  power  of  appointment  embodied  in  a 
state  constitution,  but  is,  whether  the  duties  to  be  performed 
in  relation  to  the  governmental  powers  of  the  state  and 
for  the  public  benefit,  are  such  as  establish  a  proper  basis 
for  the  application  of  a  rule  of  public  policy  thoroughly 
settled  by  the  great  weight  of  authority. 

Upon  careful  consideration  of  all  authorities  cited,  and 
many  others,  I  am  clearly  of  opinion  that  the  rule  of  public 
policy  holding  void  the  assignment  of  the  unearned  fees 
of  a  public  officer  is  a  most  salutary  one  and  should  be 
upheld  and  enforced  in  cases  like  the  present,  where  duties 
of  a  public  nature  are  to  be  performed,  compensation  for 
which  depends  upon  allowance  by  a  court. 

In  no  one  of  the  Ohio  cases,  so  far  as  I  have  been  able 
to  ascertain,  has  the  doctrine  of  public  policy  herein  dis- 
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cussed  been  brought  distinctly  before  the  court  as  the  basis 
of  decision.  The  dicta  in  Newark  v.  Funk,  supra,  refer  to 
salaries  already  earned  and  due;  as  to  which  no  question 
has  been  raised.  The  case  of  Porter  v.  Dunlap,  supra, 
may  be  distinguished  upon  grounds  already  indicated;  but 
even  if  it  be  taken  as  fixing  a  point  of  limitation  beyond 
which  the  application  of  the  rule  of  public  policy  should 
not  be  carried,  still  the  case  at  bar  falls  clearly  within  and 
not  without  such  limitation.  The  case  of  Carran  v.  Little, 
supra,  was  not  one  of  conflicting  claimants,  and  was  con- 
trolled by  considerations  so  diverse  from  those  involved 
here,  it  can  hardly  be  regarded  as  pertinent  in  any  degree. 

Therefore  I  do  not  find  any  objection,  either  in  the  letter 
or  spirit  of  Ohio  decisions,  to  the  application  of  the  doc- 
trine of  public  policy  upheld  by  the  cited  authorities  to 
facts  such  as  presented  by  the  case  at  bar. 

A  further  question,  suggested  during  the  argument, 
seems  to  me  upon  further  consideration  to  be  also  decisive. 
The  prior  assignment  was  not  given  upon  a  moving  con- 
sideration applicable  thereto,  but  as  an  additiofnal  and 
collateral  security  for  a  pre-existing  debt,  namely,  a  note 
given  by  Kumler  in  1893,  endorsed  by  Robertson,  being  a 
wholly  different  transaction,  having  no  connection  with  the 
appointment  or  services  of  Kumler  as  referee. 

It  is  well  settled  that,  in  a  contest  between  successive 
equities,  the  rule  "prior  in  tempore  prior  est  in  jure^'  can 
be  invoked  where  equities  are  equal,  but  not  otherwise ;  and 
it  is  equally  well  settled  that  one  who  takes  an  assignment 
for  a  pre-existent  debt,  is  not  a  bona  fide  purchaser  and  en- 
entitled  to  protection  against  one  who  pays  actual  and  full 
value  upon  the  faith  and  credit  of  the  thing  assigned — one 
"who  has  actually  parted  with  his  property  upon  the  credit 
of  the  estate.*'    4  Paige,  215. 

These  are  familiar  doctrines  of  equity,  applicable  wher- 
ever kindred  circumstances  arise. 

As  applied  to  circumstances  closely  analogous  to  those 
of  the  case  at  bar,  they  will  be  found  very  fully  discussed 
in  the  case  of  The  Elmbank,  72  Fed.  Rep.,  610,  617  et  seq., 
citing  many  state  decisions  illustrating  the  general  principle. 
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The  case  covers  also  the  question  of  notice  as  it  arises 
here,  and  is  conclusive. 

I  hold,  therefore,  as  between  the  two  assignments  under 
consideration  that,  upon  both  or  either  of  the  grounds 
stated,  the  assignment  given  to  Burch,  the  plaintiff,  must 
prevail,  and  judgment  is  rendered  accordingly. 

Burch  &  Johnson,  for  plaintiff. 
Scott  Bonham,  for  defendant. 


Mary  Juniet  v.  Baltimore  &  O.  S.  W.  Ry. 

The  proper  remedy  for  an  unnecessarily  prolix  and  confusing  peti- 
tion is  a  motion  for  the  reformation  and  redrafting  thereol 

Motion  to  strike  from  petition. 

HOSEA,  J. 

These  motions  are  well  taken  and  will  be  granted.  Sec- 
tion 5057,  Revised  Statutes,  providing  for  the  method  of 
drafting  petitions,  requires  "A  statement  of  the  facts  con- 
stituting the  cause  of  action,  in  ordinary  and  concise  lan- 
guage." While  the  striking  out  of  parts  designated  is 
only  a  partial  remedy  of  the  unnecessary  and  confusing 
prolixity,  the  petition  should  be  re-formed  and  redrafted, 
and  it  is  so  ordered  at  the  costs  of  plaintiff.  School  Section 
16  (Tr.)  V.  Odlin,  8  Ohio  St.,  293,  297,  298. 

Motions  granted  and  petition  to  be  reformed  at  plain- 
tiff's costs. 

C,  W.  Baker  and  F.  /.  Dorger,  for  plaintiff. 
Harmon,  Colston,  Goldsmith  &  Hoadly,  for  defendant 
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Alice  R.  Thoms  v.  Louis  B.  Thoms  * 

1.  The  inchoate  dower  of  a  wife  is  an  incident  of  the  seizin  of  the 

husband  and  can  only  be  conveyed  by  her  in  connection  with 
the  husband's  transfer  of  title. 

2.  While  post   nuptial   contracts  of  separation   are   recognized  in 

Ohio,  neither  husband  nor  wife  will  be  aided  by  the  courts  in 
the  enforcement  of  claims  arising  out  of  them  if  the  contracts 
bear  the  appearance  of  irregularity  or  unfairness. 

HosEA,  J. ;  Ferris  and  Pfleger^  JJ.,  concur. 

This  case  comes  into  this  court  from  findings  and  judg- 
ment rendered  at  the  special  term  in  October,  1903.  The 
suit  was  brought  by  Louis  B.  Th6ms  against  Alice  R. 
Thoms,  his  divorced  wife,  to  quiet  title  to  real  estate,  as 
against  her  inchoate  right  of  dower. 

The  controversy  here  centers  about  a  post-nuptial  agree- 
ment executed  by  the  parties  in  writing  at  Cincinnati,  on 
January  24,  1896,  providing  in  substance,  as  follows : 

That  the  husband,  L.  B.  Thoms,  should  pay  to  the  wife, 
Alice  R.  Thoms,  $100  per  month  for  three  years,  unless 
she  should  remarry  within  that  period — ^this  to  be  "not 
only  for  the  benefit  of  said  Alice  R.  Thoms,  but  also  in  full 
of  all  obligations  and  liabilities  of  said  Louis  B.  Thoms, 
for  the  support  and  maintenance  of  their  child,  Joseph  B. 
Thoms;  and  in  full  of  all  right  and  claim  for  alimony, 
maintenance,  or  support,  or  property  interests  in  the  estate, 
or  earnings  of  Louis  B.  Thoms,  against  him  for  all  time 
to  come." 

She  was  also  to  have  the  household  furniture  belonging 
to  either  of  them,  excepting  the  books  and  pictures;  and 
in  consideration  of  what  precedes,  she  was  to  quit-claim 
by  deed,  contemporaneously  with  the  contract,  all  her  dower 
or  other  interest  in  all  real  estate  in  which  Louis  B.  Thoms 
has  any  interest. 

It  is  admitted  that  Mr.  Thoms  paid  the  $3,600,  also  cer- 
tain small  debts  incurred  by  Mrs.  Thoms,  as  indicated  by 

•Affirmed  by  Supreme  Court,  7;^  O.  St.  333. 
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memorandum  on  the  contract,  aggregating  less  than  $300, 
and  that  Mrs.  Thorns  executed  the  quit-claim  of  her  dower 
to  Mr.  Thoms'  brother. 

The  original  petition  sets  up  this  contract,  as  the  basis 
of  affirmative  relief,  and  alleges  that  in  making  it  the  wife 
was  represented  by  counsel,  upon  whose  advice  she  acted; 
that  said  counsel  investigated  his  financial  condition,  and 
that  the  amount  of  said  payments  and  other  considerations 
were  named  and  exacted  by  them  as  commensurate  with 
her  needs  and  her  inchoate  right  of  dower. 

Upon  demurrer,  the  court  below,  upon  the  doctrine  of 
liberal  construction,  held  this  to  be  the  equivalent  of  an 
allegation  that  the  contract  was  in  itself  fair,  just  and  right. 

The  answer  ^admits  the  execution  of  the  contract,  and  of 
the  quit-claim  deed;  but  pleads  gross  inadequacy  of  con- 
sideration for  the  quit-claim  as  disproportionate  to  the 
husband's  means,  and  fraudulent  inducement  to  its  exe- 
cution by  reason  of  her  inexperience  and  reliance  upon  the 
misrepresentations  of  the  husband. 

The  issues  thus  presented  challenge  the  adequacy  and 
fairness  of  the  consideration  for  the  release  of  dower  in- 
volved in  the  contract ;  and  the  suit  is  in  one  aspect  for  the 
specific  enforcement  of  the  contract  against  the  wife,  by 
way  of  estoppel. 

This  was  substantially  the  ruling  of  the  court  below, 
which  held  upon  demurrer  to  the  petition,  that  the  quit- 
claim conveyance  of  dower  made  by  Mrs.  Thoms,  pursu- 
ant to  the  contract,  was  a  nullity;  but  that,  nevertheless, 
the  contract,  construed  as  a  covenant  not  to  assert  a  con- 
tingent dower  claim,  would  be  binding,  if  fair  and  rea- 
sonable and  upon  proper  consideration. 

The  trial  court  bases  its  final  decree  for  the  plaintiff 
below  upon  findings  of  defendant's  delay  in  asserting  her 
claim  to  dower  and  consequent  lack  of  equity  in  her  de- 
fense, and  the  change  of  plaintiff's  position  since  the  con- 
tract was  made;  and,  lastly,  a  general  finding  that  the 
defendant  (the  wife)  did  not  have  any  estate  by  way  of  in- 
choate right  of  dower  or  otherwise,  in  the  property  de- 
scribed in  the  petition;  but  the  court  expressly  negatives 
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any  finding  upon  the  inadequacy  of  the  settlement  between 
the  parties. 

These  actions  being  excepted  to  are  now  brought  before 
us  by  the  petition  in  error  for  review  upon  a  full  bill  of 
evidence. 

The  quit-claim  deed  purporting  to  convey  the  inchoate 
right  of  dower  to  a  third  party,  not  the  husband's  grantee 
of  title,  was  undoubtedly  void,  as  a  conveyance,  upon  well- 
established  principles.  The  inchoate  dower  right  of  a  wife 
is  an  incident  of  the  seizin  of  the  husband,  and  can  only  be 
conveyed  by  the  wife  in  connection  with  his  own  transfer 
of  title.    Weaver  v.  Gregg,  6  O.  St.,  547  (553). 

It  is,  though  inchoate,  an  interest  in  the  land  created 
and  vested  in  her  by  law  for  her  benefit,  and  capable  of 
alienation  only  in  the  mode  provided  by  statute;  and  this 
limitation  inheres  in  the  nature  of  the  estate  itself.  Millei^s 
Adm'r  v.  Woodman,  14  O.,  518  (521)  ;  Douglas  v.  McCoy, 
5  O.,  527  (where  it  is  said:  "The  law  will  not  permit  the 
alienation  of  such  possible  contingent  interests")  ;  Mc Arthur 
v.  Franklin,  16  O.  S.,  193 ;  Black  v.  Kuhlman,  30  O.  S.,  196; 
Rosenthal  v.  Mayhugh,  33  O.  S.,  155. 

The  contention  of  the  defendant  in  error  here  is  that,  con- 
ceding the  invalidity  of  the  conveyance  made  by  the  wife, 
yet  the  contract  pursuant  to  which  the  deed  was  executed, 
evidenced  her  intention  to  convey;  and  that  the  court 
should  give  effect  to  such  intention  by  way  of  estoppel. 

Can  the  court  give  effect  indirectly  through  the  medium 
of  estoppel  to  a  contract  which  the  law  prohibits? 

It  is  a  recognized  rule  in  equity,  that  the  void  contract  of 
a  person  under  disability  can  not  be  made  good  by  estoppel. 
The  reason  assigned  for  the  rule  is  that  as  no  remedy  could 
be  had  upon  the  void  deed  of  conveyance,  it  would  be  against 
the  policy  of  the  law  to  allow  the  same  result  to  be  reached 
through  the  indirect  medium  of  estoppel.  Bispham's  Equity, 
Section  293. 

It  is  true  that  the  common  law  disability  of  the  wife  to 
contract  does  not  now  exist  in  Ohio ;  but  as  we  have  already 
shown,  the  disability  of  the  married  woman  to  alienate  her 
contingent  right  of  dower  is  one  that  is  inherent  in  the  na- 
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ture  of  tbe  dower  interest;  so  that  the  rule  cited  has  ap- 
plication. 

But,  apart  from  the  difficulty  arising  upon  grounds  of 
public  policy  cited,  it  is  at  least  doubtful  whether  the  doc- 
trine of  laches  can  be  invoked  as  a  basis  of  estoppel  against 
an  inchoate  and  contingent  right  of  dower  under  the  cir- 
cumstances of  this  case. 

It  is  well  settled  that  estoppel  can  not  be  predicated  upon 
ante-nuptial  contracts. 

This  rule  was  applied  in  27  O.  St.,  50,  Grogan  v.  Garri- 
son, affirming  the  decision  of  this  court  upon  an  anfe-nuptial 
contract,  and  deed  of  settlement  executed  in  conformity 
therewith,  and  intended  to  be  effective  as  a  jointure  in  lieu 
of  dower.  Three  years  after  the  husband's  death,  the 
widow  filed  her  petition  against  the  heir  to  have  dower  set 
off.  Being  reserved  to  the  General  Term,  this  court  found 
that  the  deed  of  settlement  was  void  and  that  no  estoppel 
existed  by  virtue  of  the  contract,  to  bar  the  widow's  claim. 

But  in  the  case  of  Rosenthal  v.  Mayhugh,  supra,  our  Su- 
preme Court  supports  its  action  upon  the  authority  of  Bul- 
lock v.  Griffin  (i  Strobhart's  Equity  Rep.,  60),  which  was 
upon  a  post-nuptial  contract  and  conveyance  of  dower  and 
an  attempt  to  repudiate  it  by  suit  against  the  purchaser 
of  the  estate  for  dower,  seven  or  eight  years  after  the 
husband's  death.  It  was  there  held  that  laches  by  failure 
to  assert  the  right  for  years  after  it  had  become  absolute 
by  death  of  the  husband,  together  with  the  retention  of  the 
consideration  during  and  after  coverture,  may  call  into  op- 
eration the  doctrine  of  estoppel. 

But  this  case,  as  also  that  of  Rosenthal  v.  Mayhugh,  fur- 
nishes authority,  at  least  by  implication,  for  the  correlative 
doctrine  that  laches  can  be  predicated  only  upon  a  right 
capable  of  assertion — a  dower  right,  for  example,  rendered 
absolute  by  the  husband's  death.  In  the  Rosenthal  case 
the  court  says: 

"A  widow  before  dower  is  assigned,  having  only  a  vest- 
ed right  to  be  endowed,  can  not  at  law,  convey  such  right — 
she  can  only  release  it.    Yet,  being  a  femme  sole,  she  can 
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effectively  bar  such  right  by  way  of  estoppel.  Being  a 
femme  sole,  equity  will  treat  her  as  such  and  enforce  her 
contracts  in  relation  to  her  unassigned  dower  where  she 
has  estopped  herself  by  her  acts  or  contracts"  (p.  167). 

But  we  are  clearly  of  opinion  that  whatever  force  per  se 
may  exist  in  equitable  defenses  of  this  character,  their  prac- 
tical application  must  depend  at  last  upon  the  fairness  and 
equity  of  the  transactions  out  of  which  they  gfrew.  While 
post-nuptial  contracts  of  separation  are  recognized  in  Ohio, 
the  rule  is  well  established  that  neither  husband  nor  wife 
will  be  aided  in  the  enforcement  of  claims  arising  out  of 
them  if  the  contracts  '1)ear  the  appearance  of  irregularity 
or  unfairness."  Bettle  v.  Wilson,  14  O.,  257,  citing  2d 
Story's  Equity,  Sections  652-654. 

This  rule  is  reiterated  later  with  the  requirement  that  the 
contract  must  be  "reasonable  in  itself  and  fairly  made  be- 
tween husband  and  wife."  Thomas  V.  Brown  et  al,  10  O. 
St.,  247.  Still  later  in  Garver,  Exr.,  v.  Miller,  16  O.  St., 
528,  these  conditions  are  emphasized,  and  the  court  says: 

"It  is  essential  that  the  terms  of  the  contract  shall  be  fair, 
reasonable  and  just  to  the  wife,  in  view  of  all  the  circum- 
stances of  the  case  and  of  the  parties,  at  the  time  the  con- 
tract was  made.  If  it  becomes  a  question  of  facts,  the 
proof  must  lead  the  mind  of  the  chancellor  satisfactorily 
to  the  same  conclusion.  In  addition  to  this,  facts  must  be 
averred  or  proved,  or  both,  as  the  exigencies  of  the  case 
require,  showing  that  the  terms  of  the  contract  in  favor 
of  the  wife  were  fair,  reasonable  and  equitable  under  the 
circumstances  of  the  parties  at  the  time  it  was  made.  And 
this  doctrine  runs  through  all  the  cases  bearing  on  the 
subject." 

These  cases  are  but  reiterations  of  the  ancient  doctrine 
of  equity,  that  heirs  and  reversioners  were  supposed,  in  the 
eye  of  the  law,  to  be  so  liable  to  impositions  and  to  be  so 
exposed  to  chances  of  being  induced  to  make  hard  and 
unfair  agreements  touching  tihe  disposition  of  their  expect- 
ant interests  that,  as  a  matter  of  policy,  the  rule  is  laid 
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down  that  he  who  deals  with  them  has  cast  upon  him  the 
burden  of  showing  that  the  purchase  was  a  fair  one  and  the 
price  paid  a  reasonaUe  sum  and  of  the  full  value.  Perry 
on  Trusts,  Section  220  (and  cases  dted). 

In  the  light  of  these  authorities,  and  in  view  of  the  evi- 
dent purpose  of  the  law  in  relation  to  the  rights  of  women, 
based  upon  the  marital  relation,  it  seems  to  us  evident  that 
the  rights  of  the  parties  here,  if  not  concluded  by  the 
consideration  first  above  mentioned,  can  only  be  adjudicated 
upon  a  careful  inquiry  into  the  actual  fairness  of  the  con- 
tract itself.  The  trial  court  expressly  refused  this;  prefer- 
ring to  rest  the  judgment  upon  other  grounds.  But,  as 
the  entire  record  is  before  us,  showing  all  the  facts  neces- 
sary, and  as  this  question  has  been  fully  argued  before  us 
by  counsel  for  both  parties,  we  feel  no  hesitancy  in  pro- 
ceeding to  its  determination. 

The  contract  in  question  purported  to  cover  not  only  the 
contingent  dower  interest  of  the  wife,  but  also  all  claim 
for  support  during  coverture,  and  her  contingent  distribu- 
tive share  in  the  personal  estate.  She  was  also  to  assume 
the  husband's  burden  of  expense,  care  and  maintenance 
of  their  minor  child  for  three  years. 

The  consideration  for  all  this  was  to  be  monthly  payments 
of  $100  each,  for  the  space  of  three  years  following  the  date 
of  the  contract. 

It  is  incumbent  upon  the  husband,  who  brings  this  con- 
tract into  court  as  the  basis  of  his  prayer  for  affirmative 
relief,  not  only  to  establish  its  legality,  but  to  "aver  and 
prove  that  the  terms  of  the  contract  in  favor  of  the  wife 
are  fair,  reasonable,  and  equitable  under  the  circumstances 
of  the  parties  at  the  time  it  was  made."  Garver,  Exr,,  v. 
Miller,  supra. 

It  is  obvious  that  the  consideration  for  such  a  contract 
should  include  a  fair  and  reasonable  present  equivalent  for 
the  surrender  of  the  several  rights  (i)  of  maintenance  dur- 
ing coverture,  (2)  distributive  share  in  the  ultimate  per- 
sonal estate;  (3)  dower  in  real  estate;  and  in  the  contract 
in  question  there  should  have  been  an  additional  amount  for 
the  support  of  the  infant  for  three  years. 
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The  oral  testimony  of  Mr.  Thorns,  and  his  letters,  consti- 
tute tlie  only  evidence  bearing  upon  his  financial  condition 
and  style  of  living  at  and  up  to  the  date  of  the  contract.  But 
it  shows  that  he  was  then  the  owner  of  property  in  Cincin- 
nati, producing  a  rental  income  approximating  $5,000  per 
year ;  that  when  keeping  house,  he  paid  house  rent  of  $100 
per  month ;  with  a  furniture  equipment  costing  about  $5,000 
or  $6,000,  and  that  they  subsequently  rented  their  house, 
furnished,  to  others  for  $150  per  month  and  lived  at  the 
Hotel  Alms  until  about  the  date  of  the  contract. 

Mr.  Thorns  makes  no  satisfactory  showing  of  his  actual 
means,  but  places  valuations  on  the  real  estate  described 
in  the  petition,  and  subtracts  the  mortgage  debts,  and  on 
this  basis  his  counsel  figures  the  dower  interest,  which  we 
quote  from  the  brief  before  us  as  follows : 

"Therefore,  according  to  the  mortality  tables  (Giauque 
&  McQure's  present-value  tables),  Mrs.  Thoms'  inchoate 
right  of  dower  in  the  Main  street  property  would  have  been 
$2,145.95.  Her  interest  in  the  equity  in  the  $15,000  on  the 
Fifth  street  property  would  have  been  $1,287.60.  Her  in- 
terest in  the  other  real  estate  has  been  fixed  by  the  Common 
Pleas  Court  at  $227.60." 

Counsel  then  concedes  a  dower  value  in  the  Walnut  street 
stable  property  of  $1,296.09  and  admit  a  total  present  value 
of  $4,957.24  fon  the  dower  interest;  and  claim  that  the 
$3,600  paid  under  the  contract,  together  with  $1400  real- 
ized by  Mrs.  Thoms  by  sale  of  the  furniture,  about  equaled 
this  amount  and  was  therefore  a  fair  consideration  for 
the  contract. 

But  this  presentation,  besides  entirely  ignoring  the  other 
elements  entering  into  the  consideration  of  the  contract,  as 
measured  against  the  terms,  estimates  the  dower  interest 
simply  upon  the  basis  of  residual  value  of  the  estate  after 
deducting  the  face  of  the  mortgages.  This,  however,  is 
erroneous  under  the  Ohio  rule  established  in  Mandel  v. 
McClure,  46  O.  S.,  407  (overruling  Bank  v,  Hinton,  21  O. 
St,  507),  which  holds  the  release  of  dower  in  connection 
with  the  husband's  mortgage  to  be  a  pledge  of  her  contin- 
gent dower  right  to  the  mortgagee  or  his  privies  alone,  for 
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the  mortgage  debt,  and  that  in  case  of  sale  under  the  mort- 
gage, the  ascertained  value  of  her  contingent  right  of  dower 
in  the  entire  proceeds  of  sale  is  to  be  satisfied  out  of  the 
balance  left  after  payment  of  the  mortgage  debt  before 
further  distribution. 

Without  attempting  here  to  recast  the  figures  on  the  cor- 
rect basis,  it  is  sufficient  to  note  that  the  value  of  the  con- 
tingent dower  right  in  question  under  the  rule  of  law  shown, 
is  largely  in  excess  of  that  figured  by  counsel,  perhaps  more 
than  double;  and  if,  from  the  $S,ooo  claimed  to  have  been 
paid  as  the  consideration,  we  deduct  the  proceeds  of  the 
furniture  which  Mr.  Thoms  admitted  giving  to  his  wife 
about  three  years  prior  to  the  contract,  the  discrepancy 
is  still  greater. 

We  are  of  opinion,  therefore,  that  the  defendant  in  error 
has  not  met  the  requirements  of  proof  on  this  point  and 
that  the  consideration  was  not  fair  and  equitable  to  the  wife 
under  the  circumstances.  Neither  do  we  think  that  the 
acts  or  omissions  of  his  former  wife  in  connection  with  the 
contract  or  any  obligations  growing  out  of  it,  had  any  such 
relation  to  the  re-marriage  of  Mr.  Thoms  as  to  constitute 
an  estoppel  by  conduct  The  change  of  Mr.  ITioms'  posi- 
tion in  this  regard  seems  to  have  been  entirely  voluntary, 
and  it  is  difficult  to  see  how  he  could  have  been  in  any  way 
deceived  into  taking  this  new  step  by  any  act  or  failure  to 
act  on  the  part  of  the  wife. 

There  can  be  no  fraud  where  all  parties  are  equally  in- 
formed of  the  facts  and  mutually  assent  to  them.  It  is  es- 
sential to  an  estoppel  of  this  kind  that  the  conduct  on  which 
it  is  based  must  actually  have  been  the  inducing  cause  for 
the  action  of  the  party  who  seeks  to  set  it  up.  Bispham's 
Equity,  Sections  289-291. 

Mere  silence  and  the  mere  retention  of  a  sum  paid,  which 
she  has  practically  accepted  in  lieu  of  all  claim  for  ali- 
mony, and  which  in  fact  was  a  mere  monthly  stipend  for  a 
limited  time  to  an  amount  not  exceeding  what  she  would 
have  fairly  been  entitled  to  for  maintenance  of  herself  and 
child  for  that  period  alone  if  no  contract  had  been  made, 
can  not,  we  think,  bar  her  rights  in  respect  of  dower.    In 


THOMS  V.  THOMS.  193 

fact,  the  entire  consideration  paid  might  be  regarded  as 
fairly  applicable  to  and  absorbed  by  the  claims  other  than 
dower,  leaving  nothing  whatever  applicable  to  the  dower 
interest.  But  even  considered  as  applicable  wholly  to  the 
dower  claim,  which  manifestly  was  not  the  intention  of  the 
contract,  as  seems  to  have  been  assumed  in  the  argument 
of  defendant  in  error,  the  payment  made  falls  distinctly 
short  of  a  fair  and  reasonable  equivalent 

We  do  not  regard  the  divorce  obtained  by  Mr.  Thoms  in 
Dakota  as  an  element  aifecting  the  issues  here  under  Ohio 
Statutes  and  decisions. 

Upon  consideration  of  the  whole  case,  we  are  of  opinion 
that  the  judgment  below  should  be  reversed,  and  it  is  so  or- 
dered. 

Proceeding  to  render  such  judgment  as  the  court  below 
should  have  rendered  (Stein  v.  Rose,  17  Ohio  St,  471), 
we  find  that  the  plaintiff  is  not  entitled  to  the  relief  prayed 
for,  and  judgment  will  be  entered,  dismissing  the  action 
at  his  costs. 

Gordon,  Granger  &  Dewitt,  for  plaintiff  in  error. 
Bromwell  &  Bruce,  for  defendant  in  error. 


Cincinnati  Traction  Company  v.  Forrest.* 


1.  Where  the  evidence  was  conflicting  as  to  whether  or  not  plaint- 

iff, who  was  a  passenger  on  an  interurban  railway  car,  stepped 
off  the  car  before  it  came  to  a  stop,  and  thereby  contributed  to 
her  injury,  a  finding  by  the  jury  in  favor  of  plaintiff  will  not 
b«  disturbed. 

2.  Where,  in  an  action  by  a  passenger  against  an  interurban  railway 


(♦This  case  was  reversed  in  74  O  St  ,  but  upon  grounds 

not   herein   referred   to,    thereby   inferentially   approving   the 
above) 
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company,  the  evidence  of  plaintiff  shows  that  the  car  had  stopped 
in  response  to  her  signal,  and,  while  she  was  in  the  act  of 
alighting,  she  was  violently  thrown  to  the  ground  by  the  negli- 
gent starting  of  the  car;  and  there  was  also  conflicting  evidence 
tending  to  show  that  she  stepped  off  before  the  car  had  come 
to  a  stop,  which  was  claimed  by  defendant  as  showing  contribu- 
tory negligence  per  se;  a  charge  to  the  jury,  in  such  case  that 
if  they  found  from  the  evidence  that  plaintiff,  on  her  own 
motion,  had  stepped  off  the  car  while  it  was  moving  so  fast  as 
to  render  such  act  dangerous,  she  was  not  exercising  ordinary 
care  and  could  not  recover,  is  not  erroneous. 

Error  to  special  term. 

HosEA,  J.;  HoFFHEiMER  and  Caldwell,  JJ.,  concur. 

The  plaintiff  below  based  her  right  to  recover  upon  the 
alleged  fact  that  the  car  had  stopped  in  response  to  her 
signal,  and,  while  she  was  in  the  act  of  alighting,  she  was 
violently  thrown  to  the  ground  by  the  negligent  starting 
of  the  car,  and  offered  evidence  to  this  effect. 

There  was  also  conflicting  evidence  tending  to  show  that 
she  stepped  off  before  the  car  had  come  to  a  stop,  and  it 
is  claimed  in  argument,  that  this  fact,  assumed  to  be  es- 
tablished by  the  weight  of  evidence,  constituted  negligence 
per  se,  and  bars  recovery. 

Upon  this  theory,  the  plaintiff  in  error  complains  of  the 
following  charge,  as  prejudicial  error: 

"  *  *  *  and  if  the  jury  should  find  from  the  testimony 
in  this  case,  that,  on  her  own  motion,  the  plaintiff  stepped 
off  the  car  while  it  was  moving  so  fast  as  to  render  that 
act  dangerous,  the  plaintiff  was  not  exercising  ordinary 
care,  and,  contributing  thus  to  the  injury,  can  not  recover. 

So  far  as  concerns  this  charge,  per  se  we  think  it  does 
not  involve  error,  upon  the  authorities  cited  by  counsel, 
and  under  the  principle  announced  by  our  Supreme  Court 
in  Ashtabula  Rapid  Transit  Co,  v.  Holmes,  67  Ohio  St., 
iS3»  155  (65  N.  E.  Rep.,  877). 

Had  the  verdict  necessarily  involved  a  finding  of  the 
facts,  as  claimed  by  the  plaintiff  in  error,  the  pleadings  could 
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have  been  amended  to  correspond,  but  the  verdict  is  en- 
tirely consistent  with  the  facts  as  claimed  by  defendant  in 
error.  The  evidence  being  conflicting,  it  was  entirely  within 
the  province  of  the  jury  to  determine  which  version  they 
should  adopt. 

From  an  examination  of  the  record,  we  find  no  error 
prejudicial  to  the  defendant  below,  and  consequently  the 
judgment  must  be  affirmed;  and  it  is  so  ordered. 

Kittredge  &  Wilby,  for  plaintiff. 

C.  W,  Baker,  for  defendant  in  error. 


Walsh  et  al  v.  Richardson  et  al. 

1.  The  do€trine  of  subrogation,  originating  in  the  equity  of  one 

secondarily  liable  (as  a  surety)  who  pays  the  debt  and  becomes 
thereby  entitled  to  the  benefits  of  any  securities  held  by  the 
creditor  against  the  principal  debtor  is  extended  to  one  who  is 
compelled  to  pay  off  a  prior  lien  to  protect  his  security,  etc.  The 
right  can  only  be  made  effective  by  laying  hold  of  dormant 
equities  already  existing. 

2.  The  right  can  not  be  invoked  in  favor  of  a  third  party  who  pays 

off  a  judgment  lien  except  upon  an  agreement  that  the  judg- 
ment shall  be  assigned  or  kept  on  foot  for  his  benefit  and  in 
such  wise  as  to  place  him  in  the  shoes  of  the  judgment  creditor 
so  as  to  respond  proportionably  for  any  deficiencies  upon  sale 
under  execution. 

3.  The  mere  loaning  of  money  to  a  judgment  debtor  does  not  oper- 

ate to  transfer  the  lien  even  though  so  understood  by  the 
parties. 

4.  Fraud  in  the  creation  of  the  debt  may  inure  to  the  benefit  of 

an  incumbrancer  of  one  property  who  pays  taxes  upon  another 
property  as  against  a  judgment  creditor  of  the  whole,  as  cre- 
ating an  equity  for  subrogation  to  the  extent  of  the  money 
thus  paid. 

HoSEA,  J. 

A  residual  question  of  some  difficulty  arises  in  this  case 
upon  the  following  facts: 

The  defendant,  Richardson,  claiming  to  have  duly  paid 
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off  a  mortgage  given  by  him  to  the  Cincinnati  Savings  & 
Loan  Society,  upon  certain  lots  on  Central  avenue  in  Cin- 
cinnati (the  County  Records  showing  an  apparent  can- 
cellation in  due  form),  obtained  a  loan  of  $5,000  from  the 
Walnut  Hills  Savings  &  Loan  Company,  securing  it  by  a 
mortgage  upon  the  same  property,  representing  it  to  be  a 
first  mortgage,  excepting  for  the  lien  of  a  general  personal 
judgment  held  by  plaintiffs,  and  to  the  removal  of  which 
lien  he  applied  $1,692.84  of  the  money  loaned — $864.20  of 
said  money  being  applied  to  reimburse  the  judgment  cred- 
itor for  taxes  advanced,  which  were  a  lien  on  property  on 
Colerain  avenue,  as  appears  by  the  following  entry  in  this 
suit  made  July  18,  1901 : 

**Now  come  the  plaintiffs  and  acknowledge  that  the  de- 
fendant, Jacob  J.  Richardson,  has  paid  to  them  $864.80  in 
full  for  the  amount  due  them  for  taxes  advanced  on  the 
land  described  in  the  petition,  with  interest  to  July  17, 
/901 ;  and  has  also  paid  to  them  $1,692.84  on  account  of  the 
judgment  and  decree  herein  on  the  mortgage  notes;  leav- 
ing due  thereon  $9,000,  with  interest  thereon  from  July 
17,  1901,  payable  semi-annually. 

"By  consent  of  plaintiffs  the  Hen  of  said  judgment  is 
hereby  postponed  to  the  lien  of  a  mortgage  for  $5,000 
made  by  Jacob  J.  Richardson  and  wife,  and  Jane  Carey,  to 
the  Walnut  Hills  Savings  &  Loan  Company,  dated  July 
15,  1901,  upon  the  following  real  estate  in  said  county, 
viz: 

"Lot  10,  and  parts  of  lots  9  and  11,  in  Morris  and  Gor- 
don's subdivision,  said  property  being  63  feet  y}^  inches 
front  on  the  west  side  of  Central  avenue  near  Mohawk 
Bridge." 

It  subsequently  transpired  that  the  apparent  cancellation 
of  the  mortgage  on  said  described  property,  held  by  the  Cin- 
cinnati Society,  was  a  forgery,  admitted  by  Richardson ;  and 
said  mortgage  was  duly  foreclosed  and  exhausted  the  prop- 
erty, leaving  the  mortgage  of  the  Walnut  Hills  Company 
worthless. 

Meanwhile,  however,  the  residue  of  plaintiff's  judgment 
was  more  than  realized  out  of  its  mortgage  security  upon 


WALSH  V.  RICHARDSON.  197 

the  Colerain  avenue  lots,  leaving  a  balance,  claimed  by  the 
trustee  in  bankruptcy  in  behalf  of  general  creditors  of  Rich- 
ardson. 

The  Walnut  Hills  Building  Association  contests  this, 
claiming  to  be  subrogated  to  the  rights  and  lien  of  the  judg- 
ment creditor  as  against  this  fund,  by  virtqe  and  to  the  ex- 
tent of  its  pa)mient  as  above  set  forth,  which  fund,  in  ex- 
oesjB  of  the  security,  was  realized  by  the  sale. 

It  will  be  obvious  that  the  two  sums,  viz.:  the  $864.20 
used  to  pay  the  taxes  on  the  Colerain  avenue  lots,  and  the 
$1,692.84  used  to  extinguish  or  postpone  the  lien  of  the 
judgment  on  the  Central  avenue  lot,  are  quite  distinct  in  the 
purview  of  the  doctrine  of  subrogation,  inasmuch  as  they 
have  relation  to  different  Hens — one  the  lien  of  a  mortgagee 
who  advances  taxes  on  the  mortgaged  property,  and  the 
other  the  lien  of  a  personal  judgment  upon  the  estate  of  the 
debtor. 

The  doctrine  of  subrogation,  originating  in  the  equity 
of  one  secondarily  liable  (as  a  surety),  who  pays  the  debt 
and  becomes  thereby  entitled  to  the  benefits  of  any  securi- 
ties held  by  the  creditor  against  the  principal  debtor,  has 
been  long  applied  in  favor  of  a  junior  incumbrancer,  who  is 
compelled  to  pay  off  a  prior  lien  to  protect  his  security,  or 
where  a  right  of  subrogation  is  acquired  by  fraud  in  the 
creation  of  the  debt.  The  right  can  be  made  effective,  how- 
ever, only  by  laying  hold  of  dormant  equities  already  exist- 
ing, for  the  court  can  not  create  new  ones. 

With  respect  to  judgment  liens  paid  off  by  a  third  party, 
however,  the  weight  of  authority  seems  to  be  that,  except 
in  case  of  an  agreement  that  the  judgment  shall  be  as- 
signed or  kept  on  foot  for  the  benefit  of  the  party  paying, 
the  payment  extinguishes  the  judgment,  and  consequently 
nothing  remains  through  which  subrogation  can  be  worked 
out. 

In  Sanford  v.  McClean,  3  Paige  Ch.,  122,  the  principle  is 
illustrated  in  a  statement  quoted  in  many  later  cases.  The 
court  says : 

"If  the  complainant  had  actually  advanced  the  money  to 
pay  off  the  judgment,  it  is  doubtful  whether  he  would  have 
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been  equitably  entitled  to  be  substituted  in  the  place  with- 
out some  conventional  arrangement  with  those  creditors. 
It  is  only  in  cases  where  the  person  advancing  the  money 
to  pay  the  debt  of  a  third  party  stands  in  the  situation  of 
a  surety,  or  is  compelled  to  pay  it  to  protect  his  own  rights, 
that  a  court  of  equity  substitutes  him  in  place  of  the  creditor 
as  a  matter  of  course,  without  any  agreement  to  that  effect 
In  other  cases,  the  demand  of  a  creditor  which  is  paid  with 
the  money  of  another  and  without  any  agreement  that  the 
security  shall  be  assigned  or  kept  on  foot  for  the  benefit 
of  a  third  person,  is  absolutely  extinguished." 

The  foregoing  language  is  quoted,  in  haec  verba,  in  i 
Sanford's  Ch.,  385,  Banta  v.  Garmo  et  al,  where  the  facts 
are  somewhat  analogous  to  those  at  bar. 

B  loaned  money  to  A,  to  pay  off  a  prior  mortgage,  and 
himself  took  a  mortgage  to  secure  payment  The  first 
mortgage  was  duly  canceled.  An  intervening  judgment 
was  levied  on  the  land  and  sale  had  by  the  sheriff  and  the 
judgment  entered  satisfied  of  record — ^which  entry  misled 
the  attorney  of  B.  After  date  of  the  second  mortgage  the 
sheriff  conveyed  the  property  to  the  purchaser,  and  B 
claimed  to  be  subrogated  to  the  rights  of  the  first  mortgage 
as  against  the  purchaser.    The  court  says : 

"The  first  mortgage  was  paid  so  far  as  the  parties  were 
concerned.  No  one  would  have  thought  of  resuscitating  it, 
but  for  discovery  of  defendant's  title  under  the  judgment 
*  *  *  The  attempt  is  now  made  to  subrogate  the  complain- 
ant to  the  rights  which  the  first  mortgagee  had  and  thus 
give  him  a  lien  prior  to  defendant's.  *  *  *  A  further  ar- 
gument is  made  in  behalf  of  complainant  on  the  ground  of 
mistake  in  canceling  the  prior  mortgage.  ♦  *  *  The  mis- 
take consisted  in  the  belief  that  complainant  was  acquiring 
an  unincumbered  title  by  his  mortgage.  This  kind  of 
mistake  is  of  frequent  occurrence,  but  I  never  heard  of  an 
instance  in  which  the  suffering  lender  was  permitted  to 
trace  back  his  money  into  the  hands  of  a  stranger  who  had 
received  it  in  discharge  of  an  elder  lien,  than  the  one  newly 
discovered,  and  thereupon  to  set  up  said  stranger's  lien  to 
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overneach  the  intervening  incumbrancer.  ♦  *  *  No  caae 
can  be  found  where  a  third  person,  after  voluntarily  and 
intentionally  discharging  a  lien  in  which  he  had  no  prior 
interest,  and  on  the  faith  of  another  security,  has  been 
permitted,  as  against  other  incumbrances  to  revive  such  lien 
on  ascertaining  that  his  own  security  was  worthless. 

"And  if  the  question  were  open,  I  would  at  once  say  that 
the  evils  which  would  flow  from  the  adoption  of  such  a 
principle,  would  overbalance  the  hardship  of  particular 
cases  which  occur  under  the  rule  of  law,  as  now  settled." 

In  71  Tex.,  596,  Terry  v.  O'Neal,  it  is  held  that,  except 
by  an  understanding  between  parties,  whenever  a  judgment 
is  to  be  kept  in  force  for  benefit  of  the  party  paying,  pay- 
ment will  extinguish  it.    The  court  says: 

"After  the  demand  of  Rogers  (the  judgment  creditor) 
had  been  satisfied  by  Taylor,  he  had  no  interest  to  subserve 
by  keeping  the  judgment  in  force;  and  it  is  evident  he  did 
not  understand  it  was  to  be  kept  in  force;  for  the  security 
relied  upon  by  him  was  the  land  conveyed  to  him  by 
Refers." 

In  St.  Francis  Mill  Co.  v.  Lugg,  83  Mo.,  476,  a  similar 
ruling  is  made,  and  the  following  statement  is  cited  from 
Freeman  on  Executions,  in  the  opinion: 

"The  voluntai*y  payment  of  an  amount  due  on  judgment 
or  execution,  if  made  unconditionally  and  without  reser- 
vation of  right  to  keep  the  judgment  alive,  is  unquestionably 
and  irrevocably  a  satisfaction  of  the  writ,  no  matter  by 
wh(Mn  pa3mient  is  made."    (Section  444.) 

In  Swan  v.  Patterson,  7  Md.,  164,  the  point  is  made  that 
the  assignment,  to  be  a  valid  basis  of  subrogation,  must  be 
such  as  to  place  the  third  party  on  an  equality  with  the 
judgment  creditor,  so  as  to  be  required  to  respond  propor- 
tionably  for  any  deficiencies  upon  sale  under  execution. 
See,  also,  194  Mich.,  527,  Draper  v.  Ashley,  35  Atl.,  897, 
Gove  V.  Bryan. 

The  case  of  Unger  v.  Letter,  32  O.  St.,  210,  is  in  the  same 
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line  of  principle,  and  seems  to  be  conclusive  as  applied  to 
the  sum  of  $1,692.84,  paid  upon  the  judgment.  The  first 
syllabus  of  the  case  is  as  follows: 


"The  mere  loaning  of  money  to  a  judgment  debtor  to  be 
applied  by  him  in  part  satisfaction  of  a  judgment  which 
is  a  lien  upon  the  debtor's  land,  does  not  operate  to  trans- 
fer such  lien  in  whole  or  in  part  to  the  lender,  even  though 
it  was  understood  between  the  parties  to  the  transaction 
that  it  should  have  that  effect." 

And  also  analogous  principles  were  applied  in  a  case  of 
payment  of  notes  in  63  O.  St.,  374. 

Possibly  a  different  question  might  have  arisen,  were  the 
Central  avenue  lots  still  in  possession  of  Richardson,  and 
the  claim  made  in  respect  of  the  judgment-lien  upon  that 
property,  in  view  of  the  frnud  of  Richardson,  whereby  the 
loan  was  obtained.  The  fraud,  however,  had  relation  to 
the  particular  property  and  the  pro  tanto  pajmient  upon  the 
judgment  had  reference  only  to  relieving  the  lien  of  the 
judgment  upon  that  property  as  though  such  lien  were  com- 
pletely subdivided  out  of  the  general  lien.  The  principle  of 
subrogation  enables  the  court  to  act  only  through  dormant 
equities  that  inhere  in  the  transaction  itself,  and  can  not 
be  extended  over  a  complete  break  in  the  chain  of  equitable 
sequence  to  include  matters  not  in  contemplation  of  the 
parties  at  the  time.     135  Ala.,  239,  Bigelow  v.  Scott. 

As  to  the  claim  of  the  $1,692.84,  therefore,  the  claim  of 
the  W.  H.  Co.  must  be  denied. 

As  to  the  sum  of  $864.20  applied  to  the  taxes  on  the  Cole- 
rain  avenue  lots,  the  claim  to  subrogation  seems  to  rest  upon 
a  better  foundation.  Thus  in  Bolman  v.  Lohman,  74  Ala., 
507,  it  is  held  that: 

"The  lender  of  money  used  in  payment  of  a  mortgage, 
or  other  incumbrance  on  land,  is  not  entitled  on  that  ac- 
count alone  to  be  subrogated  to  the  rights  of  a  mortgagee, 
but  if  advanced  for  this  purpose  with  the  just  expectation  of 
obtaining  a  valid  security  on  the  property  for  its  repayment, 
or,  if  the  mortgage  given  for  its  repa3rment  is  defective,  or 
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the  money  was  obtained  by  fraud  and  misrepresentation, 
the  lender  is  subrogated  to  the  security  of  the  mortgage, 
which  his  money  has  discharged." 

Similar  principles  are  set  forth  in  39  Iowa,  651;  93  N. 
Y.,  225 ;  32  N.  J.  Eq.,  104. 

In  the  present  case,  the  money  borrowed  was  used  to  pay 
off  the  taxes,  which  were  a  lien  superior  to  plaintiff's  judg- 
ment, on  the  land  upon  which  the  judgment  was  primarily 
secured,  and  by  the  sale  of  which  the  judgment  was  dis- 
charged and  the  fund  now  in  court  realized.  The  lien  was 
re-created  in  plaintiff  by  his  advances,  and  in  respect  of  this 
lien,  as  it  seems  to  me,  the  right  of  subrogation  should  be 
made  effective  in  favor  of  the  Walnut  Hills  Company  by 
reason  of  the  fraudulent  misrepresentation  of  Richardson 
in  securing  the  loan  and  the  consequent  worthlessncss  of 
the  seairity  given.  The  fund  realized  from  the  sale  in 
excess  of  the  judgment  may  fairly  be  attributed,  pro  tanto, 
to  the  payment  of  taxes,  and  therefore  represents  this  bor- 
rowed money. 

As  to  the  sum  of  $864.20,  with  interest  from  July  18, 
1 90 1  (the  date  of  entry),  the  claim  of  the  Walnut  Hills 
Company  will  be  allowed. 

Counsel  will  submit  entry  in  accordance  with  this  opinion. 

Thornton  M.  Hinkie,  for  plaintiff. 
Pogue  &  Pogue,  for  defendant. 


Mary  McCoy,  Administratrix,  v.  The  Cincinnati, 
Hamilton  and  Dayton  Railroad  Company.* 

Where  a  member  of  a  wrecking  crew,  who  has  had  long  experience 
in  that  work,  takes  his  seat  in  a  dangerous  place  on  a  train 
about  to  proceed  rapidly  to  a  wreck,  and  is  knocked  off  and 
killed  through  the  negligent  placing  of  a  stick  of  timber  upon 
the  car,  he  is  chargeable  with  notice  of  the  danger  of  his  posi- 
tion and  of  the  manner  in  which  the  car  was  loaded,  and  the 


♦Affirming  action  of  the  trial  judge  Hosea  in  granting  motion 
for  nonsuit. 
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trial  court  is  warranted  in  taking  the  suit  of  his  administrator 
from  the  jury  on  the  ground  of  contributory  negligence. 

Ferris,  J. ;  Hoffheimer,  J.,  and  Caldwell,  J.,  concur. 

This  action  is  brought  to  reverse  the  proceedings  of  the 
court  in  withdrawing  the  cause  from  the  jury  and  render- 
ing a  judgment  for  the  defendant.  Numerous  grounds 
are  alleged  for  error,  but  the  determination  of  what  we  re- 
gard as  the  principal  question  will  serve  to  indicate  tfae 
view  of  this  court  with  reference  to  all  of  the  various 
assignments  of  error  as  contained  in  the  petition. 

The  plaintiff  was  the  duly  appointed  administratrix  of 
the  estate  of  Patrick  McCoy,  who  met  his  death  on  the  26th 
day  of  December,  1901,  while  engaged  in  the  service  of 
the  defendant  railroad  company  as  a  servant,  employed 
under  the  direction  of  a  foreman  or  wrecking  master, 
whose  duties  required  him  to  assist  in  the  work  of  clearing 
the  tracks  in  cases  of  wreck.  The  petition  states  that 
while  so  engaged  as  a  workman,  riding  upon  a  wrecking 
train,  he  was  by  reason  of  the  negligence  of  the  defendant 
struck  and  knocked  from  said  train,  and  met  his  death  by 
reason  of  the  negligent  running  and  operation  of  said  train ; 
and  by  reason  of  the  negligent  manner  in  which  a  beam 
or  pole  was  placed  on  said  car,  that  it  was  caused  to  get 
out  of  place,  and  to  project  over  and  beyond  the  sides  of 
the  car,  so  that  it  came  in  contact  with  other  cars  on  the 
adjoining  track  of  the  defendant  company,  and  by  reason 
thereof  came  in  contact  with  said  cars  and,  swinging  around, 
struck  the  decedent,  knocking  him  from  the  car,  and  caus- 
ing him  to  fall  to  the  ground,  and  under  the  cars,  whereby 
he  met  his  death.  And  it  was  charged  in  the  petition  that 
the  beam  or  pole  on  said  car  was  in  a  dangerous  and  un- 
safe condition ;  that  it  was  carelessly  placed  in  such  a  posi- 
tion as  to  become  dangerous,  and  that  the  decedent  did 
not  know  of  its  condition ;  and  that  the  defendant  could  have 
known  the  situation  by  the  exercise  of  ordinary  care. 

The  petition  stated  a  good  cause  of  action.  The  essential 
material  facts  being  traversed  by  the  defendant,  the  case 
came  on  for  trial,  and  the  plaintiff,  to  maintain  the  issue 
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on  her  part,  introduced  certain  witnesses,  whose  testimony 
had  a  tendency  to  prove  the  substantial  facts  alleged  in  the 
petition. 

The  evidence  submitted  to  the  jury  showed  that  the  de- 
cedent at  the  time;  of  his  death  was  a  man  experienced  in 
railroad  matters,  called  at  the  noonday  hour,  suddenly  to 
proceed  upon  the  wrecking  train  to  Wyoming,  a  point 
along  the  line  of  the  road  where  a  wreck  had  occurred.  Mc- 
Coy, the  decedent,  took  a  position  upon  a  flat  or  derrick 
car.  The  wrecking  train  consisted  of  a  flat  car,  spoken 
of  in  the  record  as  a  "derrick  car,"  upon  which  was  car- 
ried a  derrick  and  an  extra  set  of  trucks,  some  large  l&locks 
on  the  east  side  of  the  car,  and  two  poles  on  the  west  or 
left-hand  side  of  the  car  supported  by  two  upright  posts  or 
standards  on  the  edge  of  the  car.  The  second  car  was  a 
flat  car,  built  like  a  box  car,  for  carr)ring  blocks  used  in 
wrecking,  and  is  known  as  the  "block  car."  A  third  car, 
called  a  "closed  tool  car,"  was  provided,  with  steps  and  plat- 
forms at  each  end,  and  was  partly  used  for  carrying  tools; 
was  fitted  up  with  a  stove,  and  was  provided  with  benches 
and  cushions  on  the  side  for  the  comfort  of  the  men,  and 
was  where  the  members  of  the  wrecking  crew  usually  rode 
(page  75  of  the  record). 

On  the  date  of  the  accident,  the  derrick  car  was  loaded, 
having  the  push  pole  and  the  lever  on  the  side  of  the  car, 
with  two  stakes  to  hold  them  in  place.  All  the  members 
of  the  crew  rode  in  or  on  the  tool  car,  except  McCoy, 
the  decedent,  who  boarded  the  derrick  car,  and  sat  on  the 
flange  or  tread  of  one  of  the  wheels  of  the  truck,  located 
in  the  derrick  car  on  the  west  or  left-hand  side  of  the  car, 
with  his  feet  to  the  side  of  the  car  (pages  36,  37,  38  and  50 
of  the  record). 

The  record  discloses  also  that  three  boys,  aged  about 
nineteen  years,  who  were  trespassers,  also  boarded  the  der- 
rick car  for  a  ride  to  the  wreck.  The  testimony  shows  that 
they  were  seated  facing  the  rear  of  the  train  on  the  axle 
attached  to  the  wheel  upon  which  McCoy  was  sitting.  The 
train  ran  at  a  speed  of  probably  twenty-five  miles  an  hour, 
until  it  reached  a  point  in  Fairmount,  when  the  only  witness, 
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John  Quigly,  one  of  the  boys  who  was  sitting  on  the  axle, 
saw  a  beam  or  pole  come  through  the  air  from  the  side  of 
the  car  where  McCoy  sat,  striking  the  two  boys  sitting  with 
him.  That  witness  did  not  see  McCoy  struck,  nor  did  he 
see  him  fall  from  the  car,  but  on  looking  up  after  straight- 
ening the  pole,  saw  that  McCoy  was  not  on  the  car  (pages 
39,  52  and  53  of  the  record).  The  two  boys  were  found 
after  the  train  had  been  brought  to  a  stop,  lying  back  on 
the  bolster  of  the  truck,  and  McCoy  was  found  "with  his 
head  next  to  the  rail  of  the  track  upon  which  the  train  was 
running,  and  his  feet  lying  towards  the  track  on  the  west" 
(page  44  of  the  record).  From  the  position  that  McCoy 
occupied  upon  the  tread  or  flange  of  the  wheel,  the  pole  re- 
ferred to  as  the  "push  pole"  on  that  side  of  the  car,  would 
be  directly  under  his  feet  (page  90  of  the  record).  And 
the  record  (pages  61  to  70)  indicates  that  McCoy  must  have 
had  his  feet  placed  upon  the  pole,  or  that  his  feet  were  drawn 
up  under  him,  resting  on  the  axle  box  of  the  wheel. 

The  court  below,  finding  that  such  facts  failed  to  make  a 
prima  facie  case  in  support  of  the  allegations  of  negligence 
as  contained  in  the  petition,  withdrew  the  matter  from  the 
consideration  of  the  jury,  and  entered  a  verdict  for  the 
defendant,  and,  in  so  doing,  the  plaintiff  alleges  there  was 
error  that  justifies  the  reviewing  court  in  reversing  the  judg- 
ment. 

That  negligence  is  a  mixed  question  of  law  and  fact  is 
not  to  be  questioned.  Nor  is  there  any  doubt  that  it  becomes 
the  duty  of  the  court  when  the  testimony  of  the  plaintiff 
established  contribution  to  the  cause  that  produced  the  in- 
jury, it  would  be  reversible  error  for  the  court  to  refuse  to 
grant  a  motion  of  the  character  made  in  this  case.  It  be- 
comes necessary,  therefore,  to  ascertain  from  the  record 
whether  the  plaintiff,  upon  whom  the  burden  of  proof  rested, 
had  shown  negligence  on  the  part  of  the  defendant  and  had 
shown  himself  free  from  fault.  In  accepting  a  position  as 
a  member  of  the  wrecking  crew,  the  plaintiff  assumed  the 
risks  only  that  were  ordinarily  incident  to  his  duties  as  a 
member  of  such  crew ;  he  did  not  assume  any  risk  growing 
out  of  the  improper  operation  of  the  train,  or  from  improper 
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placing  of  any  of  the  materials  on  the  car,  if  the  testimony 
should  show  that  he  was  in  no  way  concerned  with  the 
situation  that  produced  the  injury.  This  would  not  be  so 
if  the  testimony  would  tend  to  establish  the  fact  that  he 
himself  had  placed  the  pole,  which  was  alleged  to  have  been 
the  proximate  cause  of  the  injury,  in  a  situation  where,  by 
the  exercise  of  ordinary  care,  it  would  have  remained  sta- 
tionary ;  for  as  between  the  master  and  servant,  in  a  case  of 
this  character,  the  master  would  not  be  held  responsible  for 
the  act  of  a  servant  who,  in  the  performance  of  a  duty,  is 
charged  with  the  exercise  of  care  that  would  have  prevented 
the  happening  of  the  injury.  The  risk  which  a  servant  under 
these  circumstances  assumes  does  not  excuse  the  master 
from  the  exercise  of  ordinary  care  in  the  management  of 
the  train  for  the  purposes  had  in  view  in  the  organization 
of  the  crew  of  which  the  decedent  was  a  member.  It  could 
safely  therefore  be  presumed  that  when  the  decedent  ac- 
cepted employment  as  a  member  of  the  wrecking  crew,  and 
having  had  experience  as  such,  he  became  charged  with  the 
knowledge  of  the  fact  that  the  train  would  be  operated  in 
such  a  manner  as  to  arrive  at  the  place  where  the  wreck 
occurred,  at  the  earliest  possible  moment  consistent  with 
safety;  and  if,  therefore,  the  accident  was  the  result  of  the 
rapid  movement  of  the  train  thus  going,  no  recovery  could 
be  had.  The  decedent  could  not  voluntarily  assume  a  posi- 
tion of  greater  hazard,  where  there  was  a  greater  liability  of 
being  jostled  off  the  car,  and  recover  from  the  master  as 
the  result  of  a  situation  caused  by  his  own  carelessness. 
He  must  have  been  in  the  exercise  of  ordinary  care  at  the 
time  of  the  accident,  and  the  burden  of  establishing  this 
fact  was  upon  the  plaintiff.  The  court  found,  as  a  matter 
of  law,  that  the  plaintiff,  having  voluntarily  chosen  a  position 
different  from  that  assigned  to  members  of  the  wrecking 
crew  while  in  transit,  and  having  taken  a  position  upon  the 
car  not  justified  by  any  one  charged  with  the  duty  of  ex- 
ercising ordinary  care,  was  in  law  guilty  of  negligence,  and 
therefore  there  was  no  case  for  the  jury. 

As  bearing  upon  the  situation  developed  by  the  testimony, 
It  will  be  profitable  to  examine  the  authorities  wherein  the 
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courts  have  determined  when  negligence  is  a  matter  of  law, 
and  when  it  is  a  question  of  fact  for  the  jury.  It  would  be 
admitted  that  a  railway  company  is  bound  to  use  ordinary 
care,  diligence  and  skill  for  the  purpose  of  protecting  its 
servants  from  encountering  unnecessary  risks,  but  it  is  not 
bound  to  use-  any  higher  degree  of  care  for  this  purpose 
(Shearman  and  Redfield  on  Negligence,  189).  And  ordinary 
care  has  been  defined  under  such  circumstances  as  are  pre- 
sented by  the  facts  in  the  case  at  bar  to  mean  such  care  as 
takes  into  consideration  all  of  the  exigencies  of  the  particu- 
lar service  in  which  the  parties  engaged  (24  Fed.  Rep.,  124). 
The  doctrine  is  well  settled  that  a  master  employing  serv- 
ants for  a  dangerous  business  is  bound  to  prescribe  rules 
sufficient  for  orderly  and  safe  management,  and  to  keep  his 
servants  informed  of  these  rules ;  and  it  has  been  held  that  a 
servant's  violation  of  such  rules  known  by  him,  or  his  ac- 
quiescence in  their  violation,  amounts  to  contributory  neg- 
ligence, and  no  recovery  can  be  had.  This  rule  is  adopted 
in  the  Knittal  case,  33  O.  S.,  468.  In  such  cases  the  courts 
have  held  that  it  was  the  duty  of  the  employer  to  make 
suitable  rules  and  regulations  and  bring  them  to  the  knowl- 
edge of  the  employes,  and,  when  so  done,  the  master's  duty 
is  terminated  (Shearman  &  Redfield  on  Negligence,  Sees. 
202,  204).  The  servant  from  and  after  such  time,  failing 
to  observe  such  reasonable  rules  and  regulations,  does  so  at 
his  peril.  If  the  testimony  introduced  discloses  the  fact 
that  the  injury  was  proximately  due  to  the  neglect  of  the 
servant,  or  a  failure  to  obey  orders,  or  by  assuming  a  po- 
sition of  unusual  hazard,  he  contributed  to  the  injury,  and 
therefore  could  not  recover  (9  U.  S.,  439;  62  N.  Y.,  251 ; 
45  Iowa,  546).  "On  plain  principles  already  fully  stated, 
no  recovery  could  be  had  against  the  master  for  injuries 
received  *  *  *  by  a  railroad  servant  from  attempting 
to  do  his  work  in  a  method  needlessly  dangerous  (Shear- 
man &  Redfield,  Section  207-12;  111.  App.,  639).  The  prin- 
ciple exempting  masters  from  liability  to  servants  for  in- 
juries caused  by  defective  loading  of  cars,  the  facts  of  which 
were  known  to  the  servants  or  ought  to  have  been  known, 
is  based  upon  the  law  of  contributory  negligence 
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The  case  at  bar  presented  to  the  trial  judge  a  situation  at 
the  close  of  the  testimony  for  plaintiff  in  which  the  servant 
was  shown  to  have  been  experienced,  had  been  connected 
with  the  business  of  the  wrecking  train  for  a  long  period  of 
time,  and  therefore  would  be  presumed  to  know  "the  con- 
ditions of  the  material,  machinery  or  appliances,  which  he 
had  a  constant  opportunity  to  inspect,  and  which  his  regular 
duties  brought  under  his  notice,"  and  therefore  was  pre- 
sumed to  know  the  ordinary  dangers  and  risks  of  the  serv- 
ice (41  Ark.,  542)  ;  and  therefore  knew  or  ought  to  have 
known  that  the  caboose,  prepared  by  the  company  as  a 
suitable  place  for  him  to  ride  in  safety,  was  the  proper  place 
for  him  to  be  located  while  the  train  was  moving.  And  he 
should  have  known  that  sitting  on  the  rim  or  tread  of  the 
wheel  located  on  a  derrick  car,  drawn  rapidly,  with  his  feet 
dangling  down,  was  an  improper  place,  involving  hazard 
not  incidentally  connected  with  the  service  for  which  he  was 
employed.  The  facts  are  not  unlike  those  in  103  N.  Y.,  667 ; 
113  Penn.  St.,  490;  59  Texas,  255. 

If  it  be  said  that  the  proximate  cause  of  this  accident  was 
the  improper  loading  of  the  poles  on  the  car,  and  that  the 
injury  was  caused  by  the  slipping  of  what  is  referred  to  in 
the  testimony  as  the  "push  pole"  so  that  it  came  in  contact 
with  the  car  on  the  adjoining  track,  and  by  reason  thereof 
brushed  the  decedent  from  the  car  to  his  death,  it  would 
still  be  true  that  no  recovery  could  be  had,  because  of  the 
defective  manner  of  placing  the  pole  in  such  a  position,  for 
"When  circumstances  make  it  the  duty  of  the  servant  to 
inquire,  it  is  contributory  negligence  on  his  part  not  to 
inquire.  A  servant  is  chargeable  with  actual  notice  of  every 
fact  which  he  would  have  known  had  he  exercised  ordinary 
care  to  keep  himself  informed  as  to  matters  concerning 
which  it  was  his  duty  to  inquire"  (Shearman  &  Redfield, 
Sec.  217). 

But  assuming  that  the  proximate  cause  as  shown  by  the 
testimony  is  not  to  be  found  in  facts  relating  to  the  push 
pole,  how  could  the  responsibility  be  placed  upon  the  com- 
pany, based  upon  clear  facts  taken  from  the  record?    The 
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rule  laid  down  by  Justice  Brewer  in  179  U.  S.,  658,  would 
then  apply: 

"It  is  not  sufficient  for  the  employe  to  show  that  the  em- 
ployer may  have  been  guilty  of  negligence;  the  evidence 
must  point  to  the  fact  that  he  zvas.  Where  the  testimony 
leaves  the  matter  uncertain,  and  shows  that  any  one  of  half 
a  dozen  things  may  have  brought  about  the  injury,  for  some 
of  which  the  employer  is  responsible  and  for  some  of  which 
he  is  not,  it  is  not  for  the  jury  to  guess  between  these  half- 
dozen  causes,  and  find  that  the  negligence  of  the  employer 
was  the  real  cause,  where  there  is  no  satisfactory  foundation 
in  the  testimony  for  that  conclusion." 

We  think  the  court  was  clearly  right  in  placing  the  bur- 
den of  proof  upon  the  employe  who  sought  to  charge  the 
employer  with  negligence,  at  the  same  time  admitting  the 
law  to  be  that  mere  proof  of  the  occurrence  of  an  accident, 
does  not  discharge  that  burden.  Nor  do  we  believe  that  the 
doctrine  of  res  ipsa  loquitur  is  applicable  to  a  cause  of  this 
character  (132  Fed.  Rep.,  593).  And  we  are  also  of  the 
opinion  that  on  the  authority  of  66  O.  S.,  509;  69  O.  S.,  142, 
that  under  the  testimony  the  decedent  assumed  the  risk  in- 
cident to  the  service  in  which  he  was  employed,  and  that 
having  taken  the  position  of  unusual  hazard  in  riding  on 
the  tread  of  the  wheel,  probably  the  most  hazardous  place 
on  the  car,  he  assumed  thereby  the  risks  incident  to  that 
perilous  position,  and  therefore  was  not  entitled  to  reco\"er. 

Our  courts  have  left  little  room  for  reasonable  doubt  as 
to  the  duty  of  the  court  under  the  circumstances  "where  the 
testimony  of  the  plaintiff  raises  a  clear  presumption  of  neg- 
ligence on  his  part,  which  directly  contributed  to  his  injury, 
and  where  no  testimony  is  offered  by  him  tending  to  abut 
that  presumption,  it  is  the  duty  of  the  trial  court  to  sustain 
a  motion  by  the  defendant  made  at  the  conclusion  of  the 
plaintiff's  evidence,  directing  a  verdict,  and  the  refusal  to 
sustain  such  motion  is  error"  (69  O.  S.,  142).  Judge  Spear 
deciding  that  case,  and  quoting  from  the  Elliott  case,  28 
O.  S.,  340,  stated  the  rule  to  be  that  where  the  imdispiited 
facts  showed  that  by  the  exercise  of  ordinary  care  a  party 
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might  have  avoided  injury,  he  can  not  recover.  And  apply- 
ing these  rules  to  the  testimony  before  the  jury,  we  believe 
that  the  trial  court,  finding  that  there  was  no  conflict  of  the 
evidence  upon  the  essential  facts,  properly  regarded  it  a 
question  for  the  court. 

We  are  of  the  opinion  that  this  course  was  proper,  and 
that  the  motion  to  arrest  the  case  from  the  jury  was  fully 
justified  by  the  record  presented  in  this  case. 

Galvin  &  Galmn,  for  plaintiff. 
Maxwell  &  Ramsey,  contra. 


Aetna  Life  Insurance  Co.  v.  E.  G.  Penn. 

Inasmuch  as  the  interest  of  the  beneficiary  in  a  life  insurance  policy 
is  a  vested  one  which  can  not  be  impaired  by  any  act  of  the 
insured,  an  action  to  rescind  a  policy  and  recover  the  premiums 
paid  can  not  be  maintained  by  the  assured  without  the  assent 
and  concurrence  of  such  beneficiary;  a  fortiori,  when  the  benef- 
iciary has  brought  suit  to  perpetuate  testimony  with  a  view  to 
an  action  against  the  insurer  at  the  maturity  of  the  policy. 

Error  to  special  term. 

HosEA,  J.;  HoFFHEiMER  and  LiTTLEFORD^  JJ.,  coucur. 

The  petition  filed  in  the  case  below  on  December  15,  1886, 
by  E.  G.  Penn,  alleges,  in  substance,  that : 

On  December  17,  1874,  E.  G.  Penn,  the  defendant  in  er- 
ror, secured  a  ten-year  policy  upon  his  life,  in  the  Aetna  Life 
Insurance  Company,  plaintiff  in  error,  containing  a  provis- 
ion for  renewal  at  the  end  of  that  time ;  that  all  premiums 
having  been  paid,  a  new  policy  was  issued  to  Penn,  pur- 
suant to  the  condition  of  the  first  policy,  on  December  26, 
1884;  that  premiums  were  duly  paid  on  the  second  policy 
until  June  26,  1886,  on  which  day  Penn  duly  tendered  the 
premium  then  due,  which  tender  the  company  refused ;  and 
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the  petition  concludes  with  a  prayer  for  $8,000  damages  and 
"such  other  and  further  relief  as  the  court  may  deem  meet." 

The  answer  of  the  insurance  company,  filed  March  12, 
1887,  admits  the  issue  of  the  policy  in  December,  1884,  and 
avers  that  said  policy  was  issued  for  the  benefit  of  Mary  A. 
Penn,  wife  of  said  Elijah  G.  Penn,  and  her  children  by 
him,  and  that  plaintiff  has  no  interest  therein.  The  answer 
sets  up  other  defenses,  in  substance,  that  at  the  time  of  said 
tender  the  company  was,  by  request  of  said  Penn,  investi- 
gating a  charge  of  intemperance  alleged  against  him,  that, 
if  true,  would  have  invalidated  the  policy  under  a  condition 
of  the  policy  to  that  effect ;  and  that  subsequently  said  Penn 
was  notified  that  the  premium  would  be  received  as  of  the 
day  when  due,  but  said  Penn  declined  to  pay  the  same ;  that 
said  company  thereupon  demanded  pa^nment  of  said  instal- 
ment of  premium  of  said  Penn,  and  of  Mary  A.  Penn,  who 
declined  and  failed  to  pay  same;  and  that  said  policy  has 
thereby  become  void ;  and  denying  any  damage. 

A  reply  was  filed  on  January  4,  1904,  seventeen  years 
later,  admitting  that  the  policy  of  1884  contained  the  pro- 
vision as  to  intemperance  as  alleged  in  the  answer,  but  deny- 
ing all  its  other  allegations. 

Upon  the  hearing,  the  introduction  of  the  policies  showed 
that  they  were  issued  for  the  benefit  of  the  wife  dud  chil- 
dren. The  court  and  parties  seem  to  have  treated  the  case, 
and  it  was  tried  throughout,  as  one  for  rescission  with  re- 
covery of  premiums  paid,  and  a  decree  was  entered  accord- 
ingly on  February  4,  1905,  rescinding  the  contract  under 
both  policies,  and  finding  the  sum  of  $5,225.94  due  as  the 
aggregate  of  the  premiums  paid,  with  interest  to  the  first 
day  of  the  term,  January  2,  1905 ;  and  judgment  was  given 
for  this  amount  with  interest  from  the  last  mentioned  date. 

It  will  be  seen,  from  the  foregoing  statement  of  the  case, 
that  the  defendant's  first  defense,  namely,  that  the  policies 
the  plaintiff,  Elijah  G.  Penn,  had  no  interest  in  the  same, 
was  in  the  nature  of  a  plea  in  abatement.  Revised  Statutes, 
4993,  provides  that  suit  shall  be  brought  in  the  name  of  the 
real  party  in  interest,  except  as  provided  in  other  sections 
which  have  no  application  here.     Revised  Statutes,  5006, 
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provides  that  persons  who  have  an  interest  in  the  subject- 
matter  of  the  action  and  in  obtaining  the  relief  demanded, 
may  be  joined  as  plaintiffs ;  and  Revised  Statutes,  5007,  pro- 
vides that  those  who  are  united  in  interest  must  be  joined  as 
plaintiffs  or  defendants. 

The  question,  then,  is,  whether  this  action  can  be  main- 
tained in  the  name  of  Penn  without  joining  the  beneficiaries? 
The  court  below  resolved  the  question  in  favor  of  Penn, 
plaintiff  below.  If  this  view  was  erroneous,  the  error  was 
vital ;  and,  as  its  determination  lies  at  the  threshold  of  any 
further  consideration  of  the  issues  involved,  we  have  given 
it  careful  consideration. 

The  rule  is  well  established  that  the  interest  of  benefici- 
aries in  a  life  policy  taken  out  for  their  benefit  is  a  vested 
one,  and  can  not  be.  impaired  by  any  act  of  the  insured. 
This  rule  is-  accepted  by  text-writers  and  courts  as  inva- 
riable. 

As  expressed  in  2  Joyce,  Insurance,  Section  730; 

"The  weight  of  authority  clearly  supports  the  rule,  that 
the  beneficiary,  under  the  ordinary  life  policy,  has  such  a 
vested  interest  that  the  assured  has  no  control  of  the  dis- 
posal of  the  fund,  except  witih  the  beneficiary's  consent," 
and  can  not  surrender  without  such  consent.  See  Sec.  853 ; 
also  Sec.  1659. 

In  I  May,  Insurance,  Section  67,  it  is  said : 

"Cancellation  can  be  had  only  by  consent  of  parties,  and 
when  the  life  of  one  is  insured  for  the  benefit  of  another, 
the  consent  of  the  beneficiary  must  be  obtained."  See  also 
Section  356. 

A  substantially  similar  statement  of  the  law  is  to  be  found 
in  2  Bacon,  Insurance,  Section  376. 

It  is  undoubtedly  true,  as  a  principle  of  general  applica- 
tion, that  the  parties  to  an  executory  contract  have  a  right 
to  something  more  than  that  it  shall  be  performed  when  the 
time  arrives.  They  have  a  right  to  the  maintenance  of  the 
contractual  relation  up  to  the  time  as  well;  and  if  one  of 
the  parties  renounces  it  before  that  time,  the  other  is  en- 
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titled  to  elect  whether  he  will  accept  or  not  accept  the  re- 
nunciation. Perkins  v.  Fraser,  107  La,,  390  (31  So.  Rep., 
773) ;  Rochester  v.  De  la  Tour,  2  Ell.  &  Bl.,  678;  Frost  v. 
Knight,  L.  R.  7  Exch.,  iii ;  Anson,  G>ntracts,  290;  Steph- 
enson V.  Cody,  117  Mass.,  6;  Rugg  v.  Moore,  no  Pa.  St., 
236  (i  Atl.  Rep.,  320) ;  Paige,  Contracts,  1599. 

These  principles  are  well  established  as  applicable  to  in- 
surance contracts. 

Insurance  Co.  v.  Tullidge,  39  Ohio  St.,  240,  holds  that 
where  the  company  wrongfully  refuses  to  receive  the  pre- 
mium, the  beneficiary  has  an  election  of  remedies: 

(i)  To  tender  premiums  until  the  policy  matures  and 
then  sue  upon  the  contract; 

(2)  To  treat  the  contract  as  at  an  end  and  sue  for 
rescission  and  recovery  of  premiums  paid ;  and, 

(3)  To  obtain  a  judgment  continuing  the  policy  in 
force. 

The  reason  for  requiring  a  rescission,  as  stated  by  2  May, 
Insurance,  Section  356,  is,  that  the  insured  can  not  recover 
back  the  premiums  paid  and  leave  the  question  of  liability 
on  the  policy  open. 

One  of  the  principal  references  cited  by  Judge  Okey  for 
the  holding  in  Insurance  Co.  v.  Tullidge,  supra,  is  the  case 
of  Day  V.  Insurance  Co.,  45  Conn.,  480  (29  Am.  Rep.,  693), 
wherein  the  same  election  of  remedies  is  declared ;  but  it  is 
there  also  held  that  the  concurrence  of  both  parties  is  nec- 
essary to  terminate  the  policy  (page  497),  and  as  the  plain- 
tiff sued  upon  breach  of  the  implied  contract  by  defendant 
to  accept  premiums  and  keep  the  policy  alive,  and  sought 
to  recover  back  the  premiums  paid  without  having  elected 
to  consider  the  policy  at  an  end,  thus  leaving  the  question 
of  defendant's  liability  open,  the  court  ordered  an  arrest  of 
judgment. 

This  point  was  further  emphasized  in  Day  v.  Insurance 
Co.,  supra,  where  it  is  said : 

"Assuming  that  the  defendants  had  no  right  to  cancel 
the  policy  for  the  non-payment  of  the  premium,  the  policy 
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remained  a  continuing  contract  in  full  force  until  the  plain- 
tiffs elected  to  treat  it  as  rescinded." 

If,  therefore,  the  basis  of  the  action  to  recover  back  pre- 
miums paid  is  the  voluntary  act  of  the  insured  in  electing 
to  treat  the  contract  as  rescinded,  and  if  the  insured  can 
not  surrender  without  the  concurrence  of  the  beneficiaries, 
such  mutual  concurrence  is  a  condition  precedent. 

In  Joyce,  Insurance,  Section  1651,  under  the  head  of 
Rescission,  it  is  said : 

"In  determining  the  right  of  one  whose  life  is  assured 
for  the  benefit  of  another,  the  same  principle  is  involved 
as  in  cases  where  the  question  arises  as  to  the  right  to 
change  a  beneficiary,  *  *  *  but  it  may  be  stated  here  that 
except  there  be  some  right  reserved  in  the  contract,  or  un- 
less the  act  be  within  the  intent  of  some  permissive  statute, 
one  whose  life  is  insured  for  the  benefit  of  another  can  not 
rescind  or  surrender  the  policy  without  the  beneficiary's 
consent." 

In  line  with  this  doctrine  is  the  holding  in  Manhattan 
Life  Ins.  Co.  v.  Smith,  44  Ohio  St.,  156,  163  (5  N.  E.  Rep., 
417;  58  Am.  Rep.,  806),  wherein  Judge  Spear  says: 

''Had  the  husband,  independent  of  any  relation  as  agent 
for  the  wife,  power  to  surrender  the  policy?  *  *  * 

"There  was  value  in  the  policy,  and  at  least  to  that  extent 
the  wife's  right  in  it  was  a  vested  right.  She  was  the 
beneficiary  named  in  it,  and  upon  both  reason  and  authority 
we  think  it  clear  that  no  new  contract  or  arrangement  of 
any  kind  which  affects  the  vested  rights  of  the  beneficiary 
in  the  policy  can  be  made  with  the  company  alone  by  the 
insured.  *  *  *  In  the  payment  of  premiums,  he,  in  law, 
was  her  agent.  *  *  *  The  relation  of  principal  and  agent 
implies  trust,  confidence.  Here  was  antagonism,  and  a 
direct  effort  to  sacrifice  her  rights  for  his  benefit.  The 
company  was  bound  to  know  that  as  agent  he  could  not 
lawfully  do  that.  The  husband  not  having  any  authority 
then,  either  by  reason  or  having  paid  the  premiums,  or  by 
his  position  as  the  insured  in  the  policy,  nor  yet  as  agent 
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for  the  wife,  to  make  a  surrender,  it  follows  that  the  at- 
tempted surrender  of  the  policy  was  inoperative,  and  the 
rights  of  the  beneficiary  were  not  impaired  by  the  attempt." 
To  the  same  effect  is  Central  Bank  v,  Hume,  128  U.  S., 
195  (9  Sup.  Ct.  Rep.,  41;  32  L.  Ed.  370),  wherein  Chief 
Justice  Fuller  says,  page  206: 

"We  think  it  can  not  be  doubted  that  in  the  instance  of 
contracts  of  insurance  with  a  wife  or  children,  or  both, 
upon  their  insurable  interest  in  the  life  of  the  husband  or 
father,  the  latter,  while  they  are  living,  can  exercise  no 
power  of  disposition  over  the  same  without  their  consent, 
nor  has  he  any  interest  therein  of  which  he  can  avail  him- 
self. *  *  *  It  is  indeed  the  general  rule  that  a  policy  and 
the  money  to  become  due  under  it,  belong,  the  moment  it 
is  issued,  to  the  person  or  persons  named  in  it  as  the  bene- 
ficiary or  beneficiaries,  and  that  there  is  no  power  in  the 
person  procuring  the  insurance,  by  any  act  of  his,  by  deed 
or  will,  to  transfer  to  any  person  the  interest  of  the  person 
named." 

In  Trabandt  v.  Insurance  Co,,  131  Mass.,  167,  the  policy 
was  issued  upon  request  of  the  husband,  who  paid  the 
premiums,  but  the  application  was  made  out  in  the  name  of 
the  wife  by  the  agent— the  parties  not  understanding  Eng- 
lish and  not  knowing  what  the  paper  contained.  In  the 
suit  for  premiums,  a  verdict  was  rendered  for  defense, 
which  was  confirmed  by  the  supreme  judicial  court,  which 
said: 

"The  contract  of  insurance  was  between  defendant  and 
the  wife.  Premiums  were  paid  by  the  husband  with  her 
consent  and  on  account  of  her  policy.  He  incurred  no 
responsibility  to  her  by  reason  of  such  payments,  was  no 
party  to  her  contract  with  defendant  and  suffered  no  in- 
jury from  the  invalidity  of  that  contract.  If  any  action 
can  be  maintained  to  recover  the  amount  of  the  premiums 
so  paid  it  must  be  in  her  name  and  not  in  his."  Citing 
North  American  Ins.  Co.  v.  Wilson,  iii  Mass.,  542. 

To  the  same  effect,  see  Whitehead  v.  Insurance  Co.,  102 
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N.  Y.,  143  (6  N.  E.  Rep.,  267;  55  Am.  Rep.,  787),  wherein 
it  is  held  that  in  a  policy  upon  his  life  for  the  benefit  of  his 
wife  and  children,  the  husband  in  whatever  he  does  in  per- 
fecting and  continuing  it,  acts  as  their  agent,  and  they  ac- 
quire a  vested  interest  in  it  upon  delivery  to  instu'ed,  and 
that  the  husband  has  no  authority  without  the  assent  of  the 
assured  to  surrender  the  policy — such  act  not  being  within 
the  scope  of  his  authority.  See  also  Sticken  v.  Schmidt, 
64  Ohio  St.,  354,  359  (60  N.  E.  Rep.,  561)  ;  Foxhever  v. 
Order  of  Red  Cross,  24  O.  C.  C,  56. 

It  would  seem  to  be  a  fair  deduction  from  these  authori- 
ties that  the  wrongful  refusal  of  the  insurer  to  continue  the 
policy  in  force  can  not  be  availed  of  in  a  suit  to  rescind 
the  policy  and  recover  premiums  without  the  assent  and 
concurrence  of  the  beneficiaries.  In  the  present  case,  there 
is  not  only  no  consent  or  concurrence  shown,  but  such  is 
negatived  by  the  pendency  of  a  suit  by  the  wife  to  per- 
petuate testimony  with  a  view  to  a  suit  against  the  company 
at  the  maturity  of  the  policy  upon  death  of  the  insured. 
It  is  manifest  that  as  the  basis  of  recovery  of  premiums 
is  a  judicial  rescission  of  the  contract  grounded  upon  the 
concurring  acts  and  assent  of  the  company  and  the  insured, 
such  rescission  would,  if  effective,  destroy  whatever  right 
the  beneficiaries  may  have  in  the  policy.  It  is  also  manifest 
that  such  judgment  could  not  be  effective  without  the  ap- 
I)earance  of  the  beneficiaries  in  the  suit  as  parties,  and  this 
for  the  reason  expressed  in  2  May,  Insurance,  Section  356, 
that  the  insured  can  not  recover  premiums  paid  and  leave 
the  question  of  liability  of  the  company  open. 

Clearly  upon  these  authorities  the  suit  in  its  original  form 
as  an  action  at  law  for  damages  merely,  could  not  be  main- 
tained, because  in  this  form  the  pleader  has  mistaken  his 
remedy.  In  such  case,  a  judgment  must  fail  upon  motion 
to  arrest,  as  in  the  case  of  Day  v.  Insurance  Co.,  45  Conn., 
480  (29  Am.  Rep.,  693),  cited  in  Insurance  Co,  v.  Tullidge, 
39  Ohio  St.,  240.  For  a  like  reason  the  suit  to  rescind  and 
recover  premiums  must  fail  because  of  lack  of  power  in 
Penn,  solus,  to  rescind  or  accept  the  forfeiture  without 
the  concurrence  of  the  beneficiaries.    Stated  in  another  as- 
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pect,  the  plaintiff  below  failed  in  sustaining  the  burden  of 
proof.  He  has  pleaded  a  right  alleged  to  be  vested  in  him- 
self, and  the  proof  shows  a  right  vested  in  himself  and 
another  jointly,  which  other  is  not  a  party. 

It  is  true  that  a  few  cases  are  to  be  found  that  may  seem 
to  support  a  contrary  view.  Thus  in  Universal  Life  Ins. 
Co,  V.  Cogbill,  71  Va.  (30  Gratt.),  72,  it  was  held  that 
upon  the  insolvency  of  the  company  the  insured  who  paid 
the  premiums  and  he  alone  had  a  right  to  demand  return 
of  the  premiums  and  that  the  wife  was  not  a  necessary 
party;  but  here  the  failure  was  not  the  voluntary  act  of 
the  company  in  seeking  to  abrogate  the  contract,  but  a  fail* 
ure  of  consideration  through  involuntary  causes.  In  New 
York  Life  Ins.  Co.  v.  Bonner,  11  Neb.,  169  (7  N.  W.  Rep., 
745),  a  somewhat  similar  ruling  is  based  on  a  code  provi- 
sion similar  to  our  Rev.  Stat.,  4995,  authorizing  suit  by  a 
person  in  whose  name  a  contract  is  made  for  the  benefit 
of  a  third  person,  but  this  would  seem  to  be  a  misfit,  be- 
cause the  authority  given  is  obviously  one  simply  to  enforce 
the  contract  and  not  to  rescind  it.  A  third  case,  Abett  v. 
Insurance  Co.,  18  W.  Va.,  400,  is  based  on  the  implied 
promise  by  the  defendant  upon  rescinding  the  contract  to 
return  the  money  paid,  ex  equo  et  bono,  to  the  insured — 
the  implied  promise  being  regarded  as  made  with  the  party 
from  whom  it  was  received. 

But  it  is  apparent  that  these  cases  entirely  ignore  the 
important  considerations  upon  which  the  modern  and  better 
considered  cases  and  text  statements  of  the  law  rest,  and 
must  be  regarded  as  superseded  thereby.  If  the  conclusions 
we  have  reached  are  correct,  it  follow*?  that  tlie  judgment 
below  must  be  reversed,  and  it  is  so  ordered,  and  ))roceeding 
to  render  the  judgment  that  should  have  been  rendered, 
judgment  will  be  entered  for  defendant  dismissing  the  peti- 
tion with  costs. 

Judgment  below  reversed  and  judgment  entererl  dismiss- 
ing petition. 

/.  /.  Muir  and  T.  B.  Paxton,  for  plaintiff  in  error. 
Hicks  &  North  and  Louis  Hicks,  for  defendant  in  error. 
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Aetna  Life  Insurance  Co.  v.  Elijah  J.  Penn. 

1.  The  insured  and  the  beneficiary  are  both  proper  and  necessary 

parties  plaintiff  to  an  action  against  an  insurance  company  for 
the  rescission  of  a  policy  and  the  recovery  of  premiums  already 
paid. 

2.  Authority  is  conferred  by  the  provisions  of  Rev.  Stat.,  5114,  to 

remand  an  action  by  a  policy  holder  for  the  rescission  of  his 
life  insurance  policy  and  the  recovery  of  the  premiums  paid, 
for  amendment  by  the  addition  of  the  beneficiary  as  a  party 
plaintiff. 

3.  Laches  in  equitable  proceedings  is  not  a  mere  limitation  of  time 

but  rests  upon  the  inequity  of  permitting  a  claim  to  be  enforced, 
and  is  fotmded  upon  some  change  in  the  condition  or  relation 
of  the  property  or  the  parties  and  involving  injury  to  the  op- 
posite party,  through  neglect  to  assert  rights;  a  court  of  equity 
will  not,  therefore,  deny  relief  to  one  who  has  slept  on  his 
rights,  where  it  appears  that  the  delay  in  prosecuting  the  suit 
has  not  worked  any  injury  to  the  adverse  party,  but  rather  that 
a  failure  to  examine  the  petitioner's  claim  would  leave  the  de- 
fendant in  the  position  of  a  wrongdoer  who  has  profited  by  his 
own  wrong  and  by  the  delay. 

Motion  to  remand  for  amendment,  by  adding  parties. 

Hosea^  J. ;  HoFFHEiMER  and  Littleford,  JJ.,  concurring 

supplemental  opinion. 

The  defendant  in  error,  upon  oral  announcement  of  the 
court's  opinion  heretofore  rendered  (see  Aetna  Life  Ins.  Co, 
V.  Penn,  16  Dec,  375),  and  before  entry  of  judgment,  moves 
the  court,  in  accordance  with  the  finding  that  the  proper 
parties  are  not  before  it,  to  permit  the  beneficiaries  to  be 
made  parties,  and  to  remand  the  cause  for  this  purpose. 
Counsel  admits  the  correctness  of  the  conclusions  reached 
by  the  court  as  a  matter  of  law,  but  claims  that,  as  these  go 
to  the  remedy  only,  the  error  of  the  plaintiff  below  in  respect 
of  the  matters  so  found  by  this  court  are  susceptible  of  cor- 
rection within  the  statutory  powers  of  the  court,  and  that 
such  correction  is  necessary  in  the  interests  of  justice. 
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In  the  opinion  heretofore  filed,  the  defense  that  Penn  was 
not  the  real  party  in  interest,  was  treated  as  a  plea  in  abate- 
ment based  on  defect  of  parties  plaintiff ;  and  the  finding  of 
the  court,  if  entered  as  a  judgment,  would  be  in  the  nature 
of  a  non-suit  as  relating  to  the  remedy  and  not  to  ultimate 
rights.  Yet  it  is  obvious,  in  view  of  the  lapse  of  time  since 
the  beginning  of  the  suit,  that  a  dismissal  without  prejudice 
at  this  stage  would,  in  effect,  be  fatal  to  the  rights  both  of 
the  insured  and  the  beneficiaries.  For  this  reason  we  have 
considered  with  care  the  power  of  the  court  to  grant  the 
relief  asked,  and  its  propriety  as  well. 

The  power  of  a  court  to  authorize  amendment  in  cases  like 
that  at  bar  is  derived  from  Rev.  Stat.,  5114,  which  provides 
as  follows:  "The  court  may,  before  or  after  judgment,  in 
furtherance  of  justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process,  or  proceeding,  by  adding  or 
striking  out  the  name  of  any  party,  or  correcting  a  mistake 
*  *  *  in  any  other  respect,  or  by  inserting  allegations 
material  to  the  case,"  etc. 

The  general  spirit  and  purpose  of  this  provision — ^as  of  the 
code  generally — is  indicated  by  Rev.  Stat.,  4948,  which  de- 
clares that  "The  provisions  of  this  part,  and  all  proceedings 
under  it,  will  be  liberally  construed,  in  order  to  promote  its 
object,  and  assist  the  parties  in  obtaining  justice." 

As  early  as  Irwin  v.  Bank,  6  Ohio  St.,  81,  the  Supreme 
Court  had  occasion  to  define  and  emphasize  the  liberal  spirit 
in  which  the  provision  under  consideration  was  to  be  en- 
forced, and  said  (page  87) :  "Prominent  among  the  objects 
of  the  code  was  to  prevent  the  rights  of  a  suitor,  or  the 
merits  of  his  cause,  from  being  sacrificed  to  technical  rules 
or  to  the  omissions  or  mistakes  of  his  attorney — Whence  the 
action  of  the  code  in  regard  to  the  correction  of  mistakes, 
before  and  after  judgment." 

In  Grant  v.  Ludlow,  8  Ohio  St.,  i,  it  is  said,  page  32: 

"It  not  unfrequently  happens,  especially  in  equity  cases, 
that  facts  and  allegations  necessary  to  determine  the  subject- 
matter  of  the  original  cause  of  action,  and  dependent  upon 
and  growing  out  of  the  original  cause  of  action,  have  been 
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omitted  in  the  pleadings  below,  or  the  cause  of  action  is  im- 
properly stated.  Such  amendments  have  been  heretofore 
allowed  on  appeals  in  this  state;  and  when  the  collateral 
facts,  in  equity  suits,  made  it  necessary  to  bring  a  new  party 
in  equity  before  the  court,  it  has  been  allowed.  Such  amend- 
ments are  made  for  the  purpose  of  settling  and  fully  deter- 
mining the  cause  of  action  appealed." 

In  Shamokin  Bank  v.  Street,  16  Ohio  St.,  i,  10,  the  ex- 
pression is :  "The  general  power  of  amendment  given  to  the 
courts  by  the  code,  is  very  broad,  and  is  only  limited  by  the 
'justice'  of  the  case." 

In  Neagley  v.  Jeffers,  28  Ohio  St.,  90,  98,  it  is  said :  "The 
code  provision  is  for  the  benefit  of  the  party  making  a  mis- 
take, and  authorizes  the  court,  in  furtherance  of  justice,  to 
permit  him  to  add  or  strike  out  the  name  of  a  party." 

In  Morgan  v.  Spangler,  20  Ohio  St.,  38,  new  parties  were 
allowed  "to  be  made  because  they  were  necessary  parties 
to  a  full  determination  of  the  actual  controversy." 

In  Henry  v.  Jeans,  48  Ohio  St.,  443  (28  N.  E.  Rep.,  672), 
is  again  affirmed  the  "power  to  make  new  parties  after  judg- 
ment to  prevent  a  failure  of  justice." 

In  Second  Nat,  Bank  v.  Moderwell,  59  Ohio  St.,  221  (52 
N.  E.  Rep.,  194),  the  court  again  characterizes  the  power  of 
amendment  under  the  code  as  "very  broad." 

These  are  a  few  of  many  cases  wherein  the  Supreme 
Court  has  construed  the  code  provision  and  applies  the  same 
even  in  cases  before  it  for  decision.  Indeed,  so  late  as  Cin., 
H.  &  D.  Ry.  V.  Bailey,  70  Ohio  St.,  88  (70  N.  E.  Rep.,  900), 
that  tribunal  declares  the  code  provision  in  question  "espe- 
cially applicable"  with  "respect  to  questions  of  practice  in 
reviewing  courts,"  and  says  that  (page  91)  :  "Since  the 
section"  (Rev.  Stat.,  51 14)  "authorizes  the  amendment  of 
proceedings  with  respect  to  substantial  defects,  no  inference 
against  the  right  to  amend  can  be  drawn  from  the  dismissal 
of  petitions  substantially  defective,  when  no  application  was 
made  for  leave  to  amend." 

And  in  Lake  Shore  &  M.  S,  Ry.  v.  Elyria,  69  Ohio  St., 
414  (69  N.  E.  Rep.,  738),  the  substitution  of  a  new  plaintiff 
after  answer  was  filed,  was  upheld,  on  the  ground  of  being 
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the  real  party  in  interest  with  the  reason  assigned  that  the 
section  "provides  most  liberally  for  amendment  by  adding 
or  striking  out  the  name  of  a  party,"  etc.,  on  terms. 

In  view  of  the  construction  thus  placed  by  our  highest 
tribunal  upon  the  statute,  giving  power  to  the  courts  in  mat- 
ters of  amendment,  we  entertain  no  doubt  of  our  power  in 
the  premises.  The  question  of  the  propriety  of  its  applica- 
tion remams  to  be  considered. 

As  already  shown,  the  mistake  of  a  party  or  his  counsel 
as  to  legal  rights,  is  within  the  remedial  purpose  of  the  code, 
if  the  amendment  does  not  change  the  cause  of  action.  The 
error  of  the  plaintiff  below  in  the  present  case,  is  one  which 
is  not  obvious,  but,  as  our  former  opinion  indicates,  is  only 
to  be  ascertained  by  a  careful  comparison  and  analysis  of 
authorities,  some  of  which  were  subsequent  to  the  filing  of 
this  suit.  The  issue  set  up  by  the  defendant  below — ^namely, 
thjat  the  beneficiaries  alone  were  the  proper  plaintiffs — prob- 
ably involves  an  error  equally  great,  since  the  question  has 
never  been  directly  determined  in  Ohio,  and  other  author- 
ities are  at  variance. 

On  principle  it  would  seem  that  the  interest  of  the  bene- 
ficiary, being  in  the  contract  and  relating  to  its  enforcement, 
must  cease  when  by  consent  of  the  beneficiary  the  contract 
is  rescinded.  The  recovery  of  premiums,  in  this  view,  is 
upon  the  implied  obligation,  ex  quo  et  horw,  arising  upon 
the  repudiation  of  its  contract  by  the  insurance  company, 
and  this  implied  obligation  apparently  goes  to  the  party  pay- 
ing. Abell  V.  Insurance  Co.,  i8  W.  Va.,  400;  Trabandt  v. 
Insurance  Co.,  131  Mass.,  167. 

The  premiums  in  such  case  are  but  purchase  money  paid 
upon  an  executory  contract  to  deliver. 

In  this  view,  therefore,  the  beneficiaries  are  necessary  par- 
ties simply  for  the  purpose  of  consenting  to  the  rescission 
of  the  contract  in  order  that  the  liability  of  the  company 
may  not  remain  open.    May,  Insurance,  Section  356. 

There  are  dicta,  as  in  Manhattan  Life  Ins,  Co.  v.  Smith, 
44  Ohio  St.,  156  (5  N.  E.  Rep.,  417;  58  Am.  Rep.,  806), 
where  the  court  refers,  passim,  to  premiums  paid  by  a  hus- 
band on  a  policy  in  favor  of  the  wife,  as  paid  by  him  in  the 
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capacity  of  "agent,"  but  these  cases  will  be  found  generally 
to  refer  to  policies  issued  directly  to  the  wife  upon  the  life 
of  the  husband,  upon  her  application.  Such  also  were  the 
cases  in  Central  NaL  Bank  y,  Hume,  128  U.  S.,  195  (9  Sup. 
Ct.  Rep.,  41 ;  32  L.  Ed.,  370),  and  Trabandt  v.  Insurance  Co., 
131  Mass.,  167,  cited  in  the  former  opinion.  They  are,  in 
fact,  contracts  with  the  beneficiary ;  but  in  the  case  at  bar  the 
contract  was  made  with  the  husband,  and  he  could  in  no 
proper  sense  be  regarded  as  an  agent  of  the  beneficiaries, 
because  he  paid  his  own  money  as  the  consideration  of  the 
contract  made  with  himself  by  the  company. 

We  therefore  see  no  reason  to  doubt  the  correctness  of 
our  former  conclusion,  that  both  the  insured  and  the  bene- 
ficiaries are  necessary  parties,  and  that  the  position  taken 
by  the  company  below  was  equally  erroneous  with  that  taken 
by  the  insured.  The  motion  of  the  defendant  in  error  to  be 
permitted  to  add  the  beneficiaries,  is  therefore  correctly 
framed  in  this  respect. 

The  question  of  propriety  in  granting  leave  involves,  how- 
ever, the  further  and  vital  consideration  of  justice.  That  it 
is  necessary  in  order  to  save  rights  to  the  insured  and  bene- 
ficiaries has  been  shown;  and  while  under  many  circum- 
stances such  relief  would  be  refused,  because  of  such  delay 
as  appears  in  this  case,  yet  whatever  laches  may  be  imputed 
to  the  insured  in  bringing  on  the  cause  for  hearing  is  im- 
putable with  equal  cogency  to  the  company,  who  set  up  no 
defense  of  laches  in  the  court  below.  Emtnitt  v.  Brophy,  42 
Ohio  St.,  82,  89. 

But  laches  in  equitable  proceedings  is  not  a  mere  limita- 
tion of  time,  but  rests  upon  the  inequity  of  permitting  the 
claim  to  be  enforced,  founded  upon  some  change  in  the  con- 
dition or  relation  of  the  property  or  the  parties,  Galliher  v. 
Caldwell,  145  U.  S.,  368  (12  Sup.  Ct.  Rep.,  873;  36  L.  Ed., 
739),  and  involving  injury  to  the  opposite  party  through 
neglect  to  assert  rights.  Ripley  v.  Seligman,  88  Mich.,  177 
(50  N.  W.  Rep.,  173). 

Nothing  appears  in  this  case  to  indicate  that  the  delay  in 
prosecuting  the  suit  has  worked  any  injury,  and  we  are  dis- 
posed, therefore,  not  to  apply  the  rule,  in  view  of  the  fact 
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that  if  the  main  contention  of  the  defendant  in  error  be 
sound,  the  company  is  in  the  attitude  of  withholding  money 
justly  due,  and  so  far  from  being  injured  by  delay,  has  been 
benefited  rather  by  prolonging  it. 

And  this  brings  us  to  the  final  consideration  of  the  bald 
justice  involved  in  the  present  application.  To  refuse  the  ap- 
plication and  thus  defeat  the  claim  without  examination  of 
the  merits,  leaves  the  company — if  the  claim  asserted  be  just 
— in  the  attitude  of  a  wrongdoer,  who,  having  been  paid  pro 
tanto  the  purchase  money  upon  a  contract  to  deliver,  wrong- 
fully refused  to  deliver  the  thing  contracted  for  and  yet  re- 
tains the  money  paid.  The  statement  of  the  proposition 
is  sufficient  to  show  that  to  permit  this  would  be  gross  in- 
justice. The  effect,  however,  of  granting  the  motion  will 
bring  into  consideration  the  merits  of  the  cause,  and  this  can 
not  be  harmful. 

Upon  the  whole  case  as  thus  reconsidered,  we  think  the 
motion  should  be  granted.  The  concluding  order  of  the  for- 
mer opinion  dismissing  the  cause  will  b^  revoked  and  the 
cause  remanded  to  special  term,  with  directions  to  amend  by 
adding  new  parties  and  by  amending  allegations  to  corre- 
spond, and  the  further  hearing  and  consideration  of  the 
cause  continued  until  the  next  ensuing  general  term.  This 
leave  is  granted  upon  the  terms  of  payment  by  the  defendant 
in  error  of  all  accrued  and  accruing  costs  of  the  suit  at  spe- 
cial and  at  this  general  term,  and  a  mandate  will  be  sent  to 
the  court  below  in  accordance  herewith. 

/.  /.  Muir  and  T.  B,  Paxton,  for  plaintiff  in  error. 
Louis  Hicks  and  Hicks  &  North,  for  defendant  in  error. 
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Columbus  L.  Clark  v.  Georgiana  Clark. 

The  dissensions  of  parents  do  not  release  the  father  from  the  obli- 
gation to  support  his  children,  and  the  fact  that  he  has  ob- 
tained a  decree  of  divorce  in  another  state,  after  a  separatioa 
which  continued  for  many  years,  does  not  bar  recovery  by  the 
wife  from  him  of  money  expended  in  the  support  of  their 
children  prior  to  the  granting  of  the  decree ;  nor  can  aggression 
on  her  part  be  inferred  as  a  matter  affecting  the  rights  of  chil- 
dren, where  the  decree  assigns  no  cause  for  the  divorce  and 
makes  no  provision  for  alimony  or  for  the  children. 

HosEA,  J.;  HoFFHEiMER  and  Swing,  JJ.,  concur. 

The  action  below  was  twice  tried — the  first  trial  resulting 
in  a  disagreement  of  the  jury,  and  the  second  in  a  verdict 
for  the  plaintiff  below,  upon  which  judgment  was  entered; 
and  the  present  proceedings  are  to  reverse  said  judgment 
for  errors  alleged.       ^ 

The  facts,  in  brief,  as  appear  from  the  record,  are  these : 
The  parties  were  married  in  1879,  and  after  the  birth  of 
three  children,  to- wit,  in  1884,  they  became  separated  and 
thereafter  lived  apart.  The  testimony  was  conflicting  as  to 
whose  initiative  was  the  cause  of  separation,  but  the  ver- 
dict may  be  said  to  imply  the  husband's  fault  in  this  regard ; 
and  there  is  no  charge  of  error  as  to  the  action  of  the  jury 
upon  the  weight  of  evidence.  Nor  do  we,  upon  a  careful 
reading  of  the  record,  perceive  any  error  of  the  court  in 
giving  or  refusing  to  give  the  special  charges  asked,  nor  in 
the  general  charge ;  nor  in  other  actions  of  the  court  as  to 
which  errors  are  charged. 

The  principal  contest  in  the  argument  here  arises  upon 
divorce  proceedings  resulting  in  a  decree  of  divorce  granted 
by  the  Kentucky  courts  upon  the  petition  of  the  husband. 
It  is  claimed  that  this  is  for  the  "aggression"  of  the  wife, 
and  that  in  consequence  she  can  not  recover  under  the  Ohio 
rule,  which  is  claimed  in  substance  to  be  that  the  only  cir- 
cumstances under  which  the  mother  can  recover  from  the 
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father  money  expended  in  rearing  a  child,  is  when  she  is 
divorced  for  his  aggression  and  the  custody  of  the  diild  is 
awarded  to  her.  The  cases  of  Pretzinger  v.  Pretzinger,  54 
O.  S.,  452,  and  Fulton  v.  Fulton,  52  O.  S.,  228,  are  dted  in 
support  of  this  contention.  But  these  authorities  apply  to 
relations  existing  after  divorce  and  not  before. 

The  syllabus  of  the  Pretzinger  case  shows  its  inapplica- 
bility to  the  case  in  hand,  viz. : 

"The  obligation  of  the  father  to  provide  reasonably  for 
the  support  of  bis  minor  child  until  the  latter  is  in  a  condition 
to  provide  for  his  own  support,  is  not  impaired  by  a  decree 
which  divorces  the  wife  a  7nnculo  on  account  of  the  hus- 
band's misconduct,  gives  her  the  care  and  nurture  of  the 
child,  etc." 

In  the  case  at  bar  the  parties  separated  in  1884;  and  what- 
ever the  cause,  it  is  clear  from  the  testimony  that  the  hus- 
band made  no  definite  effort  to  provide  a  home  for  his  fam- 
ily, nor  did  he  offer  to  relieve  the  mother  of  the  burden  of 
nurturing  and  educating  the  younger  children  who  remained 
with  her.  The  boy  in  question  (Stewart),  who  was  a  baby 
in  1884,  began  earning  wages  in  1899,  at  the  age  of  fourteen 
and  a  hajf  years.  In  Januar}%  1900,  the  divorce  was  granted 
on  the  husband's  petition,  under  a  law  of  Kentucky  making 
a  separation  of  five  years  a  sufficient  cause.  The  decree 
assigns  no  cause  and  makes  no  provision  for  alimony  or  for 
the  children.  Under  such  circtunstances  "aggression"  can 
not  be  inferred  as  a  matter  affecting  the  rights  of  the  chil- 
dren. Rut  be  that  as  it  may,  prior  to  1900  there  was  a  period 
of  about  fifteen  years  during  which  the  husband  contributed 
nothing  to  the  support  of  either  his  wife  or  the  child.  The 
amount  awarded  by  the  jury  averages  about  two  dollars  and 
sixty  cents  a  week  for  the  period  of  the  child's  life  prior  to 
the  earning  of  wages  and  prior  to  the  divorce  of  the  parents. 

The  Fulton  case  presents  an  application  of  the  same  prin- 
ciple adopted  in  the  Pretzinger  case.  Both  cases  rest  upon 
the  relations  of  parents  to  children  after  a  divorce,  and  have 
no  application  to  relations  preceding  that  event. 

The  obligation  of  the  husband  to  support  his  family  while 
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the  marriage  subsists  is  inherent  in  that  relation.  The  dis- 
sensions of  parents  do  not  release  the  obligation  of  the 
father  to  his  children,  although  the  helpless  dependence  of 
a  child  may  require  the  mother's  custody  rather  than  that  of 
the  father  when  parents  live  apart.  If  he  choose  to  accept 
the  continuance  of  such  a  condition  as  years  go  by,  and 
makes  no  effort  to  assert  his  more  direct  responsibility,  he 
may  waive  the  right  to  the  comfort  of  the  society  of  the  v 

child  and  still  be  liable  for  support  so  long  as  the  necessity 
therefor  exists. 

We  find  no  error  in  the  present  case,  and  the  judgment 
must  be  affirmed, 

E.  M.  Ballard,  for  plaintiff  in  error. 
Bates  &  Meyer,  for  defendant  in  error. 


Josephine  Bates  v.  Winifrede  Coal  Co. 

1.  A  conveyance  of  land  in  trust  without  discretionary  control  in 

trustee,  but  reserving  to  the  cestui  que  trust,  during  his  natural 
life,  the  right  to  collect  and  receive  all  rents,  issues  and  profits, 
paying  all  taxes  and  repairs,  and  the  right  of  appointment  of 
his  successor,  and,  in  default  thereof,  for  the  use  and  benefit  of 
his  heirs  forever,  creates,  by  the  rule  in  Shelley's  case,  an  equi- 
table estate  in  fee. 

2.  A  cestui  que  trust  holding  an  equitable  estate  in  fee  with  power 

of  appointment,  who  conveys  his  interest  by  deed  through  a 
third  party,  to  take  effect  in  futuro,  has  exercised  his  power  of 
appointment. 
3. 'Where  a  lessee  has  assigned  his  interest  in  a  perpetual  lease  and 
such  assignee  takes  possession  and  pays  rent  to  the  reversioner 
under  such  assignment,  the  assignee  has  by  so  doing  attorned 
to  the  reversioner  and  is  estopped  to  deny  his  title. 

4.  A  conveyance  of  a  perpetual  lease  by  the  reversioner  reserving 

a  life  estate  in  the  reversion  to  the  grantor,  where  the  lease  has 
been  duly  recorded,  it  is  not  a  breach  of  the  covenant  for  quiet 
enjoyment  by  the  tenant,  as  such  record  is  notice  to  the  grantee 
who  is  bound  thereby. 

5.  The  statute  of  32  Henry  VITI,  C.  34,  which  extended  privity  of 
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contract  from  reversioner  to  reversioner,  and  gave  the  right  to 
sue  in  covenant  in  actions  by  or  against  assignees,  is  not  in 
force  in  Ohio.  Its  place,  however,  is  supplied  by  the  code  action 
by  the  real  party  in  interest,  which,  for  the  purpose  of  enforcing 
an  equitable  liability  against  an  assignee,  consequent  on  notice, 
may  be  regarded  as  an  equitable  proceeding,  and  may  be  em- 
ployed to  recover  installments  of  rent  due  on  a  lease. 

6.  A  conveyance  of  his  interest  in  a  perpetual  lease  by  a  lessee  by 

warranty  deed,  subject  t9  all  terms^  stipulations,  covenants  and 
agreements  thereof,  "all  of  which  grantee  assumes,"  with  accept- 
ance of  same  by  the  grantee  and  taking  possession  thereunder^ 
amounts  in  equity  to  a  contract  by  the  grantee  to  perform  all 
the  covenants  of  the  lessee.  Such  grantee  is  not  discharged 
from  liability  under  such  an  equitable  contract  by  mere  assign- 
ment of  his  interest. 

7.  The  grantee  in  a  conveyance  by  warranty  deed  of  a  lessee's  in- 

terest in  a  perpetual  lease,  who  has  accepted  the  same  and  taken 
possession  thereunder,  stands  in  equity  as  a  surety  to  his  as- 
signee, and  the  lessor  or  his  successor  in  interest  niay  proceed 
against  either  such  grantee  or  his  assignee  for  breach  of  cove- 
nant to  pay  rent.  \ 

Reserved  from  special  term. 

HosEA,  J.;  Ferris  and  Hoffheimkr,  JJ.,  concur. 

This  is  an  action  of  assumpsit  to  recover  installments 
of  rent,  brought  against  an  assignee  (by  mesne  assign- 
ments) of  the  original  lessee,  of  a  lease  of  lands  for  ninety- 
nine  years,  renewable  forever. 

The  material  facts  are  as  follows: 


(A)     Title  of  Lessee. 

(i)  In  July,  1856,  Catherine  McFarland,  owner  in  fee 
of  the  lands  in  question,  deeded  to  John  F.  McFarland 
and  his  heirs  forever,  upon  the  following  trust: 

"In  trust  nevertheless  to  permit  and  suffer  her  son,  the 
'.;aid  Isaac  McFarland.  only  for  his  sole  use  and  personal 
benefit,  to  draw,  receive,  and  collect  the  rents,  issues  and 
profits  arising  therefrom,  »he  paying  the  taxes  and  repairs. 
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during  his  natural  life,  and  to  and  for  no  other  purpose 
whatever;  and  for  such  other  uses  and  purposes  after  his 
death,  as  he  by  deed  or  last  will  and  testament  duly  executed 
shall  or  may  direct  and  declare  forever;  and  in  default 
thereof,  for  the  use  and  benefit  of  his  heirs  at  law  and 
their  heirs  forever ;  and  in  trust  not  to  permit  or  suffer  the 
said  premises  to  be  diverted  from  the  uses  and  purposes 
intended,  under  anv  circumstances  whatever." 

(2)  In  October,  1876,  John  McFarland,  trustee,  together 
with  Isaac  McFarland,  cestui,  and  his  wife,  Josephine,  ex- 
ecuted to  Arthur  W.  Ross,  his  heirs,  executors,  administra- 
tors and  assigns,  for  ninety-nine  years  renewable  forever 
an  indenture  of  lease,  of  the  same  lands,  upon  covenants  for 
an  annual  rental  of  $1,500  until  1878,  an<l  thereafter  of 
$1,800,  payable  in  monthly  installments  of  $150,  lessee  pay- 
ing all  taxes  and  assessments  and  to  keep  buildings  insured 
for  $2,000,  with  covenants  for  forfeiture  and  re-entry  upon 
ten  days'  default  in  rental  or  other  covenants.  (Recorded 
in  lease  book  57,  page  68,  Ham.  Co.  Rec.) 

(3)  Arthur  Ross  dying,  a  decree  of  the  probate  courts 
in  re  estate  of  same,  was  entere,  directing  the  conveyance, 
by  his  administrator,  of  all  real  estate  shown  in  the  inventory 
of  partnership  assets,  to  the  surviving  partners;  and  there- 
upon, John  A.  Porter,  administrator,  on  January  25,  1883, 
conveyed  to  Addison  Lysle  and  George  Lysle,  surviving 
partners,  their  heirs  and  assigns,  by  quitclaim  deed,  the 
property  in  question,  said  deed  containing  the  following: 

"All  of  said  property  herein  described  is  now  conveyed „ 
subject  to  the  terms,  agreements,  conditions  and  stipulations 
in  said  leases  as  above  contained,  to  which  reference  is 
hereby  made;"  together  with  a  specific  reference  to  the 
lease  and  the  record  of  the  same. 

(4)  On  April  i,  1885,  x\ddison  and  George  Lysle  en- 
tered into  an  agreement  with  the  Winifrede  Coal  Company, 
the  defendant  here,  to  sell  and  convey  several  leasehold  es- 
tates, including  that  in  question,  subject  to  all  rentals  and 
taxes  to  accrue  thereafter — deeds  to  be  "warranty  deeds 
free  from  inaimbrance  except  rents  and  taxes  to  accrue,'' 
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as  set  forth;  vendors  to  procure  assent  of  lessors  where 
leases  require. 

On  the  same  day  the  Lysles,  with  their  wives,  executed  a 
general  warranty  deed  of  the  leasehold  estate  in  question, 
concluding  the  description  as  follows: 

**The  property  described  above  is  held  by  the  grantors 
under  and  by  virtue  of  a  certain  lease  made  by  John  Mc- 
Farland,  trustee,  and  others,  to  Arthur  W.  Ross,  of  date 
October  19,  1876,  for  the  term  of  ninety-nine  years,  renew- 
able forever ;  said  lease  recorded  in  book  57,  page  68,  of  the 
real  estate  records  of  Hamilton  county,  Ohio,  and  this  con- 
veyance is  made  subject  to  all  the  terms,  stipulations,  cove- 
nants and  agreements  of  said  lease,  as  therein  contained, 
all  of  which  the  grantee  assumes/' 

(5)  On  June  16,  1902,  the  Winifrede  Coal  Company,  by 
quitclaim  deed,  conveyed  the  property  in  question  to  John 
T.  Nielsen,  no  reference  being  made  to  any  covenants.  It 
is  admitted  that  Nielsen  is  an  employe  of  defendant  and  that 
no  consideration  was  paid  therefor.  No  rent  has  been  paid 
by  Nielsen  and  plaintiff  has  refused  to  recognize  him  as 
tenant. 


(B)    Title  of  Lessor. 

C I )     Same  as  No.  i,  ante. 

(2)  In  1878,  Isaac  McFarland,  **for  the  purpose  of  vest- 
ing the  reversion  in  my"  This)  "wife,  to  take  effect  upon 
my"  (his)  "death,"  quitclaimed  to  Henry  M.  Cist,  who  im- 
mediately quitclaimed  to  Josephine,  wife  of  Isaac  McFar- 
land, both  these  deeds  referring  to  the  trust  deed  to  John 
McFarland  and  reciting  that  they  are  intended  to  be  in 
effect  one  instrument,  "being  executed  in  pursuance  of  the 
provision  in  said  (trust)  deed  authorizing  Isaac  McFarland 
by  his  deed  to  direct  and  declare  how  the  property  may 
descend  after  his  death — the  purport  of  which  being  to  con- 
vey in  fee  simple,  said  conveyance  to  take  effect  on  the 
death  of  Isaac  McFarland." 
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(3)  In  1882,  Isaac  McFarland  died,  leaving  all  his  prop- 
erty by  will  to  his  wife.  Josephine ;  a  daughter  Catherine — 
afterward  Mrs.  B.  M.  Cox — survived. 

(4)  In  1893,  Josephine  Bates,  the  present  plaintiff,  con- 
veyed to  her  daughter,  Mrs.  B.  M.  Cox,  in  fee,  reserving  a 
life  estate  to  herself. 


The  defenses  presented  are  under  three  subjects  of  attack, 
namely:  the  status  of  the  lease,  the  plaintiff's  title  and  the 
obligations  of  the  defendant  as  assignee. 

It  is  claimed  that  in  executing  the  lease,  in  1876,  Isaac 
McFarland  had  no  estate  in  the  land,  and  his  wife,  Jose- 
phine, no  dower;  and  that,  consequently,  their  signatures 
to  the  lease  conveyed  nothing.  Further,  that  the  estate  of 
the  trustee,  John  McFarland,  being  measured  by  the  life 
of  the  taist,  his  power  to  lease  was  limited  to  the  life  of 
Isaac,  unless  the  latter  had  executed  his  power  of  appoint- 
ment and  created  further  uses,  which  is  denied ;  and  that, 
in  consequence,  the  lease  expired  with  the  life  of  Isaac.  In 
the  same  connection  it  was  urged  that  the  trust  was,  in  its 
essential  nature,  a  "spendthrift  trust ;"  and  that  the  convey- 
ances by  Isaac  to  his  wife,  Josephine,  were  ineffectual  for 
any  purpose,  because  Isaac  had  power  only  to  "appoint" 
and  not  to  convey. 

But  this  argument  proceeds  upon  an  assumption  that  the 
rights  of  Isaac  McFarland  were  those  derivable  under  a 
"spendthrift  trust."  On  the  contrary,  since  the  net  income 
of  the  land  was  to  the  cestui  at  all  events,  with  power  to 
collect,  and  without  any  discretionary  control  in  the  trustee, 
the  right  conveyed  to  Isaac  was  an  equitable  estate — the 
trustee  holding  the  bare  legal  title.  Thornton  v.  Stanley, 
55  Ohio  St.,  199  (45  N.  E.  Rep.,  318). 

It  was,  moreover,  under  the  rule  in  Shelley's  case, — 
which  is  still  in  force  in  Ohio,  except  as  to  devises  by  will, — 
an  equitable  freehold  estate  for  life  with  remainder  to  his 
heirs,  and  therefore  an  equitable  fee,  subject  to  the  power  of 
appointment,  which  is  practically  merged  in  the  power  of 
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alienation.  Brockschmidt  v.  Archer,  64  Ohio  St.,  502  (60 
N'.  E.  Rep.,  623). 

The  rule  applies  to  all  estates  of  freehold,  whether  legal 
or  equitable.  See  Preston's  statement  (page  271)  of  the 
lule,  adopted  and  approved  by  Chancellor  Kent,  4  Kent's 
Commentaries,  22. 

The  title  of  the  lessee  under  the  lease  made  by  John  Mc- 
I'arland,  Isaac  McFarland  and  Josephine,  the  wife  of 
Isaac,  in  1876,  was  therefore  complete  by  the  merger  at  its 
inception  of  the  legal  and  equitable  titles  and  release  of 
dower,  vesting  the  perpetual  use  in  the  lessee. 

The  conveyance  by  Isaac  to  his  wife  through  Cist,  in 
1878,  if  not  a  technically  proper  execution  of  the  power  of 
appointment,  was  nevertheless  equivalent,  in  that  it  was  a 
conveyance,  in  future,  of  the  equitable  fee ;  which  title  was 
confirmed  by  Isaac  McFarland's  will  at  his  death  in  1882; 
and  this  may  be  considered  in  equity  as  an  execution  of  the 
powder.    Barr  v.  Hatch,  3  Ohio,  527,  529. 

But  this  happened  long  prior  to  the  defendant's  succession 
to  the  lessee's  title  and  possession  under  the  lease,  which  oc- 
curred in  1885.  By  thus  entering  upon  the  estate  and 
paying  rent  to  plaintiff  from  1885  to  1902,  the  defendant 
attorned  to  plaintiflF  as  the  reversioner,  and  is  estopped  to 
deny  her  title.  Washburn,  Real  Prop.,  par.  745 ;  Moore  v. 
Bcasley,  3  Ohio,  294;  Smith  v.  Harrison,  42  Ohio  St.,  180; 
Maxzi'dl  V.  Griftner,  5  Circ.  Dec,  323  (11  R.,  210). 

The  further  claim  that  the  subsequent  conveyance  by 
plaintiff  to  her  daughter  subject  to  the  lease,  with  reserva- 
tion of  a  life  estate,  was  an  eviction,  is  untenable.  There 
was  no  disturbance  of  possession,  or  title  of  the  lessee. 
The  case  of  Mathews  v.  Gas  Co.,  179  Pa.  St.,  165  (36  Atl. 
Rep.,  216),  was  where  a  lessee  had  been  in  default  for  rent 
for  years ;  and  the  conveyance,  to  take  effect  in  praesenti, 
was  construed  as  an  assertion  of  lessor's  right  to  forfeit. 

In  the  present  case,  the  conveyance  was  made  subject  to 
the  lease  which  was  duly  of  record  and  notice  to  all  con- 
cerned ;  and  the  fact  of  occupancy  and  title  of  the  tenant, 
being  known  to  grantee  who  was  bound  thereby,  it  is  not 
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a  breach  of  the  covenant  for  quiet  enjoyment  by  the  tenant. 
Lindley  v.  Dakin,  13  Ind.,  388. 

It  is  claimed,  further,  that,  as  assignee  of  the  lessee,  the 
defendant  was  bound  for  the  rent  only  during  occupancy, 
and  that,  having  a  right  to  assign,  its  liability  ceased  when 
It  assigned  to  Nielsen  in  1902. 

The  general  proposition,  that  the  liability  of  a  mere 
assignee  rests  upon  privity  of  estate,  and  not  on  contract, 
and  that  privity  of  estate  as  a  covenant-real  binds  the 
assignee  of  the  term  only  during  his  ownership  and  posses- 
sion, is  conceded.    Washburn,  Real  Prop.,  par.  682. 

It  is  also  true,  as  argued  at  the  bar,  that  the  statute  of  32 
Henry  VIII,  C.  34,  which  extended  privity  of  contract  from 
reversioner  to  reversioner,  and  gave  the  right  to  sue  in 
covenant  in  actions  by  or  against  assignees,  is  not  in  force 
in  Ohio. 

But,  nevertheless,  its  place  is  supplied  by  the  provision  of 
the  code  authorizing  suit  by  the  real  party  in  interest. 
Masury  v.  Southworth,  9  Ohio  St.,  340;  Smith  v.  Harrison, 
42  Ohio  St.,  180;  Hall  v.  Plaine,  14  Ohio  St.,  417,  422. 

The  difficulties  arising  out  of  the  rigidity  of  rules  and 
forms  of  actions  at  law,  per  se,  were  the  occasion  for  the 
adoption  of  our  code  of  civil  procedure ;  and  the  civil  action 
of  the  code  is  designed  for  the  application  of  both  legal  and 
equitable  principles  and  relief.  Piatt  v.  Colvin,  50  Ohio  St., 
703  (36  N.  E.  Rep.,  735).  Consequently,  while  in  a  com- 
mon law  action  such  a  covenant  could  not  be  enforced 
against  an  assignee,  the  code  action,  for  the  purpose  of  en- 
forcing the  liability  consequent  upon  notice,  in  equity,  may 
be  regarded  as  an  equitable  proceeding.  Moreover,  as- 
sumpsit is  an  action  of  an  equitable  character  (4  Cyc.  320; 
Van  Doren  v.  Robinson,  16  N.  J.  Eq.,  256;  Brewing  Co,  v. 
Holmes,  69  L.  J-  Ch.,  149).  And  can  be  employed  to  re- 
cover instalments  as  they  become  due  upon  a  contract  to 
pay  a  sum  by  instalments.  Hamlin  v.  Race,  78  111.,  422, 
442 :  Tucker  v.  Randall,  2  Mass.,  283 ;  Fontaine  v.  Aresta,  2 
McLean,  127  (9  Fed.  Cas.,  355). 

In  Sutliff  V.  Atzvood,  15  Ohio  St.,  186,  there  is  also  con- 


232        SUPERIOR  COURT  OF  CINCINNATI. 

tained  an  important  exception  to  the  general  doctrine  limit- 
ing the  liability  of  assignees  of  lessees. 
The  court  says,  page  196 : 

"The  legal  duty  of  an  assignee,  arising  from  an  assign- 
ment executed  without  covenants  on  his  part  to  perform  the 
covenants  of  the  lessee,  is  limited  to  the  time  of  the  contin- 
uance of  his  interest  *  *  *  he  is  not  chargeable  for  a 
breach  of  covenant  happening  after  his  assignment,  for  the 
privity  of  estate  is  wanting.  *  *  *  He  is  liable  only  in 
respect  of  his  possession.  *  *  *  His  liability  will  not 
continue  though  the  assignment  be  made  for  the  express 
purpose  of  getting  rid  of  his  responsibility." 

The  court  proceeds  to  say,  further,  that,  in  view  of  this 
very  contingency,  a  court  of  equity,  if  called  on  to  enforce 
specific  performance  of  an  agreement  of  sale  of  the  lease, 
would  imply  an  agreement  of  indemnity  in  favor  of  the 
seller,  "as  though  the  purchaser  had  agreed  to  assume  all 
the  lessee's  burdens''  in  taking  over  the  lease,  and  would 
insert  such  covenant  in  the  deed  of  transer.  (This  case  has 
been  cited  with  approval  in  many  subsequent  cases.)  In 
the  present  case,  the  parties  themselves  applied  the  equity 
rule  in  a  little  diflferent  way,  namely :  the  Lysles  executed  a 
warranty  deed  of  transfer  with  a  covenant  reading  as 
follows : 

"This  conveyance  is  made  subject  to  all  the  terms,  stipu- 
lations, covenants,  and  agreements  of  said  lease,  as  therein 
contained,  all  of  which  the  grantee  assumes."  And  this  was 
assented  to  and  confirmed  by  acceptance  of  the  deed,  and 
entering  into  possession  of  the  property  and  complying  with 
the  covenants  of  the  original  lease,  thus  assumed,  for  seven 
yeears.  The  signature  to  the  deed  containing  this  covenant, 
by  the  grantee,  was  not  necessary.  Acceptance  and  taking 
possession  under  it  were  sufficient  to  bind. 

It  was,  in  fact,  a  new  contract,  made  and  intended  for  the 
benefit  of  the  successor  in  title  of  the  reversioner,  to  whom 
the  defendant  attorned  as  landlord;  and  the  consideration 
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was  the  warranty  of  title  by  the  Lysles,  which  amounted  to 
an  independent  covenant  of  seizin  and  enjoyment. 

Thus  the  defendant  "stepped  into  the  lessee's  shoes  and 
assumed  his  obligations.''  Woodland  Oil  Co.  v.  Crawford, 
55  Ohio  St.,  161,  179  (44  N.  E.  Rep.,  1093;  34  L.  R.  A., 
62)  ;  IVetzell  v.  Richcreek,  53  Ohio  St.,  62,  70  (40  N.  E. 
Rep.,  1004) ;  Poe  v.  Dixon,  60  Ohio  St.,  124,  134  (54  N. 
E.  Rep.,  86;  71  Am.  St.  Rep.,  713). 

The  principle  upon  which  contracts  made  by  two  parties 
for  the  benefit  of  a  third,  are  upheld  in  favor  of  said  third 
party,  is  established  in  the  United  States  by  an  overwhelm- 
ing array  of  authorities.    9  Cyc,  377,  and  cases  cited. 

These  cases  also  uphold  the  right  of  the  party  benefited 
to  sue  in  his  own  name;  and  this  is  especially  true  in  the 
code  states  which  require  suit  to  be  brought  in  the  name  of 
the  real  party  in  interest.    9  Cyc.  377. 

This  is  also  settled  law  in  Ohio — a  few  out  of  many  cases 
being  as  follows:  Poe  v.  Dixon,  60  Ohio  St.,  124  (54  N.  E. 
Rep.,  86;  71  Am.  St.  Rep.,  713);  Society  of  Friends  v. 
Haines,  47  Ohio  St.,  423  (25  N.  E.  Rep.,  119)  ;  Emmitt  v. 
Brophy,  42  Ohio  St.,  82 ;  Breiver  v.  Maurer,  38  Ohio  St., 
543  (43  ''^"1-  Rep.,  436)  ;  Bttrdtck  v.  Cheadle,  26  Ohio  St., 
393  (20  Am.  Rep.,  767)  ;  Thompson  v.  Thompson,  4  Ohio 

St.,  333- 

"It  was  competent  for  the  parties  to  introduce  into  the 
assignment  any  covenant  or  stipulation  pertinent  to  the 
subject  which  they  may  have  agreed  upon."  Wetsell  v. 
Richcreek,  supra. 

The  covenant,  here,  bound  the  defendant  to  perform  the 
obligations  of  the  lessee,  among  which  was  the  obligation 
to  pay  rent  during  the  entire  tenn.  Taylor  v.  DeBus,  31 
Ohio  St.,  468,  472. 

The  assignment  by  defendant,  in  view  of  these  covenants, 
would  not  discharge  it  in  respect  of  its  liability.  The  de- 
fendant here  occupies  the  relation  of  lessee  to  his  assignee, 
and  is  thereby  a  surety.  The  lessor  has  his  remedy  against 
either.  Washburn,  Real  Prop.,  par.  683 ;  McHenry  v.  Car- 
son, 41  Ohio  St.,  212,  221 ;  Poe  v.  Dixon,  supra. 

It  is  therefore  unnecessary  to  consider  the  character  of 
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the  assignment  to  Nielsen,  under  the  circumstances  of  this 
case. 

In  accordance  with  the  views  above  expressed,  we  must 
sustain  the  plaintiff's  contention,  and  give  judgment  ac- 
cordingly. 

Judgment  for  plaintiff  with  costs. 

C.  Hammond  Avery,  for  plaintiff. 
Maxwell  &  Ramsey,  for  defendant. 


Shoemaker  et  al.  v.  Becker  et  al. 

1.  A  lease  is  not  necessarily  void  under  Revised  Statutes,  4364) 

and  Goodall  v.  Brewing  Co.,  56  Ohio  St.,  257,  because  the 
lessee  maintains  a  bowling  alley  in  conjunction  with  his  sale 
of  liquors.  The  force  of  the  statute  is  aimed  at  the  bowling 
alley  and  the  sale  of  liquors  is  not  rendered  unlawful  under 
the  section  quoted. 

2.  It  is  no  defense  to  an  action  for  rent  under  a  written  lease  in 

which  the  unlawful  use  of  the  premises  is  expressly  provided 
against,  that  the  lessor  and  lessee  had  a  secret  understanding 
that  the  leased  premises  were  to  be  used  for  an  unlawful 
purpose,  where  the  action  is  brought  by  the  lessor's  grantee 
and  there  is  no  showing  that  the  plaintiff  knew  of  the  secret 
understanding  or  the  unlawful  use. 

HOSEA,  J. 

The  action  being  for  rent  under  a  written  lease,  the 
second  defense  alleges,  in  substance,  that  it  was  understood 
and  agreed  by  defendant  and  plaintiff's  grantor,  that  "not- 
withstanding the  provisions  in  the  lease  to  the  contrary," 
the  premises  were  to  be  used  for  an  unlawful  purpose,  to 
to  wit :  selling  spirituous  liquors  and  maintaining  a  bowling 
alley ;  and  that  defendant  did  in  fact  do  so. 

The  defense  is  based  on  the  statute  making  it  a  penal 
offense  for  one  being  the  keeper  of  a  public  house  or  retailer 
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of  spirituous  liquors  to  operate  a  ball  or  nine  pin  alley  in 
conjunction  with  said  traffic.    R.  S.,  7000. 

It  is  argued  that  the  unlawfulness  in  question  extends  to 
and  makes  the  sale  of  liquors  in  such  connection  unlawful : 
and  that  this,  in  turn,  brings  the  lease  within  the  purview  of 
R.  S.,  4364,  which  declares  that  "all  contracts  whereby  any 
building  or  premises  are  rented  or  leased  *  *  *  for 
the  sale  of  intoxicating  liquors,  shall  be  void."  (This 
section  has  been  construed  in  Goodall  v.  Brewing  Co,,  56 
Ohio  St.,  257,  as  relating  only  to  the  unlawful  sale  of  spirit- 
uous liquors.) 

The  logic  of  the  argument,  however,  is  not  persuasive, 
because  it  involves  a  false  premise.    R.  S.,  7000,  reads  thus : 

"Whoever,  being  the  keeper  of  a  public  house,  or  retailer 
of  spirituous  liquors,  establishes,  keeps,  or  permits  to  be 
kept,  upon  his  lot  or  premises,  any  ball  or  nine  pin 
alley  *  *  *  shall  be  fined  not  more  than  $100  nor  less 
than  $10,"  etc. 

It  is  clear  that  this  statute  is  aimed  at  the  pin  alley  and 
not  at  the  liquor  selling;  and  this  will  more  than  clearly 
appear  when  we  take  into  consideration  the  ancient  com- 
mon law  objection  to  nine  pin  alleys,  which  were  discoun- 
tenanced as  being  resorts  of  the  idle  and  vicious.  The  word- 
ing of  the  statute  is  too  explicit  to  sustain  the  theory  of  the 
argument.  ^ 

But  the  general  principle  established  by  the  authorities  is 
also  adverse  to  the  defendant's  contention. 

It  was  held  by  Lord  Mansfield  in  Holman  v.  Johnson, 
Cowp.,  341 ;  by  Buller,  J.,  in  Waynell  v.  Reid,  57  Term,  590, 
and  by  Lord  Abinger  in  Pellicet  v.  Angell,  2  Cromp.  M.  & 
R.,  311,  that,  to  avoid  a  sale  on  the  ground  of  unlawful  use 
of  the  thing  sold,  something  more  than  mere  knowledge,  by 
the  seller,  of  the  intent  of  the  purchaser  must  be  shown. 

In  Tracy  v.  Talmage,  14  N.  Y.,  162  (67  Am.  Dec,  132), 
the  principle  is  thus  stated: 

"If  it  be  made  part  of  the  contract  of  sale  that  the  prop- 
erty shall  be  used  for  ari  unlawful  purpose,  or,  if  the  vendor, 
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with  knowledge  of  the  intent  of  the  purchaser,  do  anything 
beyond  making  of  the  sale  in  aid  or  furtherance  of  the 

unlawful    design,   he   can   not   recover   for   the   property. 

*     *     * 

*'Where  the  parties  to  a  contract  or  transaction  not 
inalitm  in  se,  but  prohibited  by  a  statute,  are  not  equally 
guilty,  courts  may  afford  relief  to  the  less  guilty  party." 

Also  on  page  177 : 

"Upon  the  whole,  I  think  it  clear,  in  reason  as  well  as 
upon  authority,  that  in  a  case  like  this,  where  the  sale  is  not 
necessarily  per  se  a  violation  of  law,  unless  the  unlawful 
purpose  enters  into  and  forms  a  part  of  the  contract  of  sale, 
the  vendee  cannot  set  up  his  own  illegal  intent  in  bar  of  an 
action  for  the  purchase  money."  mil  v.  Spear,  50  N.  H., 
253  (9  Am.  Rep.,  205). 

The  case  of  Updike  v.  Campbell,  4  Smith  (E.  D.),  570, 
contains  an  analysis  of  many  English  and  American  cases, 
and  states  the  principle  thus: 

"From  these  cases,  I  think  the  general  deduction  must  be 
that  mere  knowledge  that  the  lessee  would  use  the  premises 
in  violation  of  the  statute,  is  not  sufficient  to  avoid  the  lease, 
unless  the  lessor  was  a  party  to  such  intent  and  did  some  act 
in  furtherance  of  the  intended  violation  of  the  law.  *  *  * 
The  tenant  was  at  liberty  to  follow  his  own  conclusions  as 
to  the  use  he  will  make  of  the  premises.  He  was  under  no 
obligation  to  so  use  them,  nor  did  the  lessor  do  anything  to 
aid  in  such  use."  (To  same  effect,  see  McKinney  v.  An- 
drew's, 41  Tex.,  363;  Steele  v.  Curie,  34  Ky.  [4  Dana],  381, 

390.) 

A  lease,  at  common  law,  being  regarded  as  a  sale  of  a 
limited  estate  in  real  property,  the  above  cases  apply. 

Perhaps  the  most  striking  case  to  be  found  is  that  of 
Taylor  v.  Levy,  24  Atl.  Rep.,  608  (C.  App.,  Md.,  1892), 
which  presents  as  strong  a  case  on  the  facts  as  could  be  well 
imagined.  The  lessor,  who  had  been  in  the  unlawful  busi- 
ness of  maintaining  a  pool  room,  sold  his  equipment  and 
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leased  his  premises  to  the  defendant.    The  court  of  appeals 
says: 

"We  are  all  of  opinion  that  there  is  no  evidence  from 
which  the  jury  could  find  that  the  premises  were  rented  to 
defendant  for  the  purpose  of  using  it  as  a  pool  room. 

"Plaintiff  did  know  that  the  premises  had  been  and  were 
used  for  that  purpose.  But  there  was  no  evidence  that  de- 
fendant was  obliged  to  use  it  for  that  purpose.  He  could 
have  used  it  for  any  other  lawful  purpose." 

In  the  case  at  bar,  the  language  of  the  answer  shows  that 
the  covenants  of  the  lease  contain  the  usual  stipulation 
against  unlawful  use ;  and  even  if  a  secret  understanding  to 
the  contrary  existed  and  could  have  been  enforced  between 
the  parties,  it  is  not  charged  that  the  plaintiff,  the  purchaser 
of  the  leased  premises,  had  any  knowledge  of  that  fact  when 
he  acquired  the  property.  Without  such  knowledge  on  his 
part  the  defense  could  not  be  maintained. 

Demurrer  sustained. 

Chas.  B.  Wilhy,  for  plaintiff. 
Albert  Bettinger,  for  defendant. 


Bex  Johnson  v.  Cincinnati  Gas  and  Electric  Co. 

1.  The  servant  does  not  assume  the  risk  of  negligence  on  the  part 

of  the  matter,  but  only  those  risks  which  inhere  in  the  em- 
ployment as  conducted  with  ordinary  care  by  the  master. 

2.  The    master    must    not,    without    good    cause,    place    his    servant 

in  a  place  of  danger;  and  he  also  owes  the  duties  of  employ- 
ing competent  servants,  providing  machinery  and  tools  sufficient 
for  the  work  to  be  done,  and  employing  a  sufficient  number 
of  servants  for  a  given  work  according  to  the  ordinary  con- 
ditions of  the  business. 

3.  Negligence  of  the  master  towards  a  servant  may  be  predicated 

upon  his  failure  to  provide  a  sufficient  number  of  men  for  a 
given  work  as  well  as  for  a  failure  to  provide  suitable  ma- 
chinery and  tools;  and  where  a  servant  is  overstrained  and 
ruptured  by  being  called  upon  to  undertake  more  than  his 
fair    and    reasonable    amount    of   work,    the    result    is    properly 
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chargeable  to  the  master's  negligence  in  failing  to  furnish  a 
sufficient  number  of  men  to  perform  the  work. 

4.  Where  four  servants  were  called  upon  by  the  master  to  lift  and 

readjust  a  heavy  spar  used  in  holding  barges  apart,  which  oper- 
ation was  usually  performed  by  eight  or  ten  men,  and  one  of 
them  was  ruptured  as  a  consequence  of  being  required  to  lift 
more  than  his  fair  and  reasonable  amount,  the  master  is  liable 
therefor,  as  the  danger  of  such  an  injury  was  not  obvious  to 
the  servant,  and  the  risk  of  the  injury  was  not,  in  such  case, 
assumed. 

5.  Whether  or  not  the  act  of  the  master  in  ordering  four  men  to 

perform  a  certain  job  of  work,  which  usually  required  and 
was  performed  by  eight  or  ten,  was  a  reasonable  one,  is  a  ques- 
tion for  the  jury  under  all  the  circumstances;  and  if  found 
to  be  unreasonable,  it  is  no  defense  for  the  master  to  say 
that  the  immediate  cause  of  the  injury  to  one  of  the  servants, 
who  was  strained  and  ruptured,  was  the  negligence  of  his 
fellow-servants  in  the  execution  of  the  work.  The  rule  of 
"fellow-servants"   has  no   application  in  such  a  case. 

Hose  A,  J. 

f 

Motion  to  direct  verdict. 

The  facts  shown  are,  in  brief,  that  plaintiff,  a  coal  shov- 
eler  on  the  river  barges  of  defendant,  with  three  others,  was 
ordered  by  the  foreman  to  lift  and  re-adjust  a  very  heavy 
spar  used  in  holding  barges  apart.  The  operation  was 
usually  performed  by  eight  or  ten  men ;  but  on  this  occasion 
the  working  force  was  reduced  to  five,  one  of  whom  was 
required  in  another  position,  leaving  only  four  to  do  the 
lifting,  under  the  direction  of  the  foreman,  who  asked  the 
man  to  "help  him  out"  by  extra  efforts  in  view  of  the  limited 
force  present.  The  lifting  and  adjustment  of  the  spar  was 
accomplished ;  but  in  the  effort,  the  plaintiff  suffered  a  rup- 
ture. It  was  shown  on  cross-examination  that,  during  the 
operation  while  the  spar  was  being  held  up,  one  of  the  men 
was  obliged  to  shift  his  position  from  one  side  of  plaintiff 
to  the  other,  temporarily  releasing  his  hold  upon  the  spear, 
thus  bringing  an  unexpected  load  upon  plaintiff  which 
caused  the  injury. 

The  negligence  of  defendant  alleged  was  the  insufficiency 
of  men  employed  in  the  work.    The  rule  is  unquestionable 
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that  the  servant  assumes  all  the  risks  incident  to  the  employ- 
ment ;  but  by  this  is  meant  only  those  risks  that  may  inhere 
in  the  employment  as  conducted  with  ordinary  care  by  the 
master.  The  servant  does  not  assume  the  risk  of  negli- 
gence on  the  part  of  the  master.  Railway  v.  Henderson,  37 
Ohio  St.,  549 ;  Van  Duzen  Oas  &  Gas  Eng.  Co.  v.  Schelies, 
61  Ohio  St.,  298,  307. 

The  duty  of  the  master  is  equally  well  established,  he 
must  not  needlessly  place  a  servant  in  place  of  danger;  he 
must  employ  competent  servants;  he  must  provide  machin- 
ery and  tools  suitable  and  efficient  for  the  work  to  be  done. 
He  must  also  employ  a  sufficient  number  for  a  given  work 
according  to  the  ordinary  conditions  of  the  business,  etc. 
Shearman  &  Redfield,  Negligence,  par.  193;  Thompson, 
Negligence,  3807,  4768. 

To  provide  a  sufficiency  of  men  for  a  given  work  is 
necessary  for  the  same  reason  as  to  provide  suitable  ma- 
chinery and  tools ;  and  negligence  can  be  predicated  of  one 
as  well  as  of  the  other.  If  the  machine  is  unequal  to  a  given 
work,  or  the  number  of  men  insufficient,  in  either  case,  the 
machine  or  the  man  is  driven  beyond  the  ordinary  require- 
ment and  normal  capacity.  If,  by  being  overburdened,  the 
machine  breaks  arid  injures  an  operator,  or  the  man  is  over- 
strained by  being  called  upon  to  undertake  more  than  his 
fair  and  reasonable  amount  of  work,  both  results  are  due 
to  the  master's  negligence  in  not  furnishing  that  which  his 
duty  required  him  to  furnish.  Shearman  &  Redfield,  Neg- 
lingence,  par.  193 ;  Lake  Shore  &  M,  S,  Ry,  v.  Lavalley,  36 
Ohio  St.,  221. 

The  order  to  the  four  men  to  shift  the  heavy  spar, 
coupled  with  the  appeal  to  help  out,  presented  an  unusual 
condition.  The  danger  of  a  personal  injury  of  the  charac- 
ter here  in  question  was  not  obvious.  In  ordinary  labor  of 
this  sort,  where  a  sufficient  number  are  employed,  each  man 
is  only  moderately  taxed  within  the  reasonable  limits  of  his 
physical  capacity.  He  still  has  a  factor  of  safety — a  residue 
of  force  available  to  meet  a  sudden  extra  demand.  But 
where,  as  in  this  case,  each  man  is  taxed  to  his  utmost  limit 
by  the  ordinary  demand  of  the  work,  an  extra  draft  upon 
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his  power  can  not  be  met  and  the  human  machine  must 
give  way. 

Such  a  risk  was  not  an  obvious  one  to  an  ordinary  la- 
borer. His  experience  doubtless  taught  him  the  increased 
danger  to  be  apprehended  from  an  accidental  slip  of  the 
spar  from  its  fastenings  or  supports ;  and  those  risks,  being 
obvious  and  known  to  him,  he  must  be  held  to  have  as- 
sumed. The  risk  of  overstraining  himself  in  the  effort  to 
prevent  disaster  from  those  above  indicated,  was,  however, 
not  suggested  to  him  by  his  former  experience. 

Under  these  circumstances,  I  think  it  may  be  fairly  said 
that  the  order  of  the  master, — ^through  the  superior  servant, 
the  foreman, — was  an  assurance  that  it  was  not  considered 
by  the  master  a  risk  which  a  prudent  person  should  refuse  to 
undertake ;  and  that  the  servant  had  a  right  to  rely  on  that 
judgment ;  and,  so  relying,  is  to  be  acquitted  of  the  imputa- 
tion of  contributory  negligence.  Shearman  &  Redfield, 
Negligence,  par.  i86,  and  cases  cited. 

Whether  the  act  of  the  master  in  giving  the  order  was 
a  reasonable  one,  in  view  of  the  previous  custom  as  to  num- 
bers employed  in  this  work,  is  a  question  for  the  jury  under 
all  the  circumstances.    Raikvay  v.  Henderson^  supra,  553. 

If  unreasonable,  and,  by  the  execution  of  such  order,  the 
servant  was  injured,  it  is  no  answer  for  the  defendant  to 
say  that  the  immediate  cause  of  the  injury  was  the  negli- 
gence of  the  fellow-servant  of  such  injured  party  in  the 
execution  of  the  unreasonable  order.  The  rule  of  fellow 
servant  has  no  application  in  such  a  case.  Raikvay  v.  Hen- 
dersou,  supra,  553;  Berea  Stone  Co.  v.  Kraft,  31  Ohio  St., 
287. 

The  case  of  Scanlon  v.  Raikvay,  24  O.  C.  C,  256,  cited  as 
a  '* bottle  case"  to  the  contrary  of  these  views,  has  no  appli- 
cation. It  will  be  found,  on  closer  inspection,  that  the  work 
of  lifting  the  heavy  frog  was  being  done  by  the  force 
usually  employed  for  that  purpose;  and,  as  found  by  the 
court,  by  as  many  as  could  be  employed.  Also,  that  there 
was  no  negligence  on  the  part  of  the  company,  but  the 
primary  and  sole  cause  was  the  carelessness  of  the  men  and 
the  negligence  of  a  fellow  servant  combined. 
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While  the  principles  here  stated  are  in  some  respects  new^ 
they  are  nevertheless  fairly  within  the  scope  of,  and  are  a 
legitimate  deduction  from,  the  authorities  given;  and  par- 
ticularly the  clearly  expressed  opinion  of  Judge  Minshall  in 
Van  Duzen  Gas  &  Gas,  Eng.  Co.  v.  Schelies,  supra,  pages 
307  to  310  inclusive. 

Motion  overruled. 

/♦'.  T.  Cahill,  for  plaintiff. 

G.  H,  Warrington,  for  defendant. 


Ben  Johnson  v.  Cincinnati  Gas  and  Electric  Co. 

A  motion  for  judgment  on  the  pleadings  on  the  ground  that  plaint- 
iff failed  to  reply  to  the  answer  alleging  contributory  negli- 
gence, will  be  overruled  when  filed  after  trial  to  a  jury  as 
on  issue  joined  upon  the  allegation  of  the  answer  and  the 
evidence  supporting  it. 

Hose  A,  J. 

The  motion  for  judgment  on  the  pleadings  under  R.  S., 
5328,  of  the  code  is  not  well  taken.  The  point  is  that  plain- 
tiff failed  to  reply  to  the  answer  of  defendant  setting  up 
contributory  negligence. 

The  spirit  and  purpose  of  the  code  provisions  is  to  re- 
quire and  enable  parties  to  dispose  of  all  purely  technical 
questions  before  reaching  the  jury  on  the  facts.  Prescribed 
forms  of  procedure  are  intended  to  reach  substantial  justice 
and  are  not  to  be  converted  into  traps  for  the  unwary.  There 
was  a  proper  time  in  the  progress  in  the  case  when  the 
omission  of  a  reply  should  have  been  taken  advantage  of, 
but  that  time  had  long  passed  when  the  case  had  been  tried 
to  a  jury  as  though  the  issue  had  been  taken  upon  the  alle- 
gation of  the  answer  and  upon  the  evidence  in  support  of  it. 

The  objection  comes  too  late.  Lovell  v.  Wentworth,  39 
Ohio  St.,  614;  JVoodzi'ard  v.  Sloan,  27  Ohio  St.,  592;  Hud- 
son V.  Voight,  9  Circ.  Dec,  35  (15  R.,  391). 

F.  T.  Cahill,  for  plaintiff. 

G.  H.  Warrington,  for  defendant. 
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I.  &  E.  Greenwald  Co.  v.  Iron  Molders'  Union. 

1.  Injuries  arising  from,  and  growing  out  of,  boycotts,  strikes  and 

lockouts  are  continuing  and  irreparable  in  their  nature,  and 
incapable  of  admeasurement  according  to  strict  legal  prin- 
ciples, and  their  redress  therefore  is  the  province  of  a  court 
of  chancery;  and  this  right  and  power  of  redress  of  the 
courts  is  inherent  in  them  as  a  co-ordinate  branch  of  the 
government  and  can  not  be  curtailed  by  legislation. 

2.  The  inducement,  on  the  part  of  an  officer  of  a  labor  union,  to 

non-union  employes  of  plaintiff  company  to  quit  their  employ- 
ment and  join  the  union,  by  means  of  veiled  threats  as  to  the 
possible  consequences  of  acting  as  a  "strike  breaker"  and  by 
promises  of  railroad  fare  for  themselves  and  families  to 
another  city  and  regular  employment  there,  etc.,  is  in  viola- 
tion of  the  provisions  of  an  injunction  theretofore  granted 
commanding  the  officers  and  members  of  such  union  to  desist 
and  refrain  from  compelling  or  inducing  employes  by  threats, 
intimidation,  force,  violence  or  unlawful  persuasion,  from 
freely  continuing  in  the  service  or  employment  of  the  plaintiff 
company.  • 

Hose  A,  J. 

Decision  on  contempt  charges. 

Charges  in  contempt  were  filed  in  this  case  on  August  14 
against  John  F.  O'Leary,  vice-president  of  the  Iron  Hold- 
ers' Union  of  North  America,  and  Henry  Hinnenkamp, 
business  agent  of  local  No.  4  of  the  Iron  Molders'  Union  of 
this  city,  for  violation  of  the  injunction  issued  by  this  court 
on  September  30,  1904,  and  still  in  force. 

The  specific  charge  is,  that  on  or  about  July  17,  1905, 
O'Leary  and  Hinnenkamp  induced  John  East  and  Frank 
Reid,  employes  of  the  plaintiff  company,  to  break  their  con- 
tract with  plaintiffs  and  leave  their  employ,  by  paying  said 


♦Since  this  opinion  was  handed  down  the  same  principles  were 
considered  and  a  like  judgment  rendered  thereon  by  the  Su- 
preme Court  of  Illinois,  in  a  case  known  as  the  Kellogg  case. 
(Kellogg  Switch  Board  &  Supply  Co.  v.  Brotherhood  of  Electrical 
Workers  et  al.) 
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employes,  etch,  a  sum  of  money,  and  giving  them  railway 
tickets  for  themselves  and  wives  to  Cleveland,  Ohio. 

All  parties  were  represented  in  court  in  person  and  by 
counsel  and  have  had  full  opportunity  to  present  testimony, 
and  cross-examine  opposing  witness;  and  the  cause  was 
duly  submitted  to  the  court  for  judgment,  counsel  for  both 
sides  waiving  argument. 

There  is  no  serious  dispute  upon  the  material  facts.  The 
testimony  establishes  the  fact  that  the  strike  condition, 
which  was  the  occasion  of  the  injunction,  still  exists; 
that  the  strike  is  conducted  directly  by  local  union  No.  4, 
through  its  officers  and  particularly  through  Hinnenkamp, 
its  business  agent  and  financial  secretary,  but  under  the  su- 
pervisory direction  of  O'Leary,  third  vice-president  and 
business  agent  of  the  Iron  Molders*  Union  of  North  Amer- 
ica, which  is  an  international  body  with  headquarters  at 
Chicago. 

It  appears  also,  that  the  plaintiff  company  is  still  oper- 
ating its  business  under  the  protection  of  the  injunction  of 
this  court,  and  was  so  operating  in  July,  with  employes 
under  wages,  including  East  and  Reid. 

It  appears  also,  without  dispute,  that  East  and  Reid  were 
accosted  at  various  times  and  places  by  O'Leary,  Hinnen- 
kamp and  other  officers  of  the  defendant  unions  on  the  sub- 
ject of  their  employment,  and  that  the  talks  finally  led  to 
proposals  which  were  accepted,  whereby  both  East  and 
Reid  were  paid  sums  of  money  in  cash,  and  given  railroad 
tickets  to  Cleveland  for  themselves  and  families,  with  as- 
surances of  employment  in  that  city;  and  that  thereupon 
they  quit  the  employment  of  the  Greenwald  Company  and 
went  to  Cleveland. 

The  general  character  of  the  negotiations  leading  to  this 
result  is  clearly  indicated.  East  testifies,  O'Leary  asked 
him  if  he  wanted  to  be  "straightened  up,"  and  next  day 
Hinnenkamp  called  and  asked  him  what  offer  he  could 
make  to  "straighten  him  up"  and  have  him  take  a  union 
card  and  leave  town,  and  offered  him  tickets  to  Cleveland 
and  fifty  dollars  in  cash.    The  proposition  was  accepted  and 
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the  agreement  carried  out.    The  money  finally  paid  included 
also  the  five  dollars  initiation  fee  of  the  union. 

Reid  testifies  to  visits  from  officers  of  the  union,  and 
from  O'Leary,  who  told  him  to  call  on  Hinnenkamp,  all 
culminating  in  a  similar  proposition  to  "straighten  him  up," 
and  get  him  out  of  town.  Hinnenkamp  paid  him  twenty 
dollars  and  gave  him  tickets  to  Cleveland. 

Mr.  O'Leary  frankly  testified  that  when  he  met  East,  in 
May  or  June,  he  told  him  that  it  was  *'unfortunate  that  he 
should  start  in  as  a  strike  breaker,"  and  that  "the  odium 
would  stay  with  him  a  long  time." 

Mr.  Hinnenkamp  also  testified  that  he  had  charge  of  the 
strike  on  behalf  of  local  No.  4  and»  that  part  of  his  duty 
was  to  **get  scabs,"  meaning,  to  get  men  away  from  a  non- 
union shop.  He  said  all  molders  at  Greenwald's  foundry 
were  considered  "scabs,"  and  he  considered  it  lawful  to  see 
parties  and  get  them  into  the  union,  and  to  purchase  tickets 
for  them  to  other  cities ;  also  that  the  issue  of  a  union  ticket 
would  of  itself  compel  a  man  to  quit  Greenwald's  and  pre- 
vent him  from  working  there  under  present  conditions. 

He  admits  the  payment  of  the  money  and  procuring  of 
tickets  for  East  and  Reid,  out  of  the  union  fimds  in  his 
possession,  including  the  initiation  fee,  and  claimed  the 
right  to  issue  a  card  to  any  one  he  saw  fit  to  initiate. 

Upon  these  facts  the  issue  is  clearly  raised  whether  the 
seducing  away  of  employes  as  a  means  of  aiding  a  strike, 
falls  within  the  scope  of  the  injunction  heretofore  issued  in 
this  case. 

The  injunction  order  in  terms  commands  the  defendants, 
their  confederates,  servants  and  agents,  and  any  and  all 
persons  aiding  and  abetting  them,  to  desist  and  refrain, 
among  other  things,  from: 

1.  Hindering,  obstructing  or  stopping  any  of  the  busi- 
ness of  plaintiff  in  this  city,  county  or  elsewhere. 

2.  In  any  manner  interfering  with  the  plaintiff  company 
in  carrying  on  its  business  in  the  usual  and  ordinary  way. 

3.  Going  either  singly  or  collectively  to  the  homes  of  the 
employes  of  the  plaintiff  company,  or  any  or  either  of  them. 
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for  the  purpose  of,  and  in  such  a  manner  as  to  intimidate, 
coerce  or  unlawfully  persuade  any  of  said  employes  to  leave 
the  employment  of  the  plaintiff  company. 

4.  Compelling  or  inducing  by  threats,  intimidation, 
force,  violence  or  unlawful  persuasion,  from  freely  contin- 
uing in  the  service  or  employment  of  the  plaintiff  company. 

The  injunction  order  in  this  case  was  carefully  drawn,  in 
accordance  with  orders  heretofore  made  by  this  court  and 
by  other  courts  in  similar  cases,  and  is  designed  to  protect 
the  plaintiff's  business  against  unlawful  interference. 

There  is  no  longer  any  question  of  the  right  of  courts  to 
prevent  by  their  equity  powers  the  commission  of  wrongs 
of  the  character  too  commonly  inflicted  in  furtherance  of 
strikes,  rather  than  to  remit  parties  to  ineffectual  remedies 
at  law;  and  this  right  and  power  of  the  courts  is  inherent 
as  a  co-ordinate  branch  of  the  government  and  can  not  be 
curtailed  by  legislation. 

In  cases  of  this  kind  it  is  obvious  that  the  injuries  to  bus- 
iness that  can  be,  and  frequently  are,  inflicted  by  bodies  of 
men  animated  by  a  hostile  spirit  and  a  common  purpose,  are 
of  a  diverse  character,  and  are  continuing,  irreparable  and 
incapable  of  admeasurement  according  to  strict  legal  prin- 
ciples. The  remedy  at  law  is  entirely  inadequate,  and,  as 
has  been  well  said  in  a  recent  case  on  the  subject : 

*'It  is  therefore  a  clear  case  for  the  interposition  of  a 
court  of  equity  to  exercise  its  preventive  remedy,  and  that  is 
the  particular  sphere  at  this  day  of  a  court  of  equity,  as 
contradistinguished  from  a  court  of  law."  Frank  v.  Herold, 
63  N.  J.  Eq.,  443  (52  Atl.  Rep.,  152). 

In  the  present  case  no  direct  violence  is  shown ;  but,  if 
the  attitude  of  the  union  defendants  is  truly  indicated  by 
Mr.  Hinnenkamp,  the  right  is  claimed  to  seduce  away 
workmen  by  any  means  short  of  violence.  But  whether 
done  with  violence  or  without  it,  the  purpose  is  clearly  the 
same  in  both  cases,  namely,  to  cripple  the  business  and  thus 
compel  concession  to  the  demands  of  the  union.  The  re- 
sults, manifestlv,  are  the  same  in  both  cases;  for,  whether 
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with  violence  or  by  means  that  do  not  involve  violence,  the 
manufdcturer  is  deprived  of  the  assistance  of  his  workmen, 
his  machinery  must  stop  and  his  business  come  to  a  stand- 
still. It  follows,  therefore,  that  a.  mere  difference  in  the 
means  employed  in  inflicting  the  injury,  provided  they  are 
both  actuated  by  an  unlawful  purpose  and  both  tend  to  the 
same  unlawful  end,  can  make  no  difference  in  the  wrongful 
character  of  the  act.  That  character  is  to  be  determined  by 
the  initial  purpose  and  the  final  result  in  the  end  sought  to 
be  accomplished. 

The  case  last  cited  contains  a  very  pertinent  and  forceful 
illustration  of  the  nature  of  the  injury  inflicted  upon  an  em- 
ployer by  thus  seducing  away  workmen.  In  the  course  of 
the  opinion  the  court  says : 

"In  doing  so  they  are  inflicting  an  injury  upon  the  com- 
plainants in  respect  of  their  private  rights,  precisely  the 
same  as  they  would  if  they  broke,  interfered  with,  or  clog- 
ged the  engine  that  drove  the  machinery,  and  for  such  an 
injury  the  complainants  are  entitled  to  a  legal  remedy  by 
action." 

These  views  are  not  only  obviously  rational  and  just,  but 
they  have  been  repeatedly  declared  and  upheld  by  the  courts 
of  last  resort.  I  call  attenion  here  to  but  two,  as  illustrat- 
ing the  law  applicable  in  cases  like  the  present. 

In  Jersey  City  Ptg.  Co.  v.  Cassidy,  63  N.  J.  Eq.,  759  (53 
Atl.  Rep.,  230,  232),  the  court  employs  the  following  lan- 
guage : 

"That  the  interest  of  an  employer  or  an  employe  in  a 
contract  for  services  is  property,  is  conceded.  Where  de- 
fendants in  combination,  or  individually,  undertake  to  inter- 
fere with,  and  disrupt,  existing  contract  relations  between 
the  employer  and  employe,  it  is  plain  that  a  property  right  is 
directly  invaded.  The  effect  is  the  same  whether  the  means 
employed  to  cause  the  workman  to  break  his  contract,  and 
thus  injure  the  employer,  are  violence  or  threats  of  violence 
against  the  employe,  or  mere  molestation,  annoyance,  or 
persuasions.    In  all  these  cases,  whatever  the  means  may  be, 


GREENWALD  v.  IRON  MOLDERS'  UNION.    247 

they  constituted  the  cause  of  the  breaking  of  a  contract,  and 
consequently  they  constitute  the  natural  and  proximate 
cause  of  damage." 

in  Lucke  v.  Cutters^  &  Trimmers'  Assembly,  77  Md.,  396 
(26  Atl.  Rep.,  505 ;  19  L.  R.  A.,  408;  39  Am.  St.  Rep.,  421), 
the  distinction  between  persuasion  which  may  be  a  lawful 
act  and  persuasion  which  is  unlawful  because  used  as  the 
instrument  of  accomplishing  an  unlawful  purpose,  is  again 
defined.    The  court  says : 

"Merely  to  persuade  a  person  to  break  his  contract  may 
or  may  not  be  wrongful  in  law  or  fact,  but  if  the  persuasion 
be  used  for  the  indirect  purpose  of  injuring  the  plaintiff  or 
of  benefiting  the  defendant  at  the  expense  of  the  plaintiff,  it 
is  a  malicious  act,  which  is  in  law  and  fact  a  wrong  act,  and 
therefore  an  actionable  act  if  injury  follows  from  it." 

In  the  case  of  Hillenbrand  v.  Building  Trades  Council,  14 
Dec,  628,  which  came  before  me  in  this  court  in  1904,  I 
took  occasion  to  review  the  law  as  to  the  relation  of  em- 
ployer and  employe  in  order  to  show  that  the  jurisdiction  of 
the  court  in  the  matter  was  based  on  ancient  precedents  of 
the  English  law.  It  may  be  profitable  to  repeat  a  few  of  the 
citations. 

In  Hart  v.  Aldrich,  Cowp.,  54  (1774),  journeymen  shoe- 
makers, working  by  the  piece  and  for  no  determinate  time, 
were  enticed  away,  to  the  damage  of  the  employer  in  his 
business.  Lord  Holt  sustained  the  case,  upon  the  ground 
that  such  a  servant  is,  in  law,  a  servant  by  the  day,  whether 
the  work  is  by  piece  or  by  the  day. 

In  Gunter  v.  Astor,  4  J.  B.  Moore,  12  (1819),  the  de- 
fendants clandestinely  sent  for  the  workmen  of  the  plaintiff, 
got  them  intoxicated  and  induced  them  to  sign  an  agree- 
ment to  leave  the  plaintiff  and  to  come  to  them.  It  was  held 
that  as  the  act  was  of  several  and  the  end  unlawful  it 
amounted  to  a  conspiracy. 

In  Lumley  v.  Gye,  2  Ell.  &  Bl.,  216  (1853),  ^^e  case  was 
made  out  under  a  statute  known  as  the  statute  of  laborers, 
but  the  court  declared  that  an  action  lay  independently  of 
the  statute  for  maliciously  inducing  another  to  br^ak  a  con- 
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tract  of  any  description  where  damage  ensues  to  the  party 
with  whom  the  contract  is  made,  and  where  two  or  more 
persons  were  concerned  in  inflicting  such  injury,  an  indict- 
ment or  writ  of  conspiracy  at  common  law  might  be  main- 
tainable. 

In  Bowen  v.  Hall,  6  Q.  B.,  333  (1881),  nearly  thirty 
years  after  the  decision  in  Lumley  v.  Gye,  the  Queen's 
Bench  again  carefully  considered  and  affirmed  the  doctrine 
thus  established,  and  said  by  Brett,  L.  J. : 

"Whenever  a  man  does  an  act  which  in  law  and  in  fact 
is  a  wrongful  act,  such  as  may,  as  a  natural  and  probable 
consequence  of  it,  produce  injury  to  another — and,  in  the 
particular  case,  does  produce  such  an  injury — an  action  on 
the  case  will  lie.  And  the  action  does  not  the  less  lie  be- 
cause the  consequence  of  the  act  complained  of  is  the  act  of 
a  third  person.  If  the  persuasion  is  used  for  the  indirect 
purpose  of  injuring  the  plaintiff  or  of  benefiting  the  defend- 
ant at  the  expense  of  the  plaintiff,  it  is  a  malicious  act, 
which  in  law  and  in  fact  is  a  wrongful  act." 

In  Angle  V.  Raihvay,  151  U.  S.  i,  13  (14  Sup.  Ct.  Rep., 
240;  38  L.  Ed.,  5S),  the  Supreme  Court  of  the  United 
States  reviewed  the  authorities  upon  this  doctrine,  citing 
them  with  approval,  and  deducing  therefrom  the  applica- 
tion of  the  rule  to  "every  case  where  one  person  maliciously 
persuades  another  to  break  any  contract  with  a  third  per- 
son," and  holds  that  it  is  not  confined  to  contracts  of  service. 

The  principle  is  well  stated  by  the  Circuit  Court  of  the 
United  States  in  Kunsden  v.  Bann,  123  Fed.  Rep.,  636: 

"Fellow  workmen  may  agree  together  to  leave  at  once 
the  service  of  their  employer,  but  having  done  so,  and  being 
no  longer  interested  in  the  matter,  then,  notwithstanding 
certain  dicta  in  cases  on  the  subject,  it  does  not  seem  clear 
that  they  are  acting  lawfully  when  they  are  persuading  the 
servants  of  their  former  employer  to  break  their  contracts 
and  leave  the  service.  It  is  a  matter  that  does  not  concern 
them  any  longer;  it  is  a  matter  that  is  apparently  injurious 
to  their  former  employer.    It  seems  to  me  that  such  an  in- 
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terference  in  a  matter  with  which  they  have  no  rightful  con- 
cern and  which  is  injurious  to  another,  is  not  lawful.  They 
have  no  right  to  interfere  with  the  business  in  any  way." 

These  are  a  few  of  the  many  utterances  of  the  courts  de- 
claring the  settled  law  upon  this  subject.  See  also :  Beck 
V.  Teamsters  Protective  Union,  118  Mich.,  497  (17  N.  W. 
Rep.,  13;  42  L.  R.  A.,  407;  74  Am.  St.  Rep.,  421)  ;  Barr  v. 
Trcdes  Council,  53  N.  J.  Eq.,  loi  (30  Atl.  Rep.,  881 ;  Mar- 
tin  v.  McFeall,  65  N.  J.  Eq.,  91  (55  Atl.  Rep.,  465)  ;  State 
V,  Glidden,  55  Conn.,  46  (8  Atl.  Rep.,  890;  3  Am.  St.  Rep., 
23);  Southern  Ry,  v.  Machinists'  Local  Union,  iii  Fed. 
Rep.,  49;  Vegelahn  v.  Gunter,  167  Mass.,  92  (44  N.  E. 
Rep.,  1077;  35  L.  R.  A.,  722;  57  Am.  St.  Rep.,  443)  ;  Plant 
V.  Woods,  176  Mass.,  492  (57  N.  E.  Rep.,  loii;  51  L.  R. 
A->  339  J  79  -^^'  St.  Rep.,  330);  Moran  v.  Dunphy,  177 
Mass.,  485  (59  N.  E.  Rep.,  125;  52  L.  R.  A.,  115;  83  Am. 
St.  Rep.,  89)  ;  Carew  v.  Rutherford,  106  Mass.,  i  (8  Am. 
Rep.,  287)  ;  Gray  v.  Trades  Council,  91  Minn.,  171  (97  N. 
W.  Rep.,  663;  103  Am.  St.  Rep.,  477)  ;  O'Neil  v.  Behanna, 
182  Pa,  St.,  236  (37  Atl.  Rep.,  843;  38  L.  R.  A.,  382;  61 
Am.  St.  Rep.,  702)  ;  Doremus  v.  Hennessy,  176  111.,  608 
(52  N.  E.  Rep.,  924;  54  N.  E.  Rep.,  524;  43  L.  R.  A.,  797; 
68  Am.  St.  Rep.,  203).  I  have  quoted  from  cases  that  deal 
concretely  with  the  particular  matter  of  "unlawful  persua- 
sion" in  terms  that  require  no  explanation.  But  the  same 
conclusion  results  from  other  and  fundamental  considera- 
tions, and  I  repeat  here  what  I  said  in  this  court  in  the  case 
of  the  Cincinnati  Brewing  &  Silvering  Co.  v.  Precht,  (unre- 
ported). 

"The  bill  of  rights  embodied  in  the  Constitution  of  Ohio, 
guarantees  to  every  citizen  an  inalienable  right — among 
others — of  acquiring,  possessing  and  protecting  property 
and  of  seeking  and  obtaining  happiness  and  safety ;  and  it  is 
therein  further  provided  that  courts  shall  be  open  to  every 
one  for  the  exercise  of  his  remedy  by  due  course  of  law  for 
an  injury  done  him  in  his  land,  goods  or  person.  No  one 
need  be  told  that  the  right  to  carry  on  legitimate  business 
freely,  without  molestation  or  hindrance,  is  not  only  the 
right  and  privilege  of  the  citizen  under  these  fundamental 
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guarantees  of  the  constitution,  but  is  essential  to  the  well- 
being  of  every  civilized  community;  and  that  it  is  the  duty 
of  the  courts  to  afford  every  reasonable  protection  for  the 
exercise  of  such  right.  The  right  of  the  laboring  man 
whose  business  capital  is  his  skill  and  industry,  is  to  be 
upheld  and  protected  equally  with  the  right  of  an  employer 
of  labor  to  carry  on  a  manufacture  involving  such  employ- 
ment; and  the  fact  that  these  rights  are  reciprocal  in  no- 
wise lessens  the  obligation  of  the  courts  to  see  that  both  are 
properly  protected." 

The  application  of  these  principles  to  the  case  in  hand  is 
perfectly  clear.  O'Leary  as  a  supervisory  officer  in  behalf 
of  the  larger  body,  and  Hinnenkamp  in  immediate  charge 
of  the  strike  operations  in  behalf  of  the  local  union,  were 
acting  in  co-operation.  There  is  no  denial  of  the  material 
facts.  That  the  parties  enticed  away  were  open  to  the  per- 
suasion of  money  does  not  lessen  the  wrong  of  those  who 
used  it.  The  admission  of  O'Leary  that  he  began  his  talks 
with  East  by  allusions  to  his  being  a  "strike  breaker"  and 
the  "odium"  that  would  stay  with  him,  and  of  Hinnenkamp, 
that  all  of  Greenwald's  men  were  regarded  as  "scabs,"  sug- 
gest an  inference  that  behind  all  the  talk  and  the  "persua- 
sion" was  the  veiled  threat  of  the  power  of  the  union,  inter- 
national in  its  scope. 

"Language,"  said  Judge  Rufus  Smith  of  this  court,  in 
the  case  of  the  Eureka  Foundry  Co.  v.  Lehker,  13  Dec,  398, 
402,  "is  none  the  less  a  threat  because  when  used  alone  it 
appeared  harmless,  but  when  used  in  connection  with  the 
tone  of  voice  in  which  it  was  expresssed,  the  gestures  accom- 
panying it  or  other  surrounding  circumstances,  it  conveyed 
to  the  mind  a  threat.  A  veiled  threat  is  still  a  threat. 
*  *  *  Any  course  of  conduct  upon  the  part  of  others 
which  deprives  or  substantially  affects  the  freedom  of  mind 
of  such  workmen  in  reaching  a  decision  to  remain  with  him, 
or  the  freedom  of  will  in  carrying  that  decision  mto  execu- 
tion is  an  unlawful  interference  with  the  right  of  the  owner 
of  the  business." 

Substantially  similar  language  is  employed  by  the  Su- 
preme  Court   of   Massachusetts   in   Plant  v.    Woods,    176 
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Mass,,  492,  493  (57  N.  E.  Rep.,  ion ;  51  L.  R.  A.,  339;  79 
Am.  St.  Rep.,  330) . 

Such  being  the  law,  it  is  plain  that  the  defendants  named 
have  violated  each  and  every  one  of  the  hereinbefore  quoted 
prohibitions  of  the  injunction  order. 

To  seduce  away  plaintiff's  employes  for  the  purpose  of 
aiding  the  strike  was  directly  to  hinder  and  obstruct  and 
unlawfully  to  interfere  with  plaintiff's  business.  So-called 
"persuasion"  with  this  object  in  view  is  clearly  unlawful 
persuasion,  and  it  is  a  farce  to  characterize  as  "persuasion" 
the  act  of  enticing  men  away  under  such  circumstances  by 
the  payment  of  money,  with  the  threat  of  the  union  in  the 
background. 

It  is  clear  beyond  question,  upon  the  evidence  and  the 
law,  that  the  defendants,  John  R.  O'Leary  and  Henry  F. 
Hinnenkamp,  have  knowingly  and  wilfully  violated  the  in- 
junction and  are  guilty  of  contempt  as  charged,  and  such  is 
the  finding  of  the  court. 

The  sheriff  will  take  the  defendants  named  into  custody 
and  present  them  before  the  bar  of  the  court  for  sentence. 

John  R.  O'Leary  and  Henry  F.  Hinnenkamp,  you  stand 
charged  with  contempt  under  the  statute  of  Ohio  in  this 
behalf,  for  the  violation  of  an  injunction  of  this  court  issued 
on  September  30,  1904,  and  still  in  force.  On  this  charge 
you  have  been  tried  and  have  met  all  witnesses  face  to  face 
with  privilege  of  cross-examination,  and  have  been  attended 
by  your  counsel.  Upon  due  and  careful  consideration  of  all 
the  testimony,  including  your  own,  you  have  been  found 
guilty  as  charged,  and  are  before  me  for  sentence.  What 
have  you  to  say  before  the  sentence  of  the  court  is  pro- 
nounced ? 

Mr.  O'Leary  and  ^Ir.  Hinnenkamp:  "Nothing." 

Thk  Court:  The  sentence  of  the  court  is,  that  you  and 
each  of  you  pay  a  fine  of  $100  for  the  use  of  the  county,  and 
give  an  undertaking  in  the  sum  of  $500  to  obey  said  in- 
junction so  long  as  the  same  may  be  in  force,  and  that  you 
stand  committed  until  the  fine  is  paid  and  the  undertaking 
given. 
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Mary  Schxeider  v.  City  of  Cincinnati. 

1.  So  long  as  the  officers  of  a  municipal  corporation  act  in  good 

faith  in  the  establishment  and  maintenance  of  streets,  no   lia- 
bility   attaches    against    the    corporation    for    their    errors    of 
judgment;  it  is  only  for  their  negligent  failure  to  perform  their 
duties  as  to  the  same  that  the  municipality  is  liable. 

2.  In  an  action  for  personal  injuries,  a  municipal  corporation  will 

not  be  charged  with  notice  of  the  dangerous  condition  of  a 
street  crossing  caused  by  a  hard  rain  occurring  so  recently 
as  to  preclude  a  reasonable  presumption  of  notice. 

3.  Where  the  testimony,  in  an  action  for  personal  injuries  against 

a  municipal  corporation,  shows  that  the  dangerous  character  of 
a  curbing  and  street  was  caused  by  a  heavy  rain,  the  plaintiff 
will  be  charged  with  knowledge  of  such  fact  as  well  as  the 
city;  and  where  plaintiff  took  her  way  across  such  dangerous 
place  when  it  could  have  been  avoided,  with  her  hands  so 
engaged  that  if  she  slipped  she  would  be  unable  to  assist  her- 
self, this  will  create  a  presumption  of  contributory  negligence. 

HOSEA,  J. 

Motion  to  direct  a  verdict. 

This  motion  raises  important  questions  and  places  upon 
the  court  the  possible  necessity  of  assuming  a  responsibility 
that  a  court  would  much  prefer  to  leave  with  a  jury;  but  it 
is  the  duty  of  the  court  so  to  act  if  the  facts  require  it  and 
it  is  reversible  error  not  to  do  so. 

The  plaintiff's  testimony  shows  that  she  lived  in  the  im- 
mediate vicinity  of  the  place  of  the  accident,  on  the  same 
side  of  the  street  for  about  a  year  and  a  half  prior  thereto, 
and  frequently  passed  over  the  sidewalk  where  the  accident 
occurred.  An  alley  comes  down  from  a  higher  level  at  a 
uniform  inclination,  to  the  level  of  Hunt  street,  with  which 
it  connects,  and  the  curb  of  the  alley,  at  the  same  inclination, 
meets  the  curb  of  Hunt  street.  The  alley  curb,  starting  at 
the  sidewalk  surface  of  Hunt  street,  at  the  level  of  its  outer 
edge  or  curb,  inclines  upward  to  a  height  of  seven  or  eight 
inches  above  the  sidewalk  at  the  house  line.  The  alley  con- 
struction was  made  as  a  city  improvement  under  direction, 
and  according  to  stakes  set,  by  the  city  engineer.     Some 
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earth  had  accumulated  at  the  outer  side  of  the  alley  curb  in 
the  angle  formed  with  the  sidewalk,  and  extended  from  the 
curb  at  about  an  inch  below  the  curb-surface  to  the  sidewalk, 
two  and  one-half  feet  distant. 

Plaintiff  admits  that  she  knew  the  exact  condition,  for 
she  says  it  was  that  way  all  the  time  she  lived  there,  just  as 
it  was  at  the  time  she  was  hurt,  and  that  she  had  noticed  the 
mud  next  to  the  curb;  and  again,  that  it  was  in  about  the 
same  condition  all  the  time. 

In  coming  down  Hunt  street  she  crossed  the  alley  and  at 
the  south  side  of  it  put  her  foot  over  the  curb  and  upon  the 
slanting  mass  of  earth  at  the  lower  side.  Her  foot  slipped 
and  she  fell.  This  occurred  between  6  and  7  p.  m.  on  Octo- 
ber 12,  1 90 1,  while  she  was  walking  with  a  bundle  in  one 
hand  and  a  bucket  of  hot  coffee  in  the  other.  It  was  dark 
and  it  had  rained  all  day,  and  the  earth  where  she  placed 
her  foot  was  muddy  and  soft,  and  where  she  stepped  was, 
she  says,  three  or  four  inches  higher  than  the  sidewalk 
beyond. 

In  every  suit  based  upon  personal  injuries,  the  burden  is 
upon  the  plaintiff  to  prove  negligence  on  the  part  of  defend- 
ant as  the  direct  cause  of  the  injury ;  and  if,  in  the  endeavor 
to  prove  this,  the  plaintiff  raises  a  presumption  of  contribu- 
tory negligence,  on  his  own  part,  he  has  also  the  burden  of 
overcoming  this  by  proof.  These  propositions  are  so  well 
established  it  is  unnecessary  to  cite  authorities. 

1.     As  to  negligence  of  the  city. 

(a)  So  far  as  concerns  the  construction  of  the  alley 
where  it  leads  into  Hunt  street,  it  is  shown  to  be  in  accord- 
ance with  the  plans  of  the  city  authorities  and  it  is  not 
claimed  to  be  in  a  defective  condition  or  negligently  con- 
structed per  se. 

"In  all  such  matters,  the  corporate  authorities  have  a  dis- 
cretion to  exercise;  and,  however  unwise  their  judgment 
may  turn  out  to  have  been,  the  corporation  will  not  be  liable 
in  damags  for  the  consequence  of  their  unwisdom."  i 
Shearman   &   Redfield,    Negligence,   par.   262;   Dayton   v. 
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Taylor,  62  Ohio  St.,  11  (56  N.  E.  Rep.,  480)  ;  Wheeler  v. 
City,  19  Ohio  St.,  19  (2  Am.  Rep.,  368). 

The  underlying  reason  for  this  I  apprehend  to  be,  that 
the  council  that  adopts,  and  the  engineer  who  carries  out, 
the  adopted  plan,  are  the  direct  representatives  and  servants 
of  the  people  who  elect  them  for  this  purpose.  So  long, 
therefore,  as  they  act  in  good  faith,  their  acts  are  the  acts  of 
the  people  themselves,  and  no  liability  attaches  for  errors  of 
judgment.  It  is  only  for  negligent  failure  to  perform  duties 
that  the  municipality  is  liable. 

{b)  It  is  the  statutory  duty  of  the  city  council  to  keep 
the  streets  and  sidewalks  "open,  in  repair,  and  free  from 
nuisance."  Sec.  28  Mun.  Code.  But  the  law  exacts  only 
what  is  practicable  and  reasonable  in  this  regard.  Chase  v. 
Cleveland,  55  Ohio  S.,  505  516  (9  N.  E.  Rep.,  225;  58  Am. 
Rep.,  843). 

In  the  present  case,  there  is  no  question  of  repair  or  want 
of  it;  the  case  rests  therefore  upon  the  allegation  of  nuis- 
ance or  unsafe  and  dangerous  condition  for  ordinary  pur- 
poses of  travel.  The  unsafe  and  dangerous  character  of  the 
obstruction  is  the  gravamen  of  the  petition ;  for,  if  it  did  not 
render  the  sidewalk  unsafe,  there  was  not  such  negligence 
on  the  part  of  the  city  as  would  afford  a  ground  of  com- 
plaint. 

{c)  But,  if  a  sidewalk  is  in  a  dangerous  condition,  and 
this  is  alleged  as  a  basis  of  liability  against  the  city  for  its 
negligence  in  permitting  it  to  exist,  it  must  be  made  to  ap- 
pear, first,  that  the  city  had  notice,  actual  or  constructive, 
of  the  dangerous  condition  of  the  walk  in  time  to  remedy  it ; 
and,  second,  that,  having  such  notice,  it  was  the  city's  duty 
to  remedy  it  and  that  it  failed  to  do  so. 

The  petition  in  this  case  alleges  notice.  Under  the  strict 
rules  of  pleading  this  will  not  support  proof  of  coi^structive 
notice — but  the  proof  fails  entirely  to  show  actual  notice 
and  fails  to  show  any  such  facts  and  circumstances  as 
would,  by  the  exercise  of  reasonable  diligence,  lead  a  pru- 
dent person  to  such  knowledge. 

Constructive  notice  by  mere  lapse  of  time  during  which 
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a  condition  has  existed,  is  based  primarily  upon  the  fact  of 
a  condition  that  is  obviously  unsafe  and  dangerous. 

In  Chase  v.  Cleveland,  supra,  at  page  515,  Judge  Spear 
uses  language  very  pertinent  in  this  connection.     He  says: 

"Regarding  the  removal  of  dangers,  as  well  as  regarding 
watchfulness  in  ascertaining  their  existence,  the  municipali- 
ty is  bound  to  exercise  only  ordinary  care;  to  take  such 
measures  as  are  reasonably  to  be  required  and  adequate,  in 
view  of  ordinary  exigencies.  The  condition  of  the  walk  in 
this  case  is  not  complained  of  as  a  defect  in  the  sidewalk, 
but  rather  an  accumulation  on  it  which  created  a  nuisance. 
*  *  *  Those  authorities  are  empowered  to  clear  the 
streets  from  snow  and  filth,  and,  by  ordinance,  to  require 
property  owners  to  keep  the  walks  cleared  from  snow  and 
ice,  but  ordinarily,  liability  does  not  attach  for  a  failure  to 
do  so.  Slipperiness  may  arise  from  a  variety  of  causes. 
A  thin  film  of  mud  on  the  walk  may  often  produce  it,  and 
yet  liability  would  hardly  be  claimed  to  arise  from  such 
cause.  *  *  *  The  law  exacts  from  municipalities  only  that 
which  is  practicable  and  reasonable  in  regard  to  keeping 
streets  open,  in  repair  and  free  from  nuisance ;  that  the  duty 
of  the  municipality,  under  the  statute,  must  be  interpreted 
upon  a  reasonable  basis  in  reference  to  the  actual  condi- 
tion of  affairs;  that  impracticable  things  are  not  required, 
and  that  to  hold  the  city  liable,  under  the  allegations  of  this 
petition,  would  be  to  require  that  which  is  impracticable, 
and  to  impose  an  onerous  and  unreasonable  burden  upon 
it." 

That  it  is  the  notoriety  of  the  dangerous  and  unsafe  con- 
dition that  constitutes  the  basis  of  the  presumption  of  no- 
tice, as  a  condition  so  obvious  as  to  force  itself  upon  the 
attention  of  passers-by  and  by  consequence  upon  the  city 
authorities,  is  plainly  indicated,  though  not  so  directly  set 
forth,  in  the  case  just  cited;  but  it  is  clearly  declared  in 
many  other  cases. 

Thus  in  Todd  v.  Troy,  6r  N.  Y.,  506,  509,  it  is  said : 

"When  a  defect  has  become  notorious,  and  its  officers 
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have  full  opportunity  to  know  of  it,  the  municipality  is 
chargeable  with  notice." 

Again,  in  Hart  v.  Brooklyn,  36  Barb.,  226,  229,  it  is  even 
more  forcibly  put. 

Substantially  similar  rulings  occur  in  Hyatt  v.  Bondout 
(Fi7.),  44  Barb.,  385;  Clark  v.  Lockport,  49  Barb.,  580, 
and  Pomfrey  v.  Saratoga  Springs  (Vii),  104  N.  Y.,  459 
(11  N.  E.  Rep.,  43). 

But  in  this  case  there  is  no  evidence  whatever — except 
it  be  the  fact  that  plaintiff  fell  there — that  the  walk  at  that 
point  was  defective  or  dangerous  in  any  sense.  Assuming 
the  facts  to  be  as  stated,  the  condition  complained  of  was 
manifestly  caused,  as  stated  by  plaintiff,  to  the  muddy  and 
slippery  condition  caused  by  the  all-day  rain  immediately 
preceding.  It  was,  therefore,  not  a  general  or  continuing 
condition,  nor  one  necessarily  to  be  expected  from  every 
rain.  It  is  part  of  a  sidewalk  in  a  populous  part  of  the 
city,  and  the  earth,  it  may  be  fairly  inferred,  was  beaten 
hard  by  the  feet  of  pedestrians,  and  under  ordinary  circum- 
stances would  not  be  slippery.  If,  as  stated  in  the  testi- 
mony, it  was  muddy,  soft  and  slushy,  this  was  manifestly 
the  result  of  the  prolonged  rain  of  the  day  or  more  preced- 
ing. Its  unsafe  condition  therefore  was  temporary  only, 
and  from  a  cause  so  recent  as  may  fairly  bring  the  case 
within  the  principle  laid  down  in  Leipsic  (Vil.)  v.  Gerde- 
man,  68  Ohio  St.,  i  (67  N.  E.  Rep.,  87), where  it  was  held 
that  constructive  notice  can  not  be  based  upon  causes  of 
a  dangerous  condition,  operating  so  recently  as  to  preclude 
a  reasonable  presumption  of  notice. 

The  case  cited  is  a  clear  exposition  of  the  law  and  of 
the  duty  of  a  judge,  under  such  circumstances  as  are  found 
in  the  present  case.    The  court  says,  page  7 : 

"Where,  in  any  case,  there  is  in  the  evidence  a  conflict 
or  dispute  as  to  the  facts,  or  there  is  doubt  as  to  the  proper 
inference  to  be  drawn  from  them,  the  question  of  negli- 
gence is  one  for  the  jury  and  should  in  such  case  be  sub- 
mitted to  the  jury  under  proper  instructions.  But  where, 
as  in  this  case,  all  the  facts  which  the  evidence  tends  to 
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prove,  if  admitted,  do  not  authorize  the  conclusion  that 
defendant  has  been  guilty  of  the  negligence  charged  as 
matter  of  law,  then  the  question  becomes,  and  is,  a  ques- 
tion for  the  court  and  should  not  be  submitted  to  the  jury 
for  decision.  It  does  not  follow  because  the  plaintiff 
was  injured  upon  a  public  street  or  sidewalk  of  said  village 
that  the  village  is  liable  to  her  in  damages  therefor ;  injury 
alone  will  not  support  an  action,  but  there  must  be  a  con- 
currence of  injury  and  wrong.  An  incorporated  village 
is  not  an  insurer  of  the  safety  of  its  streets  and  sidewalks, 
nor  of  the  lives  and  limbs  of  the  persons  passing  over  and 
along  the  same;  nor  is  such  village  required,  in  the  im- 
provement and  care  of  its  streets  and  sidewalks,  to  do  every- 
thing that  human  energy  and  ingenuity  can  devise  to  pre- 
vent the  happening  of  accidents  or  injuries  to  persons  who 
may  rightfully  use  such  streets  and  sidewalks.  Its  duty 
under  the  law  is  to  see  that  its  streets  and  sidewalks  are 
reasonably  safe  for  use  and  travel  by  persons  exercising 
ordinary  care  and  caution,  and  while  the  law  requires,  on 
the  part  of  such  village,  reasonable  vigilance  in  this  behalf, 
it  does  not  exact  or  require  that  which  is  unreasonable  or 
impracticable.  Where  a  sidewalk,  of  a  village,  which  is  in 
reasonably  safe  condition  for  public  travel,  by  the  collec- 
tion or  formation  of  ice  thereon  suddenly  becomes  dan- 
gerous, the  village  can  not  in  law  be  charged  with  negli- 
gence because  of  such  dangerous  and  unsafe  condition, 
nor  can  it  be  held  liable  therefor,  where  it  has  neither  actual 
nor  constructive  notice  of  such  condition.  There  is  no 
claim  or  evidence  in  this  case  that  the  village  had  any  actual 
notice  of  the  icy  condition  of  this  sidewalk,  and  before  it 
would  be  chargeable  with  constructive  notice,  such  condi- 
tion must  have  existed  for  such -length  of  time  prior  to  this 
accident,  as  that  the  village,  through  its  officers  or  agents, 
in  the  exercise  of  ordinary  diligence,  could  and  should  have 
known  of  such  condition.  But  the  evidence  in  this  case 
showing,  as  it  does,  that  the  icy  condition  of  this  walk  at 
the  place  where  plaintiff  was  injured  was  due  to  the  freeze 
of  Saturday  night ;  and  that  the  accident  of  which  plaintiff 
complains  occurred  as  early  as  eight  o'clock  the  following 
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morning  (the  plaintiff  herself  testifying  that  it  occurred 
about  half-past  seven  o'clock),  the  question  of  constructive 
notice  did  not  arise  and  was  not  involved  in  this  case,  and 
should  not  have  been  submitted  to  the  jury." 

2.     Contributory  negligence. 

It  happens,  not  infrequently,  that,  in  detailing  the  acts 
and  circumstances  of  an  injury  charged  to  the  negligence 
of  another,  there  is  also  shown  a  failure  to  exercise  the 
care  and  caution  required  of  the  plaintiff  in  the  action. 

In  this  case  it  is  manifest  that  the  inclined  bank  of 
earth  described,  existed,  practically,  only  very  near  the 
house  line,  because  the  alley  curb  sloped  downward  across 
the  pavement  toward  Hunt  street  and  the  rise  (assuming 
the  pavement  to  be  of  a  width  of  only  ten  or  twelve  feet, 
which  is  a  low  average)  was  less  than  an  inch  to  the  foot 
At  the  central  and  outer  portions  of  this  cross  curbing  there 
could  have  been  no  bank  of  earth  to  speak  of. 

The  conditions  were  well  known  and  familiar  to  the 
plaintiff.  If  rains  tended  to  make  this  earth  slippery,  this 
was  a  fact  she  knew  as  well  as  an  agent  of  the  city  could 
have  known  it.  If,  therefore,  the  condition  was  in  fact 
dangerous,  as  she  alleges,  and  presented  an  obstruction 
which  the  city  was  bound  to  remove,  and  was  negligence  to 
leave  unremoved,  it  must  follow,  since  its  character  was 
known  to  plaintiff,  that  it  was  imprudent  in  her  to  pass 
over  it  or  that,  if  she  did  pass  over  it,  that  she  did  not  use 
due  care. 

As  is  said  in  SchaeAer  v.  Sandusky,  33  Ohio  St.,  246,  249 
(31  Am.  Rep.,  533)  : 

"The  case  *  *  *  is  not  one  where  there  is  an  obstruction 
not  known  to  be  perilous.  In  that  class  of  cases  negligence 
can  not  be  imputed  to  one  who  uses  such  carefulness  as  a 
man  of  ordinary  prudence  would  exercise.  But  where  there 
is  danger,  and  the  peril  is  known,  whoever  encounters  it 
voluntarily  and  unnecessarily,  can  not  be  regarded  as  exer- 
cising ordinary  prudence,  and  therefore  does  so  at  his  own 
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risk."     Citing  Durkin  v.  Troy,  61   Barb.,  437,  and  other 
cases. 

In  the  case  at  bar  the  plaintiff  not  only  took  the  danger- 
ous way  where  it  could  have  been  avoided  by  passing  nearer 
the  curb  line  of  Hunt  street,  but  did  so  with  both  hands 
occupied  with  things  carried,  whereby  she  was  deprived 
of  the  assistance  which  might  have  avoided  serious  injury 
even  under  the  circumstances  of  the  fall,  if  her  hands  had 
been  free. 

The  same  principle  is  declared  by  Judge  Shauck  in  the 
case  of  Conneaut  (ViL)  v.  Naef,  54  Ohio  St.,  529,  530, 
531   (44  N.  E.  Rep.,  236). 

The  fact  that  the  evening  was  dark  only  emphasized  the 
requirement  of  care  on  the  part  of  plaintiff,  and  makes  the 
absence  of  care  more  apparent. 

The  case,  as  was  said  in  Bait.  &  0.  Ry.  v.  McClellan,  69 
Ohio  St.,  142,  157  (68  N.  E.  Rep.,  816),  is  not  one  which 
presents  a  conflict  in  the  evidence  on  any  vital  point.  The 
rule  is,  that,  whether  or  not  there  is  evidence  tending  to 
prove  an  essential  fact,  is  a  question  for  the  court;  and  if 
it  be  determined  that  there  is  not,  then  there  can  be  no 
conflict  and  there  is  no  question  for  the  jury. 

In  the  case  cited  it  is  held  to  be  error  for  the  court  to 
refuse  to  sustain  a  motion  where  the  facts  are. as  stated. 

On  this  ground  also  the  motion  is  granted. 

Motion  to  direct  a  verdict  sustained  and  verdict  directed^ 

F.  M.  Coppock,  for  plaintiff. 

/.  V,  Campbell  and  C.  W.  Scott,  Assistant  City  Solicitors, 
for  defendant. 
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Philip  C  Swing  v.  Cixcixnati,  Milford  &  Lovklaxd 

Traction  Co.* 

Equity  will  not  assume  the  functions  of  a  court  of  law  and  dis- 
entangle a  complicated  real  estate  title  as  a  basis  for  granting 
an  injunction,  especially  where  the  plaintiff  is  not  in  posses- 
sion. Where  his  right  is  doubtful  or  the  facts  not  definitely 
ascertained,  his  right  must  be  first  established  at  law.  Hence, 
a  street  railroad  company  will  not  be  enjoined  from  con- 
strupcting  a  track  in  and  along  certain  vacant  property, 
the  title  to  which  is  in  dispute,  at  the  suit  of  plaintiff  who  has 
only  a  paper  title  by  quitclaim  deed,  with  no  evidence  of 
occupancy  or  actual  dominion,  and  where  defendant's  title 
is  based  on  what  appears  to  be  a  clear  record  title,  with  evi- 
dence of  actual  and  notorious  occupancy  for  over  fifty  years. 

HosEA,  J.;  Smith  and  Ferris^  JJ.,  concur. 
Reserved  from  special  term. 

Plaintiff  sues,  alleging  ownership  of  two  lots,  known  as 
lots  E  and  114  of  Montauk  subdivision — said  lots  fronting 
on  the  turnpike  road  in  the  portion  of  the  village  of  Mil- 
ford  lying  west  of  the  Little  Miami  river,  in  Hamilton 
county — to  enjoin  the  defendant  from  constructing  a  street 
railway  in  and  along  said  street  in  front  of  said  lots.  Va- 
rious questions  of  a  complex  nature  were  raised  upon  the 
pleadings  and  discussed  with  much  force  in  argument,  but 
in  the  view  we  take  of  the  case,  their  consideration  here 
will  not  be  necessary. 

The  testimony  shows  that  the  title  presented  by  plaintiff 
to  maintain  this  suit,  is  a  paper  title  by  quit-claim  deed, 
with  no  evidence  of  occupancy  or  actual  dominion  of  the 
lots  in  question,  which  are  vacant  property.  Defendant 
shows  what  appears  to  be  a  clear  record  title  to  lot  114, 
with  evidence  of  actual  ownership  running  through  many 
years,  in  the  Little  Miami  railroad ;  and  upon  the  testimony 
there  can  be  little  question  that  for  the  purposes  of  this 
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suit,  the  title  of  the  railroad  company  is  superior  to  that 
shown  by  plaintiff. 

The  testimony  as  to  the  claim  of  title  of  plaintiff  to  lot 
E,  leaves  the  matter  of  record  title  confused  and  doubtful; 
but  that  relating  to  the  possessory  title  in  the  railroad  com- 
pany, leaves  practically  no  doubt  of  the  actual,  open  and 
notorious  occupation  and  use  of  the  property  by  the  rail- 
road company  for  a  period  of  nearly  fifty  years  down  to 
the  actual  present. 

Without  going  further  into  details  of  the  evidence,  it  is 
fundamental  that  in  a  suit  of  this  nature,  where  such  a 
condition  of  title  is  shown,  a  court  of  equity  will  not  as- 
sume the  functions  of  a  court  of  law  and  disentangle  a 
complicated  web  of  title  as  a  basis  of  injunctive  relief,  and 
especially  so  where  the  suitor  is  not  in  possession. 

In  seeking  to  call  into  exercise  the  extraordinary  powers 
of  equity,  it  is  incumbent  on  a  plaintiff  to  show  a  case  clear 
of  doubt  and  based  on  a  clear  and  unexceptionable  right. 
Spangler  v.  Cleveland,  43  Ohio  St.,  526,  536. 

Courts  will  not  exercise  this  necessary  authority  where 
the  right  is  doubtful  or  the  facts  not  definitely  ascertained. 
Burnham  v.  Kempton,  44  N.  H.,  78,  92. 

Plaintiff  must  make  out  a  clear  and  well-defined  right, 
other  wise  he  must  first  establish  it  at  law.  Fisher  v.  Hotel 
&  Amusement  Co.,  7  Dec,  67  (4  N.  P.,  329). 

These  authorities  do  but  state  principles  lying  at 
the  foundation  of  equity  procedure,  and  which  should 
be  applied  here.  We  do  not  think  the  right  of  plaint- 
iff is  shown  with  sufficient  clearness  to  justify  an  in- 
junction. The  temporary  order  therefore  must  be  dis- 
solved, and  the  petition  dismissed,  and  it  is  so  ordered. 

Petition  dismissed. 

Biirch  &  Johnson,  for  plaintiff. 
C  IV.  Baker,  for  defendant. 
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Cornelius  Archdeacon  v.  Cincinnati  Gas  &  Electric 

Company  et  al. 

1.  Conditions  precedent   required  by   law   constitute  a  part  of  the 

cause  of  action,  and  must  be  performed  before  a  cause  of 
tion  will  accrue  and  remedial  rights  arise.  A  fortiori  is 
this  true  with  respect  to  conditions  precedent  contained  in  a 
statute  creating  a  right  or  duty  unknown  to  the  common  law. 

2.  R.  S.,  6234  and  6135,  creating  a  cause  of  action  for  death  by 

wrongful  act,  and  providing  that  such  action  shall  be  brought 
in  the  name  of  the  personal  representative  of  the  deceased, 
etc.,  create  a  right  and  provide  a  remedy  which  did  not  exist 
at  common  law,  and  should  be  given  effect  according  to  the 
words  used  to  accomplish  the  purpose  intended. 

3.  The   limitation  of  two  years  prescribed  by  R.   S.  6135,   within 

which  an  action  must  be  brought  by  the  personal  representative 
of  a  deceased  person  to  recover  damages  for  death  by  wrong- 
ful act,  is  an  essential  condition  of  the  right  of  action  created 
by  R.  S.  6134,  and  begins  to  run  against  the  beneficiaries,  for 
whose  exclusive  benefit  the  right  of  action  is  created;  and, 
once  beginning,  it  continues  to  run  on  to  completion  without 
interruption. 

4.  The  appointment  or  non-appointment  of  an  administrator  of  the 

estate  of  a  person  whose  death  was  caused  by  wrongful  act, 
being  a  matter  within  the  control  of  the  parties  in  interest, 
the  beneficiaries,  has  no  effect  upon  the  operation  of  the 
statutory  limitation  upon  the  cause  of  action  given  by  R.  S. 
6134  and  6135. 

5.  It  is  a  condition  precedent  to  the  right  of  action  given  by  R.  S. 

6134,  6135,  for  death  by  wrongful  acts,  that  there  be  an  admin- 
istrator in  existence  upon  whom  the  right  to  bring  the  action 
may  devolve ;  and  where  an  administrator  was  not  appointed 
until  after  two  years  from  the  time  of  decedent's  death,  within 
which  time  the  action  must  be  commenced,  the  cause  of  action 
is  barred,  notwithstanding  application  for  the  appointment  of 
such  administrator  was  made  before  statutory  period  had  fully 
run.  In  such  case,  the  appointment  can  not  be  made  to  date 
back  to  the  time  of  the  application.  Hence,  where  an  action 
was  commenced  by  a  person  as  administrator  after  an  appli- 
cation for  his  appointment  had  been  made,  but  his  appointment 
as  such  was  not  perfected  until  after  two  years  from  the  death 
of  the  decedent,  the  action  will  be  dismissed. 

HOSEA,  J. 
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Heard  on  special  answer  in  the  nature  of  a  plea  in  abate- 
ment and  proof. 

The  defendant,  by  leave  of  court,  filed  in  this  cause  an 
amended  answer,  setting  up  that  the  plaintiff  is  without 
legal  capacity  to  maintain  this  action;  and,  upon  motion 
to  this  effect,  the  cause  has  been  heard  upon  the  amended 
answer  as  upon  a  plea  in  abatement,  for  the  reason  that  it 
raises  an  objection,  independently  of  the  merits  of  the 
cause,  which  is  fatal  to  the  action  if  the  facts  be  proved 
and  the  legal  consequences  claimed  to  result  therefrom  be 
sustained;  and  was  duly  heard  upon  evidence  taken  and 
arguments  of  counsel  thereon. 

The  facts  shown  are,  that  John  Archdeacon  came  to  his 
death  on  or  before  February  5,  1903,  from  causes  claimed 
to  be  due  to  the  negligence  of  the  defendant  company; 
that  on  February  5,  1903,  Cornelius  Archdeacon  applied  to 
the  probate  court  to  be  appointed  administrator,  making 
oath  that  there  were  no  assets  except  the  right  of  action 
in  this  behalf;  and  it  also  appears  that  on  March  28,  1903, 
he  filed  a  petition,  as  administrator,  in  the  present  suit, 
to  which  the  defendant  answered,  denying  liability  under 
the  general  issue. 
It  further  appears  that  Cornelius  Archdeacon  did  nothing 
further  to  perfect  his  application  to  be  appointed  adminis- 
trator until  March  10,  1905,  after  the  cause  had  been  set 
for  trial — when  he  filed  his  bond  in  the  probate  court,  and 
thereupon,  on  said  March  10,  1905,  letters  testamentary 
were  issued. 

It  is  claimed  in  support  of  the  plea  that  as  the  plaintiff 
here  was  not  administrator  in  fact  when  the  suit  was 
brought,  the  proceedings  therein  were  nugatory;  and  that 
when  the  plaintiff  became  administrator  two  years  later, 
by  perfecting  his  application  and  obtaining  letters  of  ad- 
ministration on  March  10,  1905,  the  cause  of  action  had 
abated  by  the  statutory  limitation,  and  could  not  be  revived, 
and  that,  consequently,  the  plaintiff  is  without  capacity 
to  sue. 

Against  the  plea  it  is  claimed  that,  the  statute  in  this 
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behalf  being  remedial,  all  proceedings  under  it  are  to  be 
construed  liberally ;  that  the  power  and  the  authority  of  an 
administrator  upon  appointment  relate  back  to  the  time 
of  death,  or,  at  least,  to  the  date  of  application,  and  thus 
cure  the  defect  of  premature  action.  Also,  that,  by  answer- 
ing, the  defendant  waived  all  objections,  and  is  bound 
thereby,  because  the  defect  was  a  matter  of  public  record 
which  implies  notice. 

It  may  be  admitted  that  under  ordinary  circumstances 
of  equitable  procedure  the  questions  here  would  seem  to  be 
resolvable  against  the  plea,  provided  the  matter  is  one  ad- 
mitting of  application  of  purely  equitable  considerations. 

The  statute  in  question,  R  S.,  6134,  6135,  was  originally 
passed  March  25,  185 1,  and  subsequently  amended.  The 
portions  involved  in  the  present  consideration  will  be  found 
in  R.  S.,  6135,  as  follows: 

**Every  such  action  shall  be  for  the  exclusive  benefit  of," 
etc.  (indicating  beneficiaries),  "and  it  shall  be  brought  in 
the  name  of  the  personal  representative  of  the  deceased 
person;  *  *  *  shall  be  commenced  within  two  years  after 
the  death  of  such  deceased  person." 

It  is  an  established  principle  that  conditions  precedent, 
required  by  law,  constitute  part  of  the  cause  of  action; 
and  strictly,  therefore,  must  be  performed  before  the  cause 
of  action  will  accrue  and  the  remedial  right  arise.  This 
is  invariably  true  of  conditions  precedent  contained  in  a 
statute  creating  a  right  or  duty  unknown  to  the  common 
law.  Pawlet  v.  Sandgate,  19  Vt.,  621 ;  Weeks  v.  O'Brien, 
141  N.  Y.,  199  (36  N.  E.  Rep.,  185)  ;  Bradley  v.  Kroft,  19 
Fed.  Rep.,  295. 

The  statute  in  question  is  of  this  character;  it  gives  a 
right  and  a  remedy  which  did  not  exist  at  common  law, 
"and  should  have  effect  given  to  it  according  to  the  words 
used  in  it  to  accomplish  the  purpose  intended."  Steel  v. 
Kurtz,  28  Ohio  St.,   191,  193. 

'The  action  being  the  creature  of  the  statute  must  be 
governed  by  the  statute."  Wolf  v.  Railway,  55  Ohio  St., 
S17.  527. 
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In  IVolf  V.  Railway,  supra,  page  533,  it  is  also  held  that 
while  an  estate  will  vest  in  the  heir  by  operation  of  law, 
"it  is  otherwise  as  to  a  recovery  for  damages  under  our 
statute.  While  the  liability  is  created  by  the  statute,  the 
damages  do  not  become  a  part  of  the  estate,  and  are  not 
cast  as  an  estate  by  operation  of  law  upon  the  beneficiaries, 
but  must  be  sued  for  and  recovered  by  action." 

In  Helman  v.  Railway,  58  Ohio  St.,  400,  409,  it  is  held 
that  the  statute  created  no  new  liability  upon  the  death 
of  the  party,  but  in  effect  removed  the  common-law  bar 
of  abatement  by  death  and  the  right  of  action  accruing  to 
the  party  for  the  injury,  and  devolved  it  upon  the  admin- 
istrator in  succession;  and  that,  in  consequence,  the  ad- 
ministrator and  beneficiaries  stand  in  relations  of  privity 
with  the  deceased  in  respect  of  such  right. 

It  follows,  therefore,  that  the  limitation  of  two  years 
is  an  essential  condition  of  the  right  of  action,  and  begins 
to  run  against  the  beneficiaries,  for  whose  exclusive  bene- 
fit the  right  of  action  is  given ;  and,  once  beginning,  it  runs 
on  to  completion  without  interruption.  Granger  v.  Granger, 
6  Ohio,  35,  42. 

The  appointment  or  non-appointment  of  an  administra- 
tor, therefore,  being  a  matter  within  the  control  of  the 
parties  in  interest,  can  have  no  effect  upon  the  operation 
of  the  statutory  limitation  upon  the  cause  of  action. 

The  administrator  is  a  mere  trustee,  in  whose  name  the 
action  must  be  brought.  He  has  no  right  in  the  matter 
except  in  virtue  of  the  right  of  the  real  parties  in  interest. 
If  the  right  of  the  legal  beneficiaries  is  lapsed  or  lost,  so 
that  no  remedy  can  be  had  upon  it,  it  is  manifest  that  the 
action  can  be  no  longer  maintained.  Woodzvard  v.  RaU- 
zvay,  23  Wis.,  400,  cited  and  approved  in  Wolf  v.  Railway, 
supra,  page  531. 

In  a  word,  therefore,  the  beneficial  interest  in  the  subject- 
matter  of  the  right  of  action  passed  in  succession  to  the 
l:>eneficiaries  by  virtue  of  the  statute,  immediately  upon  the 
death ;  but  the  right  to  institute  the  action  remained  in 
sus]Dense  as  an  incident  of  the  cause  of  action  until  the 
appointment   of   the    administrator.      But   in    the    present 
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cause  the  administrator  did  not  come  into  existence,  as  such, 
until  March  lo,  1905 — more  than  two  years  after  the  death 
of  the  injured  party;  at  which  time  the  right  of  the  bene- 
ficiaries had  lapsed,  and  ,  consequently,  the  cause  of  action 
was  never  legally  completed. 

It  is  fundamental  that  a  plaintiff  must  have  a  right  of 
action  before  bringing  suit;  and  to  constitute  a  right  of 
action  there  must  be  a  party  entitled  to  institute  process. 
App.,  421 ;  Stratton  v.  Railway,  74  Me.,  422;  North  Branch 
Pass.  Ry.  v.  Railway,  38  Pa.  St.,  361 ;  Maia  v.  Hospital, 
97  Va.,  507  (34  S.  E.  Rep.,  617;  47  L.  R.  A.,  577)  ;  Pat- 
terson V.  Patterson,  59  N.  Y.,  574  (17  Am.  Rep.,  384); 
Angel,  Limitations,  Chap.  7. 

By  the  statute  the  right  to  institute  action  is  vested  in  the 
administrator — by  virtue  of  his  capacity  as  such — ^and  not 
in  the  individual.  It  is,  therefore,  a  condition  precedent 
to  the  right  of  action  that  an  administrator  be  in  existence, 
upon  whom  this  right  may  devolve.  This  is  very  fully 
established  in  the  case  of  Weidner  v.  Rankin,  26  Ohio  St., 
522,  brought  by  the  widow  and  children. 

In  that  case  the  defendant  moved  to  vacate  a  verdict  and 
judgment  against  him  and  for  judgment  non  obstante 
veredicto,  on  the  ground  that  plaintiffs  were  not  authorized 
to  sue.  In  the  Supreme  Court  it  was  claimed  by  plaintiffs 
in  error  that  the  action  was  in  the  name  of  the  real  parties 
in  interest ;  that  the  statute  being  remedial  should  be  liber- 
ally construed;  and  that  defendant  had  waived  objections 
by  failing  to  demur  or  answer  specially.  On  the  other  side 
it  was  urged  that  the  remedy  was  purely  statutory;  that, 
being  in  derogation  of  the  common  law,  the  statute  must 
be  strictly  construed;  and  that  the  defect  was  not  merely 
want  of  capacity  to  sue,  but  want  of  a  cause  of  action.  The 
court  held  with  the  defendant,  first,  that  the  right  of  action 
vested  in  the  personal  representative  and  not  in  the  bene- 
ficiaries; also  that  the  petition  must  contain  a  cause  of 
action  in  favor  of  plaintiff,  and  that  the  objection  was  not 
waived  by  defendant  by  failure  to  demur,  although  the  facts 
stated  might  construe  a  cause  of  action  in  favor  of  one 
not  a  party  to  the  suit. 
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The  application  of  these  principles  to  the  case  at  bar  is 
manifest  and  conclusive.  There  was  no  cause  of  action  in 
the  plaintiff  at  the  commencement  of  the  suit.  He  had  no 
right  to  bring  suit,*  nor  power  to  institute  process.  Had 
the  defect  been  cured  before  the  right  in  the  beneficiaries 
lapsed,  it  is  possible  that  by  liberal  construction  a  nunc  pro 
tunc  effect  could  have  been  given  to  his  subsequent  com- 
pletion of  his  appointment;  and  this  principle  is  the  prin- 
ciple disclosed  in  many  of  the  authorities  cited  by  the 
plaintiff  here  in  support  of  the  argument ;  but  in  the  case  at 
bar  there  was  no  cause  of  action  existing  when  the  cor- 
rection was  made,  because  the  beneficiaries  were  legally 
defunct.  In  other  words,  the  cause  of  action  had  lapsed, 
and,  consequently,  could  not  be  revived.  Johnson  v.  Rail- 
zvay,  7  Ohio  St.,  336,  339,  340.  Consequently,  the  attempt 
to  correct  was  of  no  legal  effect. 

The  point  is  further  made  evident  in  Pitts,,  C.  &  St.  L. 
Ry.  V.  Hine,  25  Ohio  St.,  629,  wherein  it  is  held  that  the 
limitation  of  two  years  "is  a  condition  qualifying  the  right 
of  action,  and  not  a  mere  limitation  on  the  remedy." 

Also  in  Wolf  V.  Railway,  supra,  page  527,  in  which  BaU- 
Ti'av  V.  Hine,  supra,  is  approved  and  the  matter  restated 
briefly  thus,  page  529: 

"It  is,  therefore,  not  a  defense  in  the  proper  sense,  but  a 
necessary  condition  to  the  right  of  action." 

That  is  to  say :  it  is  not  a  mere  matter  of  defense  that  can 
be  waived  by  a  defendant,  but  is  jurisdictional,  because  it 
inheres  as  a  condition  precedent  in  the  right  of  action. 

Upon  the  facts,  therefore,  and  upon  the  law  as  clearly 
set  forth  by  our  Supreme  Court,  I  am  constrained  to  hold 
the  plea  good,  and  must,  therefore,  sustain  the  same. 

Judgment  for  defendant,  dismissing  the  petition. 

D.  T.  Hackett  and  W.  A.  RinckhofF,  for  plaintiff. 
Outcalt  &  Foraker,  for  defendant. 


♦Administrator  has  no  power  to  act  before  the  grant  of  let- 
ters; his  power  is  derived  exclusively  from  his  appointment. 
Woerner,     Administration,     Sections  409,  383. 
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Wm.   }•'.    BoRCK,   Administrator^  v.  Cincixxati  Gas  & 

Electric  Co. 

1.  City  ordinances  relating  to  the  location  of  poles  and  the  insula- 

tion of  electric  wires,  etc.,  fall  within  the  class  of  regulations 
established  for  the  benefit  of  the  general  public  only,  and  do 
not  constitute  a  ground  of  private  action  for  individuals  not 
in  the  class  intended  to  be  protected  thereby. 

2.  \o  cause  of  action  arises  in  favor  of  a  telephone  lineman  who 

goes  upon  the  poles  of  an  electric  light  company  with  its 
acquiescence,  but  as  a  mere  licensee,  to  repair  wires  belonging 
to  his  employer,  and  who  receives  personal  injuries  as  a  re- 
sult of  the  defective  insulation  of  the  wires  of  such  light  com- 
pany. 

Hose  A,  J. 

Demurrer  to  jjetition. 

The  material  facts  pleaded  are  that  plaTntiff's  intestate, 
an  employe  of  the  City  &  Suburban  Telephone  Association, 
was  injured  by  contact  with  a  "tie-wire''  of  the  wire  system 
of  the  Cincinnati  Gas  &  Electric  Company,  while  standing 
on  a  pole  of  the  latter  company  engaged  in  repairing  wires 
of  the  telephone  company  strung  above  the  wires  of  the 
gas  and  electric  company.  He  avers  that  he  was  injured 
while  in  the  proper  discharge  of  his  duty  to  the  telephone 
company,  and  was  upon  the  pole  of  the  gas  and  electric 
company  according  to  a  usage  and  custom  of  the  tele- 
phone employes  in  Cincinnati,  which  custom  was  established 
by  consent  and  with  the  knowledge  of  said  gas  and  electric 
company;  and  charges  negligence  of  said  company  in 
the  location  of  their  poles  and  wires  and  failure  to  maintain 
proper  insulation,  in  violation  of  an  ordinance  of  the  city  of 
Cincinnati. 

The  demurrer  challenges  the  sufficiency  of  the  facts 
alleged  to  constitute  a  cause  of  action. 

So  far  as  the  city  ordinance  relating  to  the  location  of 
])()les  and  insulation  of  the  wires  is  concerned,  such  regula- 
tions fall  within  the  class  established  for  the  public  benefit 
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only,  and  do  not  constitute  a  ground  of  private  action  for 
individuals,  not  of  the  class  intended  to  be  protected  by  such 
ordinance.  Shearman  &  Redfield,  Negligence,  Section  13, 
13a;  Clcv.,  A.  &  C.  Ry.  V.  Workman,  66  Ohio  St.,  509,  542; 
Erie  Ry.  v.  McCormick,  69  Ohio  St.,  45,  52. 

The  ordinance  therefore  may  be  treated  as  a  negligible 
quantity,  for  these  and  other  reasons  to  be  stated. 

In  the  case  of  Clarke  v.  Telephone  Assn.,  16  Dec,  — , 
I  called  attention  to  the  very  different  measure  of  duty  and 
obligation  as  between  such  companies  maintaining  electric 
wire  systems  in  public  streets,  toward  the  public,  and  as  be- 
tween themselves.  This  difference  grows  out  of  the  relative 
character  of  negligence  as  depending  upon  "some  circum- 
stance of  time,  place,  or  person''  {Needham  v.  Raihvay,  37 
Cal.,  409,  410)  ;  and  of  the  further  and  consequential  fact 
that  the  omission  of  duty  is  not  a  predicate  of  actionable 
negligence  unless  it  results  in  injury  to  one  for  whose  pro- 
tection the  duty  is  imposed ;  and  this  implies  to  duties  im- 
posed by  ordinance  as  well  as  those  imposed  by  rules  of 
general  law.  Bur  dick  v.  Cheadle,  26  Ohio  St.,  393;  Erie 
Ry.  V.  McCormick,  69  Ohio  St.,  45. 

The  plaintiff's  decedent  was  not  injured  while  using  the 
streets  for  the  ordinary  purposes  of  travel  as  one  of  the  gen- 
eral public.  Had  this  been  the  case  he  would  have  been 
entitled  to  all  the  protection  which  the  law  affords  the 
citizen  as  against  dangerous  agencies  maintained  in  the 
streets.  He  was,  when  injured,  upon  one  of  the  poles  of  the 
gas  company  and  the  injury  was  in  consequence  of  his 
being  there.  The  allegation  is  that  he  was  there  by  a  custom 
of  the  telephone  employes  acquiesced  in  by  the  gas  and 
electric  company.  This  constitutes  him  a  mere  licensee,  and 
he  had  the  rights — and  only  the  rights — of  a  licensee  upon 
the  premises  of  another. 

This  circumstance,  as  a  factor  in  negligence  cases,  was 
fully  discussed  by  Judge  Boynton  in  the  leading  case  of 
Pittsburgh,  Ft.  W.  &  C.  Ry.  v.  Bingham,  29  Ohio  St, 
364,  where  there  is  an  interesting  citation  and  analysis  of 
the  authorities,  beginning  with  the  "Stone  Quarry"  case  of 
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Hounsell  v.  Smithj  7  Com.  B.  (N.  S.),  731,  in  which  it  was 
held  that : 

"The  person  so  traveHng  over  such  waste  lands  must  take 
the  permission  with  its  concomitant  conditions  and,  it  may 
be,  perils." 

This  able  opinion  of  Judge  Boynton  has  been  cited  and  his 
views  approved  in  later  cases.  Cin,,  H.  &  D.  Ry.  v.  Aller, 
64  Ohio  St.,  183,  192;  Clev,,  A,  &  C.  Ry.  v.  Workman, 
66  Ohio  St.,  509,  539 ;  Ann  Arbor  Ry.  v.  Kinjs,  68  Ohio  St., 
210,  222.     In  the  latter  case  the  rule  is  thus  stated: 

"The  owner  *  *  *  of  land  is  not  bound  to  take  pains  to 
prepare  his  premises  in  any  particular  way  to  the  end  of 
promoting  the  safety  of  *  *  *  trespassers  or  as  bare  li- 
censees; but  *  *  *  they  take  the  premises  as  they  find 
them,  and  if  killed  or  injured  by  reason  of  the  condition  in 
which  they  find  them,  this  does  not  give  a  right  to  an  action 
for  damages."  Citing  i  Thompson,  Negligence,  Section 
1025b. 

Upon  these  authorities  it  seems  to  me  clear  that  the 
demurrer  must  be  sustained,  and  it  is  so  ordered. 

Demurrer  sustained. 

Thos.  L.  Michie,  for  plaintiff. 
Smith  Hickcnlooper,  for  defendant. 


Hexry  Appel  v.  Cooper  Insurance  Co. 

A  provision  in  a  policy  of  fire  insurance  that  no  suit  should  be 
brought  thereon  "unless  commenced  within  six  months  next 
after  the  fire"  will,  in  the  absence  of  circumstances  showing  the 
limitation  to  be  harsh  and  oppressive  upon  the  insured,  be 
conclusive  upon  the  plaintiff. 

HosEA,  J. ;  Ferris  and  IToffiieimer,  JJ.,  concur. 
Error  to  special  term. 
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All  questions  arising  upon  the  proceeding  in  error  in  this 
cause  have  been  determined  in  the  case  of  Fire  Association 
of  Philadelphia  v.  Appel,  16  Dec,  — ,  excepting  only  the 
question  peculiar  to  this  action,  namely,  that  relating  to  the 
limitation  of  time  as  to  entering  suit;  and  the  opinion  here- 
tofore rendered  in  those  cases  may  be  taken  as  applicable 
here. 

The  residual  question  arises  in  this  case  upon  a  provision 
in  the  policy  as  follows : 

"No  suit  or  action  on  this  policy,  for  the  recovery  of 
any  claim,  shall  be  sustainable  in  any  court  of  law  or  equity 
until  after  full  compliance  by  the  insured  with  all  the  fore- 
going requirements,  nor  unless  commenced  within  six 
months  after  the  fire." 

The  policy  also  contains  provisions  with  respect  to  fur- 
nishing proofs  of  loss,  and,  in  case  of  disagreement,  for 
submission  of  the  questions  of  sound  value  and  damage  to 
appraisers  or  arbitrators,  and  providing  that  the  sum  so 
found  to  be  due  shall  be  payable  sixty  days  after  due  notice, 
ascertainment,  estimate,  and  satisfactory  proof  of  loss  have 
been  received  by  defendant,  including  an  award  where 
appraisal  has  been  required — such  proof  of  loss  to  be  made 
within  sixty  days  after  the  fire. 

The  fire  occurred  on  September  9,  1901,  and  upon  dis- 
agreement between  the  company  and  the  insured  the  arbi- 
tration was  duly  entered  upon  September  18,  1901 ;  and  an 
award  made  and  returned  by  the  umpire  and  one  appraiser 
(the  other  having  withdrawn  and  refusing  to  proceed)  on 
October  9;  and  "proofs  of  loss"  were  filed  on  October  10, 
1901.  Suit  was  begun  on  June  4,  1902,  about  forty  days 
after  the  expiration  of  sixty  days  succeeding  the  filing  of 
the  "proof  of  loss." 

The  referee  to  whom  the  case  was  referred  below,  finding 
the  facts  to  be  as  in  substance  stated  above,  held  as  a  matter 
of  law  that  the  plaintiff  could  not  recover  because  he  had 
failed  to  enter  suit  before  March  9,  1902,  that  being  the 
expiration  of  the  time  limit  of  six  months  from  the  date  of 
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the  fire,  allowed  by  the  policy  to  the  assured,  and  this  was 
affirmed  by  the  court  below. 

The  plaintiff  in  errror  seeks  in  this  proceeding  a  reversal 
of  this  judgment,  and  counsel  present  an  imposing  array  of 
authorities,  some  of  which  hold  such  limitations  void  be- 
cause of  harshness  evidenced  by  the  circumstances  of  the 
case;  others  modifying  by  construction  the  import  of  the 
provision  so  as  to  begin  its  operation  only  after  the  right  of 
action  accrues  after  filing  proofs  of  loss ;  and  another  hold- 
ing such  limitations  void  as  against  the  public  policy 
evidenced  by  ordinary  statutes  of  limitation. 

The  defendant  in  error,  with  equal  zeal  of  counsel,  pre- 
sents a  line  of  authority  of  no  less  cogency  holding  to  the 
ordinary  rule  of  construction  that  where  parties  have  put 
in  clear,  unambiguous  language  the  terms  of  the  contract  by 
which  they  agree  to  be  bound  the  court  can  not  create  a 
new  contract  between  the  parties  by  a  construction  not 
intended  by  themselves. 

We  think  the  true  rule  of  decision  in  the  present  case  lies 
somewhat  between  these  extreme  viws,  and  is  that  the  con- 
tract is  to  be  upheld  and  enforced  according  to  its  terms, 
unless — and  the  burden  is  upon  him  who  seeks  to  establish 
an  exception  to  the  rule— circumstances  of  a  controlling 
nature  are  shown  which  would  make  an  application  of  the 
rule  manifestly  unjust. 

In  the  former  opinion  referred  to,  as  against  an  equally 
binding  stipulation,  we  found  that  the  acts  of  the  companies 
had  practically  rendered  performance  impossible  for  the 
insured  and  thereby  excused  performance.  In  the  present 
case  no  such  conditions  appear  to  exist. 

The  only  direct  utterance  of  our  Supreme  Court  upon  the 
question,  of  which  we  have  knowledge,  is  in  Portage  Co, 
Mut.  Fire  Ins.  Co,  v.  West,  6  Ohio  St.,  599,  600,  where  a 
similar  limitation  existed  in  the  charter  of  a  mutual  insur- 
ance company,  and  was  challenged  under  a  policy  issued  to 
one  of  its  members.  The  court  considers  various  reasons 
making  an  early  adjustment  of  losses  and  liability  desir- 
able in  the  case  of  mutual  insurance  companies — and  on 
principle  they  apply  with  same  force  to  all — and,  treating 
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the   policy  of  the  member  as  a  contract  embodying  this 
stipulation,  says,  page  604: 

*'The  plaintiff's  liability  to  a  suit,  by  what  we  have  seen 
should  be  treated  as  terms  of  the  contract,  which  the  insured 
accepted  for  their  protection  against  the  loss,  was  limited  to 
a  period  of  time  clearly  specified,  and  it  could  not,  after 
that  limitation  expired,  be  answerable  to  the  defendants  on 
their  policy  of  insurance." 

It  appears  from  the  record  in  the  case  at  bar  that  the 
company  was  served  with  proof  of  loss  on  October  10, 
1901,  subsequent  to  the  termination  of  the  arbitration  pro- 
ceedings; and  that  the  company  almost  immediately  and 
without  availing  itself  of  its  sixty  days  privilege,  announced 
its  attitude  denying  liability.  There  remained  to  the  insured 
then  nearly  five  of  the  six  months  limitation  of  time  in 
which  to  bring  suit.  There  were  tentative  efforts  to  bring 
about  a  compromise,  but  no  definite  negotiations  that  can  be 
taken  into  account  as  a  suspension;  and  no  other  circum- 
stances indicating  that  the  limitation  was  in  fact  harsh  or 
oppressive  upon  the  insured.  In  the  absence  of  such  facts 
we  can  but  affirm  the  judgment  below  upon  the  rule 
established  in  Portage  Co.  Mut.  Fire  Ins.  Co.  v.  IV est, 
supra,  and  the  general  principle  above  stated,  namely: 
that  the  stipulations  of  a  contract  otherwise  valid  are  to  be 
upheld  unless  shown  to  be  unfair  and  unreasonable,  i 
Page,  Contracts,  356. 

The  question  suggested  by  the  holding  that  such  stipula- 
tions are  invalid  as  against  public  policy,  lately  decided  by 
the  Court  of  Appeals  of  Kentucky,  is  an  interesting  one  and 
may  derive  force  from  the  decision  of  our  Supreme  Court 
in  Bait.  &  O.  Ry.  v.  S tankard,  56  Ohio  St.,  224,  holding 
that  the  right  of  appeal  to  the  courts  is  in  its  nature  inalien- 
able and  can  not  be  bargained  away  (citing  Section  16, 
Article  I,  Ohio  Constitution).  This  question,  however,  is 
not  properly  before  us  on  this  record. 

The  judgment  below  must  be  affirmed,  and  is  so  ordered. 

Frank  Seinsheimer  and  John  R.  Sayler,  for  plaintiff. 
/.  H.  Cabell  and  /.  L.  Kohl,  for  defendant. 
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Cincinnati,    Col.   &  W.   Tpk.    Co.   v.    Cincinnati   & 

Col.  Trac.  Co. 

1.  Jurisdictional  questions  will  be  determined  by  the  courts,  sua 

sponte,  whether  raised  by  the  litigants  or  not.  Jurisdiction 
can  not  be  acquired  by  consent. 

2.  Where  equity  has  jurisdiction  of  the  person  it  will,  as  a  general 

rule,  entertain  suits  involving  contracts  of  conveyance  or  other 
obligations  of  a  like  nature  relating  to  an  extra-territorial 
corpus.  But  this  rule  is  not  applicable  to  extra-territorial 
torts,  except  where  some  act  of  the  person  can  sufficiently  exe- 
cute the  decree,  or  where  imprisonmnt  of  the  person  is  the 
most  proper  means  to  enforce  performance.  The  locus  in  quo 
must  be  within  the  absolute  jurisdiction  of  the  court. 

3.  Compensation  in  money  need  not  be  made  in  advance  before 

private  property  can  be  taken  for  the  purpose  of  making  or 
repairing  roads  which  shall  be  open  to  the  public  without 
charge;  it  is  sufficient,  in  such  cases,  that  provision  be  made 
by  law  for  compensation  so  that  the  owner  may  secure  com- 
pensation if  he  desires.  This  rule  applies  to  existing  toll 
roads  owned  by  a  turnpike  company,  which  become  streets  by 
reason  of  being  included  within  territory  subsequently  an- 
nexed to  a  municipality. 

4.  The  annexation  of  territory  including  a   roadway  owned  by  a 

turnpike  company,  and  its  continuous  use  as  a  street,  makes  it 
a  public  street  within  the  meaning  of  Section  4391,  Revised 
Statutes,  as  amended  April  4,  1880  (75  O.  L.,  90),  which  pro- 
vides that  where  a  tollgate  is  brought  within  a  municipality 
by  the  extension  of  the  corporate  limits,  the  tollgate  shall  be 
removed  to  a  point  not  nearer  to  such  limits  than  eighty  rods, 
and  so  much  of  such  road  as  is  included  in  the  annexed 
territory  shall  become  a  public  street;  and,  as  the  intention 
of  said  amendatory  statute  is,  in  such  cases,  to  divest  turnpike 
companies  of  such  portion  of  their  property,  and  as  a  duty  is 
devolved  upon  village  councils  to  take  full  and  entire  super- 
vision and  control  of  all  public  highways,  bridges,  etc.,  within 
the  corporate  limits,  the  turnpike  company  does  not,  after  such 
annexation,  have  such  a  title  to  such  portion  included  with 
the  corporate  limits  as  will  entitle  it  to  an  injunction  against 
a  trespass,  committed  or  threatened,  by  a  street  railway  com- 
pany.    [Reversed  as  to  this  point  only  by  the  Supreme  Court] 

HosEA,  J.;  Smith  and  Ferris,  JJ.,  concur. 

Reserved  from  special  term. 

The  plaintiff  alleges  its  ownership  of  a  turnpike  extend- 
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ing  from  the  eastern  corporation  line  of  Cincinnati  to  and 
through  the  village  of  Milford  and  beyond;  and  that  the 
,  defendant  is  proceeding  to  distribute  rails  and  ties  along 
and  upon  the  roadway  of  plaintiff,  in  and  through  said  vil- 
lage with  a  view  to  the  construction  of  a  street  railway 
thereon  without  its  consent;  and  prays  for  injunction. 

A  temporary  order  was  granted,  as  of  course,  and  the 
cause  brought  on  for  final  hearing  upon  issues  formally 
made  in  pleadings  duly  filed,  and  was  reserved  to  the  gen- 
eral term  for  argument  and  determination,  upon  the  plead- 
ings and  bill  of  evidence. 

Defendant  answers,  among  other  things,  that  on  May  9, 
1888,  the  village  of  Milford  was  extended  to  include  the 
portion  of  the  plaintiff's  turnpike  west  of  the  Miami  river 
to  the  crossing  of  the  turnpike  under  the  Little  Miami  rail- 
road, a  distance  of  about  1750  feet,  which  then  and  there- 
after became  a  public  street  of  said  village;  that  prior  to 
and  until  said  extension,  plaintiffs  had  maintained  upon  said 
portion  of  the  turnpike,  a  tollgate  which  was  then  removed. 

For  the  purpose  of  the  present  case  further  recitals  of  the 
pleadings  will  be  unnecessary. 

The  testimony  establishes  these  facts  together  with  the 
further  fact  that  a  considerable  portion  of  the  village  of  Mil- 
ford lies  in  Clermont  county,  which  is  divided  from  Hamil- 
ton county  at  that  point  by  the  Little  Miami  river ;  and  only 
that  portion  of  the  turnpike,  namely,  the  1750  feet  above 
referred  to,  lies  in  Hamilton  county.  : 

These  facts  raise  an  important  jurisdictional  question  not 
considered  in  the  argument,  but  which  must  be  determined 
at  the  outset,  for  consent  can  not  give  jurisdiction.  The 
suit  being  to  enjoin  trespass  upon  lands,  the  question  is, 
whether  the  court  has  jurisdiction  as  to  lands  outside  the 
county. 

Undoubtedly,  the  general  rule  in  respect  to  contracts  of 
conveyance  or  other  obligations  of  like  nature,  relating  to 
an  extra-territorial  corpus,  is,  that  equity  will  entertain 
such  suits  where  it  has  jurisdiction  of  the  person;  but,  as 
was  said  by  Lord  Nottingham  in  Carteret  v.  Petty,  2 
Swanst.,  3^4,  speaking  of  jurisdiction  in  cases  of  extra-terri- 
torial torts: 
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**A11  this  is  to  be  understood  of  cases  where  imprison- 
ment of  the  person  is  the  most  proper  means  to  effect  that 
which  is  decreed  to  be  done,  viz.,  the  payment  of  money, 
making  a  conveyance  and  the  like.  But  when  no  obedience 
of  the  person  or  any  act  of  his  can  sufficiently  execute  such 
a  decree,  then  it  is  vain  to  hold  such  a  plea." 

This  is  quoted  with  approval  in  Morris  v.  Remington,  i 
Par.  Eq.  Cas.  (Pa.),  387,  391,  which  is  a  leading  case  on 
the  subject  in  this  country.  The  following  from  the  syl- 
labus will  sufficiently  indicate  its  character  as  an  authority, 
premising  that  the  suit  was  to  enjoin  defendant  from  com- 
mitting a  nuisance  affecting  plaintiff's  land  in  another 
county,  by  diversion  of  a  water-course,  and  that  demurrer 
to  the  jurisdiction  was  sustained. 

'*Where  imprisonment  of  the  person  is  the  most  proper 
means  to  effect  that  which  is  decreed  to  be  done,  viz. :  the 
payment  of  money,  making  a  conveyance  or  the  like,  the 
jurisdiction  is  local.  But  where  no  obedience  of  the  person 
or  any  act  of  his  can  sufficiently  execute  such  a  decree,  then 
jurisdiction  is  not  local. 

'*To  justify  a  court  of  chancery  in  exercising  jurisdiction 
in  case  touching  lands  in  foreign  counties,  the  relief  sought 
must  be  of  such  a  nature  as  the  court  is  capable  of  adminis- 
tering in  the  given  case.  *  *  *  To  give  a  complete  remedy 
in  case  of  nuisance,  in  a  court  of  equity,  it  must  include 
the  restraint  and  prevention  of  the  contemplated  nuisance, 
the  removal  of  such  nuisance  when  perpetrated,  and  com- 
pensation in  damages  for  injuries  resulting  from  such  nuis- 
ance, in  such  cases.  Nor  must  restraint  and  removal  fall 
short  of  doing  entire  justice  to  the  party  aggrieved.  *  *  * 

"But  for  a  court  of  equity  to  give  this  ample  relief,  the 
locus  in  quo  must  be  within  the  absolute  jurisdiction  of  the 
court." 

The  discussion,  in  the  case  cited,  reviews  all  the  leading 
authorities  and  is  most  complete  and  satisfactory. 

The  application  of  the  doctrine  to  the  case  at  bar,  elimi- 
nates all  considerations  affecting  that  portion  of  the  turn- 
pike lying  in  Qermont  county,  and  confines  attention  to 
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the  1750  feet  included  within  West  Milford  in  Hamilton 
county;  and  as  to  this  portion,  we  think  the  case  is  gov- 
erned by  Section  3491,  Revised  Statutes. 

Prior  to  1880,  this  statute  provided  in  substance  that: 
Where,  by  the  creation  of  a  village  or  the  extension  of  its 
limits,  a  tollgate  is  brought  within  such  limits  or  within 
eighty  rods  thereof,  it  should  be  removed,  etc.,  and  compen- 
sation made  therefor.  On  April  4,  1880,  Section  3491, 
Revised  Statutes,  the  statute  was  amended  by  the  insertion 
of  new  matter,  so  as  to  read  as  follows  [the  new  matter 
being  shown  in  italics]  : 

**No  company  shall  hereafter  erect  a  tollgate  and  collect 
tolls  within  the  limits  of  any  city  or  village  or  within  eighty 
rods  of  such  limits ;  and  where,  by  the  creation  of  a  village, 
or  the  extension  of  the  limits  of  a  city  or  village,  a  tollgate  is 
brought  within  such  limits,  or  within  eighty  rods  thereof, 
the  company  shall  remove  the  tollgate  to  a  point  on  its 
road  not  nearer  to  such  limits  than  eighty  rods,  and  so  much 
of  its  road  as  is  included  within  the  limits  of  such  city  or 
village  shall  become  a  public  street,  and  be  kept  in  repair 
as  other  public  streets:  but  no  toll  shall  be  taken  thereon; 
but  compensation  shall  be  made  to  the  company  for  the 
damages  it  will  sustain  by  reason  of  such  removal  of  its 
tollgate,  and  surrender  of  such  part  of  its  road,  and  if  the 
company  and  the  proper  authorities  of  the  city  or  village 
do  not  agree  thereon,  the  damages  shall  be  ascertained  in 
proceedings  which  the  municipal  authorities  shall  com- 
mence, to  appropriate  such  property  to  the  use  aforesaid, 
in  the  manner  provided  by  law,  for  the  appropriation  of 
property  by  municipal  corporations,  oi*,  in  default  of  such 
agreement,  or  the  institution  of  such  appropriation  proceed- 
ings, the  company,  at  any  time  after  the  removal  of  the  toll- 
gate,  may  recover  the  same  from  the  city  or  village,  by  civil 
action." 

The  cases  citeH  by  plaintiff  in  support  of  the  contention 
that  it  was  not  the  intention  of  this  statute  to  divest  turnpike 
companies  of  their  property,  were  decided  upon  the  law  as 
it  existed  before  the  amendment  of  April  4,  1880,  Section 
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3491,  Revised  Statutes,  was  made.  Citing  them  to  the 
present  law  seems  to  be  an  anachronism.  The  amended  law 
clearly  indicates  the  intention,  and  upon  the  facts  of  this 
case  the  application  is  also  clear.  A  similar  construction 
and  ruling  was  made  upon  a  similar  statute  in  Tremains- 
ville  Plankroad  &  Tpk.  Co.  v.  Toledo,  31  Ohio  St.,  588, 
wherein  the  question  of  the  constitutionality  of  the  law  was 
touched  upon,  though  not  strenuously  urged  in  argument. 
The  objection  that  compensation  must  be  made  in  money  be- 
fore the  property  of  the  citizen  is  taken  for  public  uses, 
does  not  apply  to  property  taken  *'for  the  purpose  of  making 
or  repairing  roads,  zvhich  shall  be  open  to  the  public  with- 
out charge"    Section  19,  Article  I,  Constitution. 

It  has  been  repeatedly  held,  in  such  cases,  that  it  is  not 
necessary  to  make  compensation  in  advance,  but  it  is  suf- 
ficient if  provision  be  made  by  law  for  compensation  so 
that  the  owner  may  have  compensation  if  he  desires.  Bates 
v.  Cooper,  5  Ohio,  115;  Toledo  v.  Preston,  50  Ohio  St., 
361 ;  Joyce  v.  Barron,  67  Ohio  St.,  264,  272. 

The  word  "making,'*  as  used  in  the  constitutional  pro- 
vision above  cited,  has  been  construed,  in  a  similar  context 
in  a  statute,  to  include,  "or  otherwise  becoming  possessed," 
thus  covering  the  acquirement  of  roads  already  existing. 
Mcllvaine,  C.  J.^  in  Extension  of  Lozver  River  Road  Co, 
V.  Riverside  (Vil.)y  25^  Ohio  St.,  658,  666. 

It  was  and  is  the  duty  of  village  councils  to  take  full 
and  entire  supervision  and  control  of  all  public  highways, 
bridges,  etc.,  within  the  corporation ;  and  the  fact  of  annexa- 
tion of  territory  including  a  roadway,  and  its  continuous 
use  as  a  street,  constitutes  it  a  public  highway  under  the 
law.     SteubenviUe  v.  King,  23  Ohio  St.,  610. 

Under  the  statute  and  authorities  cited,  we  are  of 
opinion  that  the  plaintiff  has  not  shown  such  title  as  is  re- 
quired as  a  basis  of  injunction;  and  the  temporary  order 
must  be  dissolved  and  the  petition  dismissed;  and  it  is  so 
ordered. 

C.  IV.  Baker,  for  plaintiff 
Burch  &  Johnson  for  defendant. 
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The  John  Shillito  Company  v.  George  B.  Fox.* 

STATEMENT. 

Fox  was  asked  by  the  Book,  etc.,  Co.,  of  Chicago,  which 
furnished  books  for  sale  in  the  book  department  of  the 
Shillito  Co.,  to  become  surety  for  it  in  replevin  against  an 
attachment  of  the  books  as  the  property  of  another  company. 
To  induce  Fox  to  do  this  the  Book  Company  wrote  him 
that  it  has  arranged  with  the  Shillito  Company,  which  was 
one  of  the  defendants  in  the  replevin  suit,  to  secure  him 
against  loss. 

Fox  accordingly  went  to  the  office  of  the  Shillito  Com- 
pany and  stated  his  errand.  He  was  informed  that  an  ar- 
rangement had  been  made  to  protect  him  and  was  intro- 
duced to  one  Dawson,  the  general  superintendent,  and  told 
that  "he  had  the  matter  in  charge  and  that  any  arrange- 
ment I  would  make  (with  him)  would  be  all  right." 

Dawson  told  Fox  the  books,  though  in  the  store,  were 
in  the  sheriff's  hands,  and  "the  Shillito  people  were  very 
anxious  indeed  to  have  the  books  sold,"  "the  busy  time  of 
the  year  was  coming  on,"  etc.  "He  then  said  that  they 
had  the  authority  to  secure  me  if  I  gave  a  bond  and  would 
do  so."  "He  said  it  would  be  perfectly  safe."  "We  will 
see  that  you  are  kept  harmless  and  to  the  extent  of  the 
amount  that  we  have  in  our  possession."  This  he  said  was 
"about  $7,000." 

"Q.  What  did  he  say  the  Shillito  Company  would  do 
if  you  went  on  the  bond? 

"A.  To  hold  all  there  was  there  to  secure  me  and  to 
sell  the  property ;  they  wanted  it  released  so  that  they  could 
sell,  and  hold  the  proceeds  or  the  books — all  of  it  was  to 
be  held. 

"Q.     Either  the  proceeds  or  the  books? 

".A..     Either  the  proceeds  or  the  books." 


*  Affirmed  by  Supreme  Court,  75  O.  S. 


28o       SUPERIOR  COURT  OF  CINCINNATI. 

Thereupon  Fox  went  to  the  court  house,  gave  the  bond 
and  then  "returned  to  the  Shillito  place  and  told  Mr.  Daw- 
son that  the  bond  had  been  executed  and  that  he  could  now 
proceed  to  sell  the  books."  "He  said  that  they  would  pro- 
ceed to  do  it  and  would  see  that  I  was  harmless."  The 
books  were  thereupon  surrendered  by  the  sheriff  to  the 
Shillito  Company. 

Afterward  Fox  received  a  letter  from  the  Shillito  Com- 
pany asking  him  to  call,  which  he  did.  Dawson  then  said 
the  Chicago  people  "were  very  anxious  to  have  this  amount 
reduced  from  $7,000  to  about  $5,000,  arguing  that  that 
would  be  sufficient  to  make  me  safe."  But  Fox  refused  to 
consent,  saying  "it  was  a  matter  for  them  to  determine. 
I  looked  upon  the  Shillito  concern  as  being  responsible  to 
me,  and  that  if  they  did  it  they  did  it  at  their  peril." 

It  is  not  disputed  that  Fox  was  compelled  and  did  pay 
the  amount  sued  for  and  recovered  on  the  bond,  nor  that 
the  Shillito  Company  realized  more  than  that  sum  from  the 
sale  of  the  books  in  its  possession  when  it  promised  the 
indemnity.    This  is  also  admitted  on  the  pleadings. 

In  addition  to  having  the  books  in  its  possession  the 
Shillito  Company  also  had  an  agreement  from  the  owners 
to  indemnify  it  against  loss  by  the  reason  of  indemnity, 
by  virtue  of  which  the  owners  paid  the  fees  of  Maxwell 
&  Ramsey  for  defending  the  Henderson-Achert  Company 
suit. 

The  case  was  tried  before  Judge  Ferris,  with  verdict  and 
judgment  for  plaintiff  Fox  below. 

Per  Curiam. 

The  majority  of  the  court  are  of  opinion  that  there  is 
no  material  error  in  the  proceedings  and  judgment  in  the 
court  below,  as  shown  by  the  record,  and  with  respect  to 
special  charge  No.  5,  upon  which  the  only  difference  of 
opinion  arises  (requiring  the  defendant  in  error,  Fox,  to 
prove  affirmatively  the  authority  of  Dawson  to  make  the 
contract  binding  on  the  company),  are  of  the  opinion  that 
said  charge  was  properly  refused,  because  it  necessarily 
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excludes  all  consideration  by  the  jury  of  the  testimony  tend- 
ing to  show  acceptance  of  benefits  with  knowledge,  and 
other  facts  tending  to  show  ratification  (Cook  on  Corpora- 
tions, Sections  1792  to  1798,  inclusive). 

The  judgment  of  the  Special  Term  must,  therefore,  be 
affirmed,  and  it  is  so  ordered. 

HosEA  and  Hoffheimer^  JJ.,  concur.  Littlepord^  J., 
dissents  with  respect  to  special  charge  No.  5,  which,  in 
his  opinion,  should  have  been  given,  upon  the  authority  of 
Bradford  Belting  Co,  v.  Gibson,  68  O.  S.,  440. 

Judgment  affirmed. 

Robert  Ratnsey,  for  plaintiff  in  error. 

Judson  Harmon  and  C.  B,  Wilby,  for  defendant  in  error. 


John  H.  Frey  v.  Paul  M.  Millikin^  Auditor. 

J.  While  an  ordinance  prohibiting  any  person  having  the  right  to 
tap  a  public  sewer  from  draining  property  adjacent  to  their 
own  by  means  of  pipes  or  other  communications  may  not  apply 
where  both  the  adjacent  and  abutting  property  is  owned  by  the 
same  person,  yet  the  prohibition  extends  to  the  adjacent  prop- 
erty after  its  conveyance  to  another  person. 

2.  The  adequate  loca^l  drainage  for  the  usual  purposes  of  sewer- 
age, required  by  Section  2380,  Revised  Statutes  (repealed,  96 
O.  L.,  99),  in  order  to  exempt  property  from  a  sewer  assess- 
ment, includes  both  permanency  of  physical  structure,  and 
control.  Hence,  a  lot  which  has  never  been  assessed  for 
the  construction  of  a  sewer,  and  has  no  sewer  connection 
except  that  it  is  drained  by  its  owner  by  means  of  a  private 
connection  across  another  of  his  lots  which  has  a  direct  and 
proper  connection  with  a  city  sewer,  which  private  connection 
is  manifestly  against  the  policy  of  an  ordinance  regulating 
the  use  of  sewers,  and  exists  only  by  the  doubthful  authority  of 
one  who  has  control  only  in  his  own  right,  which  right  of 
connection  would  cease  altogether  by  the  conveyance  of  such 
lot  to  another  person,  does  not  show  such  an  adequate  local 
drainage  as  will  exempt  it  from  an  assessment  to  pay  the 
costs  of  constructing  another  sewer. 
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HOSEA,  J. 

Injunction. 

Plaintiff  owns  two  lots  and  part  of  a  third  in  the  Bumet 
and  Reader  subdivision,  fronting  on  the  west  side  of  Bumet 
avenue  and  extending  one  hundred  feet  westwardly.  Lot 
No.  492,  containing  a  dwelling,  lies  along  the  south  side 
of  Goodman  street,  while  lot  493,  and  a  fraction  of  494, 
contain  another  dwelling  and  adjoin  No.  492  on  the  south. 

Lot  No.  492  was  assessed  for  a  city  sewer  built  in 
Goodman  street  to  and  somewhat  beyond  the  rear  line 
of  the  lots  from  the  west,  and  a  private  sewer  built  over 
lot  492  at  the  rear,  connects  both  houses  with  the  city  sewer 
on  Goodman  street. 

Plaintiff  claims  exemption  for  both  the  properties,  under 
Section  2830,  Revised  Statutes  (repealed,*  96  O.  L.,  99), 
as  against  assessment  for  the  sewer  built  on  Burnet  avenue, 
alleging  that  said  premises  are  completely  provided  with 
"local  sewerage  and  that  he  is  neither  in  need  of  nor  can 
he  use  the  Burnet  avenue  sewer." 

There  is  no  testimony  showing  that  the  Burnet  avenue 
sewer  can  not  be  used  by  either  of  these  properties,  and 
the  sole  question  for  determination  is  whether  the  private 
connection  across  lot  492  is  such  a  provision  for  "local 
drainage"  as  will  sustain  the  exemption  under  the  statute. 

As  to  lot  492  there  can  be  no  question  but  that  the  claim  of 
plaintiff  is  well  founded.  It  has  a  direct  and  proper  connec- 
tion with  a  city  sewer  in  a  street  upon  which  the  lot  abuts, 
and  for  which  the  lot  has  been  assessed  and  has  paid  its 
proportionate  share  of  the  cost.  This  exemption  I  under- 
stand to  be  conceded,  by  counsel  for  the  city. 

Lot  493  and  its  extension,  considered  as  one  lot,  stands 
however  in  a  wholly  independent  relation.  It  has  no  sewer 
connection  except  a  permissive  one  into  the  branch  connec- 
tion of  lot  492.  Lot  493  paid  nothing  toward  the  cost  of 
the  Goodman  street  sewer  which  was  assessed  against  abut- 
ting lots  (Section  2379,  Revised  Statutes).  Its  sewer  needs 
are  quite  independent  of  the  accident  of  ownership.  The 
right  of  plaintiff  to  tap    the  Goodman  street  sewer  was  by 
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virtue  of  his  ownership  of  lot  492,  which  abutted  on  Good- 
man street,  and  the  connection  extended  thence  to  lot  493 
was  at  least  a  technical  violation  of  an  ordinance  of  the  city, 
existing  since  i860,  and  reading  as  follows: 

**  Section  4.  Any  person  having  the  right  to  tap  any  pub- 
lic sewer,  who  shall  by  means  of  pipes  or  other  communi- 
cation drain  the  cellars  or  vaults  situate  on  property  adja- 
cent to  their  own,  shall,  upon  conviction  thereof  in  the 
police  court,  pay  a  fine  not  to  exceed  Si 00,  and  upon  second 
conviction  for  the  same  offense  shall  be  debarred  from  the 
further  right  to  drain  into  said  sewer."  (Cop.  &  Hert. 
Ord.,  703.) 

Whether  or  not  this  can  be  held  to  apply  where  the 
adjacent  property  is  owned  by  the  party  having  the  right 
of  sewer  connection,  it  certainly  would  apply  the  instant  the 
adjacent  property  passed  into  other  hands.  In  other  words, 
the  permission  can  not  be  perpetuated,  even  by  contract,  and 
may  cease  at  any  moment.  I  do  not  think  it  can  be  main- 
tained that  a  mere  private  connection  across  other  lots  can, 
in  view  of  the  city  ordinance  above  cited,  be  regarded  as 
fulfilling  the  statutory  requirements.  A  careful  reading  of 
Weivell  v.  Cincinnati,  45  Ohio  St.,  407,  and  of  Ford  v. 
Toledo,  64  Ohio  St.,  92,  leads  to  the  conviction  that  the 
''adequate  drainage  for  the  usual  purposes  of  sewerage" 
required  to  "work  an  exemption  for  the  land  from  assess- 
ment'' (Ford  V.  Toledo,  supra,  page  98)  includes  not  only 
the  idea  of  permanency  of  physical  structure,  as  intimated 
by  the  court  (Wezvell  v.  Cincinnati,  supra,  pages  422,  423), 
but  of  control.  I  do  not  think  a  connection  manifestly 
against  the  policy  of  the  local  law,  and  which  exists  only  by 
a  permission  of  doubtful  authority  of  one  having  control 
only  in  his  own  right  in  respect  to  other  property  can  be 
held  to  a  proper  basis  for  exemption. 

The  injunction  must,  therefore,  be  continued  and  made 
pemianent  as  to  lot  492.  but  dissolved  tnd  set  aside  as  to 
lot  493  and  thirteen  feet  of  lot  494,  and  it  is  so  ordered. 

C  K,  Shiink,  for  plaintiflf. 

C.  W,  Scott,  Assistant  City  Solicitor,  for  defendant. 
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Catherine  Brigel  v.  Leo  A.  Brigel  et  al. 

1.  A  party  having  inconsistent   remedies,  created  by  law  or  con- 

tract, for  the  enforcement  of  a  rijght,  must  elect  which  one  he 
will  pursue;  and  after  having  made  his  election,  and  by  words 
or  acts  expressed  it  in  a  manner  suited  to  the  particular  case, 
he  can  not  reverse  it ;  having  elected  to  pursue  one  remedy,  he 
waives  the  others.     Equity   follows  the  law   in  this  respect 

2.  The  payee  of  three  notes  secured  by  the  same  collateral,  two 

of  which  are  signed  by  the  maker  alone,  and  the  third  with 
his  wife  as  surety,  will  be  held  to  have  elected  to  have  the 
collateral  applied  toward  the  payment  of  the  third  note,  so 
far  as  the  surety  is  concerned,  by  commencing  forecbsure  pro- 
ceedings thereon  against  the  maker  and  surety;  in  which  he 
asks  that  the  collateral  be  sold  and  applied  toward  the  pay- 
ment of  such  note;  and  he  can  not  thereafter,  to  the  prejudice 
of  the  surety,  have  the  collateral  subjected  to  the  payment  of 
the  other  two  notes,  although  they  matured  earlier  than  the 
third. 

3.  The  holder  of  a  promissory  note,  between  whom  and  the  prin- 

cipal debtor  the  consideration  passed,  is  presumed  to  know  that 
a   third   party,   who    signed   as   surety,   was   in   fact   a   surety. 

Supplemental. 

4.  The  mere  passive  delay  of  the  holder  of  a  note  to  enforce  its 

payment  against  the  principal  will  not  release  the  surety;  but, 
if  the  holder,  after  having  taken  the  property  of  the  principal 
debtor  into  his  control  by  legal  process,  or  otherwise,  with  re- 
spect to  the  debt,  voluntarily  releases  it,  he  thereby  discharges 
the  surety  to  the  extent  of  the  value  of  such  property.  The 
surety's  right  of  release,  in  such  case,  does  not  depend  upon 
contract  with  the  holder,  but  upon  the  theory  that  it  is  in- 
equitable for  the  latter  to  knowingly  prejudice  the  rights  of 
the  surety  against  the  principal. 

HosKA,  J. ;  Fkrris  and  Hoffiieimer,  JJ.,  concur. 

Error  to  special  term. 

In  this  case  three  notes,  two  of  them  at  one  and  two 
years  respectively  by  Leo  Brigel,  individually,  and  the  third 
at  three  years  by  Leo  Brigel  and  his  wife,  Catherine  M. 
Brigel — the  wife  being  certified  here  as  surety — were  signed 
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and  delivered  on  the  same  day  to  Jerome  D.  Creed,  each 
note  being  secured  by  the  same  collateral,  viz. :  seven  hun- 
dred and  thirty-five  and  one-fourth  shares  of  the  capital 
stock  of  the  Jackson  Brewing  Company. 

The  notes  remained  in  the  hands  of  Creed,  but  after 
maturity  of  all  the  notes,  on  March  17,  1893,  he  brought 
two  suits  against  Brigel  and  his  wife  upon  the  last  men- 
tioned note — one  in  foreclosure  to  subject  the  security,  and 
one  to  obtain  a  personal  judgment. 

Both  suits  were  prosecuted  to  final  judgment  and  a  decree 
was  taken  in  the  foreclosure  suit  finding  the  amount  due 
and  ordering  sale  of  the  stock  and  payment  therefrom  of 
the  decree  and  costs  unless  paid  within  ten  days  by  the 
parties.  On  error  proceedings  the  decree  in  the  first  suit 
was  affirmed  and  judgment  in  the  second  suit  was  reversed 
and  petition  dismissed  by  the  Supreme  Court.  The  stock 
in  question  was  subsequently  sold  in  a  diflFerent  proceeding 
under  judgment  obtained  by  E.  W.  Kittredge  against  Leo 
Brigel,  and  the  proceeds  of  said  sale  are  in  the  hands  of  a 
receiver  of  this  court  in  case  No.  48357.  The  contention 
of  the  plaintiflF  here  is  that  the  proceeds  of  the  sale  should 
be  applied  in  the  first  instance  to  the  payment  of  the  judg- 
ment recovered  on  the  note  on  which  she  is  surety;  while 
Creed  claims  the  right  to  apply  the  proceeds  to  the  individ- 
ual notes  of  Brigel  above  mentioned  which  matured  earlier ; 
and  the  court  below  sustained  the  latter  contention. 

Had  Creed  sued  upon  the  individual  notes  of  Brigel  in 
the  first  instance  and  attempted  to  subject  the  stock  to  the 
exclusion  of  the  surety,  the  plea  of  his  right  of  election 
might  have  raised  a  contest  of  a  different  nature  and 
necessitated  a  close  inquiry  into  the  actual  facts  and  cir- 
cumstances relating  to  the  execution  of  the  notes  and  the 
understanding  of  the  parties  as  affecting  the  rights  of  the 
surety,  which  inquiry,  however,  is  not  necessary  here.  We 
think  the  case  as  presented  may  be  shortly  disposed  of  under 
well-established  rules. 

Granting,  for  the  purposes  of  this  case,  that  Creed,  the 
payee  of  the  notes,  had  in  the  first  instance  the  right  to  ap- 
ply the  common  collateral  to  the  payment  of  the  notes  in 
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their  order  of  maturity  or  otherwise,  as  he  should  see  fit, 
yet  as  to  Catherine  Brigel  it  was  a  right  of  election  governed 
by  legal  rules. 

It  is  an  ancient  maxim  of  the  law  that  when  an  election 
is  once  made  and  pleaded  the  party  making  it  is  concluded 
— electio  setnel  facta  et  placitum  testatum  non  patitur 
regressum  (Co.  Litt.,  146a). 

As  expressed  by  Lord  Campbell  in  Brown  v.  Insurance 
Co.,  I  Ell.  &  Ell.,  835 : 

"Where  a  contract  provides  for  an  election  the  party  mak- 
ing the  election  is  in  the  same  position  as  if  he  had  originally 
contracted  to  do  the  thing  which  he  elected  to  do." 

Blackburn,  J.,  in  Ward  v.  Day,  4  Best  &  Sm.,  356,  refers 
to  it  as  "a  rule  which  is  a  branch  of  the  general  law  that 
where  a  man  has  an  election  or  option  to  enter  into  an 
estate  vested  in  another,  or  to  deprive  another  of  some  exist- 
ing right,  before  the  party  having  the  option  acts  he  must 
elect  once  for  all  whether  he  will  do  the  act  or  not."  See 
also,  Spreed  v.  Morgan,  11  H.  L.  Cas.,  615;  Bigelow, 
Estoppel,  562,  568. 

Whenever  by  law  or  contract  a  party  has  laid  before  him 
a  variety  of  steps,  the  taking  of  one  of  which  excludes  the 
rest,  he  must  choose  between  them.  After  his  choice  is 
made,  and  by  words  or  acts  expressed  in  a  manner  suited  to 
the  particular  case,  he  can  not  reverse  it.  Having  elected  to 
take  one  step,  he  is  held  to  have  waived  the  others.  Bishop, 
Contracts,  par.  808. 

Equity  follows  the  law  and  the  rule  is  enforced  as  one 
resting  in  manifest  justice  under  the  principle  that  one  who 
seeks  equity  must  do  equity.  One  is  not  permitted  to  take 
a  benefit  under  an  instrument  and  then  repudiate  it 
Bispham,  Equity,  par.  306;  Perry,  Trusts,  596;  Bryan  v. 
Kennett,  113  U.  S.,  179,  198  (5  Sup.  Ct.  Rep.,  407;  28  L. 
Ed.,  908). 

Creed,  by  bringing  suit  in  foreclosure  against  Brigel  and 
wife  upon  the  debt  evidenced  by  the  third  note  in  question, 
and  asking  the  court  to  decree  the  stock  to  be  sequestered 
and  sold  in  discharge  of  said  debt,  made  his  election  in  a 
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formal  manner  and  brought  himself  literally  within  the 
terms  of  the  maxim  quoted.  He  is  concluded  by  it  effectu- 
ally, because  Mrs.  Brigel's  obligation  is  extinguished  and 
merged  in  the  decree  and  the  security  is  no  longer  free, 
but  is  an  inseparable  incident  of  that  decree  and  is  vital  to 
it.  This,  we  apprehend,  is  the  meaning  of  the  action  of  the 
Supreme  Court  in  dismissing  Creed's  suit  for  personal 
judgment  after  he  had  elected  his  remedy  of  foreclosure  and 
prosecuted  it  to  a  final  dcree,  and  of  the  language  of  the 
court  in  saying  of  Mrs.  Brigel  that,  although  she  was  not 
certified  as  surety  in  the  foreclosure  suit,  yet  that  "the  order 
for  the  sale  of  the  stock  and  its  application  to  the  debt, 
*  *  *  substantially  secures  to  her  the  benefits  of  this  pro- 
vision of  the  statute."    Brigel  v.  Creed,  65  Ohio  St.,  40,  46. 

In  a  word,  the  question  in  issue  here,  so  far  as  relates  to 
Mrs.  Brigel,  is  res  ad  judicata  (Freeman,  Judgments,  par. 
249). 

For  these  reasons  the  judgment  below,  so  far  as  Mrs. 
Brigel  is  concerned,  must  be  reversed  and  the  cause  re- 
manded for  the  entry  of  judgment  in  accordance  with  the 
views  herein  expressed,  and  it  is  so  ordered. 

[The  case  having  been  subsequently  considered  on  motion 
for  rehearing,  the  court  announced  the  following.] 

Supplemental  Opinion. 

Supplementing  the  views  expressed  in  the  former  opinion, 
it  is  to  be  rioted,  that,  notwithstanding  Mrs.  Brigel  was  not 
certified  as  surety  in  the  foreclosure  decree  in  case  No. 
48607,  yet  she  was  in  fact  a  surety  by  reason  of  the  cir- 
cumstances under  which  the  debt  was  created — ^the  joint 
liability  of  herself  and  husband  being  upon  a  note  given 
exclusively  for  the  husband's  debt.  Smith  v.  Sheldon,  35 
Mich.,  42  (24  Am.  Rep.,  529). 

Creed,  being  the  holder  of  the  note,  between  whom  and 
the  principal  debtor  the  consideration  passed,  is  presumed 
to  know  that  Mrs.  Brigel  signed  as  surety.  Cummins  v. 
Little,  45  Me.,  183 ;  Ward  v.  Stout,  32  111.,  399. 
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But  in  this  case  there  was  actual  knowledge  of  the  fact 
on  Creed's  part  because  these  notes  were  given  in  renewal 
of,  and  substitution  for,  an  earlier  note  of  Brigel's,  and  in 
compliance  with  Creed's  demand  for  additional  security. 
Unquestionably,  therefore,  Creed  was  bound  to  recognize 
Mrs.  Brigel's  right  as  surety;  and,  while  it  is  true  that  mere 
passive  delay  on  his  part  to  enforce  the  debt  against  the 
principal  would  not  release  the  surety,  yet  the  rule  is  well 
settled,  that,  if  the  creditor,  having  taken  the  property  of 
the  principal  debtor  by  legal  process  or  otherwise  into  his 
control  with  respect  to  the  debt,  voluntarily  releases  it  or 
gives  it  up,  the  surety  is  thereby  discharged.  Downer  v. 
Bank,  Wright,  477;  Dixon  v.  Ewing,  3  Ohio,  282  (17  Am. 
Rep.,  591)  ;  Findlay  v.  Bank,  10  Ohio,  59;  Farmers  Bank  v. 
Raynolds,  13  Ohio,  84,  85;  Dye  v.  Dye,  21  Ohio  St.,  86. 

In  Day  v.  Ramey,  40  Ohio  St.,  446,  449,  the  rule  is  very 
clearly  stated  as  follows: 

"If  the  creditor  has  the  means  of  satisfaction  in  his  hands, 
and  chooses  not  to  retain  them,  he  can  not  complain.  The 
rights  of  sureties  are  largely  creations  of  equity,  and  courts 
of  chancery  will  not  hold  them  liable,  where  the  risk  is 
increased  by  the  act  of  the  party  for  whose  benefit  the 
suretyship  is  intended  to  inure;  and,  if  by  the  act  of  tlie 
creditor,  the  surety  is  injured  or  exposed  to  injury,  that  act 
may  be  laid  hold  of  for  the  surety's  relief."  (Citing  authori- 
ties.) 

The  right  of  release,  it  may  be  observed,  does  not  depend 
on  any  contract  with  the  creditor,  but  upon  its  being  in- 
equitable in  him  to  knowingly  prejudice  the  rights  of  the 
surety  against  the  principal.  Pooley  v.  Harradine,  7  Ell.  & 
HI.,  431. 

Creed,  having  possession  of  the  stock  from  Brigel,  with 
power  of  sale,  appropriated  it  to  the  particular  note  in 
question  and  obtained  a  decree  ordering  it  to  be  sold  in 
satisfaction  of  a  finding  and  judgment  upon  said  note 
against  Mr.  and  Mrs.  Brigel.  Subsequently,  he  permitted 
the  stock  to  be  sold  in  another  suit  to  which  he  was  a  party ; 
and  now,  in  the  present  suit,  he  obtains  a  judgment  against 
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Mr.  BrigeU  upon  other  notes  with  which  Mrs.  Brigel  has 
no  connection,  and  an  order  distributing  the  proceeds  to 
himself  in  satisfaction  of  said  judgment,  thereby  affirming 
the  sale  and  application  of  proceeds. 

These  proceedings  constituted  an  abandonment  of  his 
right  or  lien  against  the  stock,  so  far  as  the  foreclosure 
suit  is  concerned,  which  inures  in  favor  of  Mrs.  Brigel  pro 
tanto,  to  the  extent  of  the  full  value  of  the  security  thus 
released.  As  the  sale  of  the  stock,  made  at  less  than  one- 
third  of  its  par  value,  produced  considerably  more  than  the 
face  of  the  finding  and  judgment  rendered  upon  the  note 
on  which  Mrs.  Brigel  was  surety,  it  seems  probable  that, 
upon  final  adjustment,  it  will  be  found  to  completely  satisfy 
and  discharge  the  judgment  in  toto.  In  drafting  the  judg- 
ment entry,  therefore,  the  suggestion  of  the  court  in  Dixon 
V.  Ezving,  supra,  will  be  followed,  and  provision  inserted 
enjoining  any  proceedings  to  enforce  the  judgment  in 
cause  No.  48607,  pending  the  disposition  of  the  stock  or 
other  determination  of  its  value  as  a  measure  of  credit  or 
satisfaction  in  favor  of  Mrs.  Brigel  in  relation  to  the 
judgment  in  said  cause  No.  48607. 

W.  B.  Stier,  for  plaintiff. 

Maxzvell  &  Ramsey  and  Kittredge  &  Wilby,  for  de- 
fendant. 


Standard  Life  &  Accident  Insurance  Co.  v.  John  R. 

Sayler,  Executor.* 

1.  An  insurance  company  doing  a  business  of  **life"  and  "accident" 

insurance,  unless  an  assessment  company,  is  within  the  purview 
of  Section  3625,  Revised  Statutes,  relative  to  the  materiality 
of  a  false  answer  made  by  applicant,  and  also  of  Section  3626, 
Revised  Statutes,  creating  an  estoppel  as  to  certain  defenses. 

2.  An  answer,  in  a  suit  on  a  policy  of  insurance,  alleging  a  mis- 

statement in  the  application  therefor  and  that  it  was  false, 
material,  and  that  the  policy  was  issued  in  reliance  thereon,  is 


♦Affirmed  by  Supreme  Court,  73  O.  St.  340. 
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insufficient  to  constitute  a  defense;   it  should  also  allege  wil- 
fulness and   fraud  on  the  part  of  the  applicant  and  want  of 
knowledge  on  the  part  of  the  agent  or  company 
3-  Testimony    that    plaintiff   was    Wind    in    one    eye   and    that    his 
vision  in  the  other  was  defective,  such  condition  being  of  such 
a  character  as  to  be  visible  to  every  one,  is  not  sufficient  to 
show  fraudulent  intent  in  plaintiff  in  answering  that  he  had  no 
bodily  or  mental  infirmity. 
4.  Section  3626,  Revised  Statutes,  which  estops  an  insurance  com- 
pany from  defending  an  action  on  an  insurance  policy  on  the 
ground    of    misstatements    by    plaintiff    made    at    the    time    of 
application,    if   three   annual   premiums   have   been   since   paid, 
will    include    within    its    purview,    policy    contracts    issued    in 
place  of  old  policies  on  which  three  such  payments  have  been 
made.    Such  contracts  must  be  regarded  as  renewals  of  the  old 
policies,  and  not  as  new  ones. 

HosEA,  J.;  HoFFHEiMER  and  Caldwell,  JJ.,  concur. 
Error  to  special  term. 

The  executors  of  William  Stacey,  deceased,  filed  a  peti- 
tion in  the  Superior  Court  of  Cincinnati,  upon  two  policies 
of  insurance  issued  by  the  Standard  Life  &  Accident  In- 
surance Company,  of  Detroit,  Michigan,  to  William  Stacey, 
of  Cincinnati.  Both  policies  covered  loss  of  time  resulting 
from  bodily  injuries  suffered  during  the  term  of  said  in- 
surance by  external,  violent  and  accidental  means,  dibbling 
the  insured ;  and  if  death  resulted  within  ninety  days  from 
such  bodily  injuries  as  the  proximate  cause  and  sole  cause 
thereof,  then  the  company  was  to  pay  $5,000  on  each  policy 
to  his  executors. 

William  Stacey  died  on  the  morning  of  June  17,  1901, 
as  a  result  of  bodily  injuries  caused  by  external,  violent 
and  accidental  means  as  the  proximate  and  sole  cause  there- 
of, during  the  term  of  the  policies. 

The  petition  further  alleges  that  William  Stacey  and  his 
said  executors  duly  performed  all  the  conditions  of  said  poli- 
cies on  their  part  to  be  performed ;  that  due  and  immediate 
written  notice  was  given  to  the  company  at  Detroit,  Michi- 
gan, of  the  accident  and  injury  causing  death;  and  there- 
after, within  two  months  from  the  death  of  William  Stacey^ 
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to-wit,  on  or  about  July  17,  1901,  direct  and  positive  proof 
of  his  death  was  furnished  to  said  company  at  Detroit, 
Michigan;  that  payment  of  both  policies  has  been  demanded, 
but  that  no  part  thereof  has  been  paid ;  and  the  said  execu- 
tors, plaintiffs  below,  prayed  judgment  against  the  Stan- 
dard Life  &  Accident  Insurance  Company,  of  Detroit,  for 
the  sum  of  $10,000,  with  interest  from  October  17,  1901. 
The  insurance  company  answers,  among  other  things, 
that  each  of  said  policies  contained  certain  statements, 
which  are  part  of  the  contract  of  insurance  as  a  condition 
that  if  untrue  in  any  respect,  the  policy  shall  be  null  and 
void ;  said  statements  being  as  follows : 

"I  have  never  had  any  fits  or  disorders  of  the  brain, 
vertigo,  or  hernia,  or  any  bodily  or  mental  infirmity  or  dis- 
order as  herein  stated.  My  habits  of  life  are  correct  and 
temperate,  and  I  am  in  sound  condition  mentally  and  physi- 
cally, except  as  herein  stated/* 

And  the  company  avers  that  William  Stacey,  at  the  time 
of  the  acceptance  of  said  policy,  did  have  a  bodily  infirm- 
ity, in  that  he  was  practically  blind  in  one  eye  and  the 
sight  of  the  other  was  impaired;  that  said  representation 
was  therefore  untrue  and  was  material,  and  the  said  policies 
of  insurance  would  not  have  been  issued  had  the  truth 
been  disclosed  to  the  insurance  company;  that  by  reason 
of  said  statement  and  reliance  thereoh,  the  insurance  com- 
pany issued  to  the  said  William  Stacey  said  policies  as  a 
select  risk,  meaning  thereby  the  highest  amount  of  insur- 
ance for  the  least  amount  of  money  of  any  class  of  insur- 
ance issued  by  the  company;  that  had  the  fact  been  dis- 
closed that  he  was  blind  in  one  eye,  he  would  have  fallen 
under  the  company's  classification  known  as  "cripples," 
which,  under  the  company's  rules,  can  only  be  insured  at 
an  advanced  rate  upon  special  application  at  the  company's 
principal  office;  and  by  reason  of  said  untrue  statement 
said  policies  are  null,  void  and  of  no  effect. 

The  executors,  by  reply,  admit  that  so  much  of  the  an- 
swer as  purports  to  be  copied  from  the  policies  of  insur- 
ance is  correctly  copied,  and  that  the  statements  of  the 
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said  William  Stacey  in  his  application  for  the  said  policies 
as  recited  therein  did  not  contain  a  statement  that  he  had 
either  of  said  infirmities  or  disorders ;  and  deny  every  other 
allegation  contained  in  the  said  answers. 

F'or  a  second  reply  the  executors  allege  that  the  company 
is  estopped  from  defending  on  the  grounds  set  out  in  said 
answer,  for  the  reason  that  the  said  William  Stacey  be- 
came insured  under  policy  No.  D.  17 1774  on  July  25,  1892, 
and  under  policy  No.  D.175401  on  November  5,  1892,  and 
continued  such  insurance  and  said  premiums  on  said  poli- 
cies down  to  and  including  the  premiums  due  in  July,  1899, 
and  November,  1899,  respectively,  carrying  said  policies 
in  force  until  in  July,  1900,  and  November,  1900,  respect- 
ively, when  the  policies  sued  on  were  at  the  instance  of 
the  said  company  issued  to  William  Stacey  in  place  of  said 
former  policies  and  for  the  purpose  of  and  thereby  con- 
tinuing his  said  insurance. 

The  insurance  company,  defendant  below,  filed  demurrers 
to  the  second  ground  of  replies  so  filed  by  plaintiff  below, 
which  demurrers  were  fully  argued  and  overruled. 

Subsequently  the  case  came  on  for  trial  before  the  court 
and  a  jury,  and  after  the  testimony  was  submitted  upon  both 
sides,  and  after  the  court  had  passed  on  the  admissibility 
of  certain  evidence  offered  by  the  insurance  company,  the 
court  instructed  the  jury  to  return  a  verdict  for  the  plaintiff 
below  for  $11,400. 

The  errors  assigned  are : 

1.  The  sustaining  of  the  demurrers  to  the  replies. 

2.  Construing  the  policies  of  1900  as  renewals  of  the 
policies  of  1892  and  admitting  evidence  thereof. 

3.  Excluding  testimony  offered  by  defendant  company 
and  directing  a  verdict. 

The  real  questions  for  determination  here  arise  under  Sec- 
tions 3625  and  3626,  Revised  Statutes,  which  provide  as 
follows : 

Section  3625.  "No  answer  to  any  interrogatory  made 
by  an  applicant,  in  his  or  her  application  for  a  policy,  shall 
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bar  the  right  to  recover  upon  any  policy  issued  upon  such 
application,  or  be  used  in  evidence  upon  any  trial  to  recover 
upon  such  policy,  unless  it  be  clearly  proved  that  such  an- 
swer is  willfully  false  and  was  fraudulently  made;  that 
it  is  material  and  induced  the  company  to  issue  the  policy, 
and  that  but  for  such  answer  the  policy  would  not  have  been 
issued;  and,  moreover,  that  the  agent  or  company  had  no 
knowledge  of  the  falsity  or  fraud  of  such  answer." 

Section  3626.  '*A11  companies,  after  having  received  three 
annual  premiums  on  any  policy  issued  on  the  life  of  any 
person  in  this  state,  are  estopped  from  defending,  upon  any 
other  ground  than  fraud  against  any  claim  arising  upon 
such  policy  by  reason  of  any  errors,  omissions  or  misstate- 
ments of  the  assured  in  any  application  made  by  such  as- 
sured on  which  the  policy  was  issued,  except  as  to  age." 

It  is  claimed  in  behalf  of  plaintiff  in  error  that  these 
sections  are  limited  in  their  operation  to  ordinary  "life" 
companies  and  do  not  apply  to  so-called  "accident"  com- 
panies. But  a  careful  reading  of  Chapter  10,  Revised  Stat- 
utes, in  which  these  sections  occur,  satisfies  us  that  the 
company  doing  a  business  of  "life"  and  "accident"  insur- 
ance is  within  the  purview  of  these  sections,  excepting  as- 
sessment companies  provided  for  in  Section  2630,  Revised 
Statutes,  which,  by  the  terms  of  the  act,  are  excepted  from 
the  operation  of  the  laws  relating  to  life  insurance  com- 
panies.   State  V.  Protection  Assfi.,  26  Ohio  St.,  19. 

We  agree  with  the  opinion  of  the  ccnirt  below,  in  decidinp;- 
the  demurrer,  that: 

"A  policy  of  insurance  issued  by  a  so-called  'accident' 
company,  as  applicable  to  injuries  resulting  in  death,  is  but 
a  contract  of  life  insurance  limited  to  specified  risks;  that 
is,  a  policy  on  the  life  of  a  person,  but  insuring  against 
death  from  certain  specified  risks.  See  Kerr,  Life  Ins.,  5 ; 
State  V.  Investment  Co.,  48  Minn.,  no  (50  N.  W.  Rep., 
1028)." 

The  policies  being  within  the  purview  of  the  statutes, 
the  question  of  their  applicability  in  the  present  case  de- 
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pends  upon  the  facts  and  conditions  of  the  case  itself  with 
respect  to  each  of  the  sections  separately. 

First.  Section  3625  has  reference  to  an  untrue  statement 
in  an  application  for  a  policy  which,  if  relied  upon  as  a  de- 
fense against  payment  under  the  policy,  requires  "clear 
proof" — 

(a)  That  it  is  willfully  false. 

(b)  That  it  is  fraudulently  made, 

(c)  That  it  was  material. 

(d)  That  it  induced  the  company  to  issue  the  policy. 

(e)  That  but  for  such  statement  the  policy  would  not 
have  been  issued. 

(f)  That  the  agent  or  company  had  no  knowledge  of 
the  falsity  or  fraud. 

The  meaning  of  these  provisions  under  the  rule  of  con- 
struction requiring  us  to  give  effect  to  each  is  reasonably 
clear : 

(a)  A  statement  may  be  false  in  fact,  yet  not  willfully  so. 

(b)  It  may  be  willfully  false  (that  is,  made  with  knowl- 
edge of  its  falsity),  yet  not  fraudulent  (that  is,  in  addition 
to  knowledge  of  falsity,  made  with  intent  to  deceive,  and 
thereby  gain  an  unlawful  advantage). 

(c)  It  may  be  false,  yet  not  material  (that  is,  relating  to 
unimportant  particulars). 

(d)  It  must  be  of  such  consequence  as  induced  the  com- 
pany to  issue  the  policy ;  and  this  is  emphasized  in  the  fol- 
lowing condition: 

(e)  That,  but  for  such  answer,  the  policy  would  not 
have  been  issued. 

Lastly, 

(f)  The  agent  or  company  must  have  been  ignorant  of 
the  falsity  or  the  fraud  of  the  answer. 

The  proof  as  to  each  of  these  facts  must  be  clear  before 
the  defense  will  avail.  But,  to  entitle  a  defendant  to  prove 
specific  facts  as  a  defense  they  must  be  pleaded.  It  will 
be  observed  that  the  requirements  of  the  statute  are  cumu- 
lative and  not  alternative,  and  that  the  terms  of  the  statute 
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imply  the  pleading  as  well  as  the  proof,  for  the  language 
is  in  the  alternative,  viz.,  that  the  answer  objected  to  shall 
not  "bar  the  right  to  recover,"  "or  be  used  in  evidence," 
unless,  etc. 

The  answer  alleges  falsity,  materiality,  and  the  issue  of  the 
policy  upon  the  faith  of  the  representation  sine  qua  non;  but 
it  does  not  allege  willfulness,  fraud,  or  want  of  knowledge 
of  the  agent  or  company,  and  therefore  does  not  state  facts 
sufficient  under  the  statute  to  constitute  a  defense. 

The  tesimony,  moreover,  establishes  beyond  a  reasonable 
doubt  that  the  death  was  caused  wholly  by  external  inju- 
ries and  excludes  the  physical  defect  involved  in  the  answer 
as  a  contributory  cause ;  so  that,  if  "materiality"  under  the 
statute  could  be  held  to  mean  the  relation  of  the  defect  to 
the  causes  of  death  under  the  facts  of  a  given  case,  the 
proof  fails  to  show  materiality  in  such  sense.  Nor  does  the 
testimony  sustain  a  charge  of  fraudulent  intent.  Fraud  is 
not  to  be  presumed ;  and  without  entering  upon  a  full  analy- 
sis of  the  testimony  here,  our  conclusion  is  that  fraudulent 
intent  is  not  established.  There  was  no  original  applica- 
tion for  these  policies  per  se.  They  were  sent  to  the  de- 
fendant, filled  out*  and  executed  upon  the  basis  of  facts  in- 
volved in  the  policies  of  1892,  without  other  explanation 
than  that  the  policies  were  more  beneficial  to  the  insured 
than  the  old.  While  for  some  purposes  his  acceptance  with- 
out dissent  makes  these  to  all  intents  new  affirmations,  yet, 
upon  the  question  of  fraudulent  intent,  this  proof  alone 
would  not  be  sufficient.  The  collateral  circumstances  do 
not  show  that  the  matter  of  his  then  physical  condition  was 
recalled  to  his  attention  or  that  he  knew  or  realized  that  he 
was  making  a  new  contract  as  contradistinguished  from  a 
mere  renewal  of  the  old.  In  fact,  the  testimony  does  not 
affirmatively  show  that  he,  at  any  time,  intended  a  willfully 
false  statement,  much  less  one  springing  from  a  fraudulent 
purpose. 

The  statement  related  to  "bodily  infirmity  or  disorder," 
and  it  is  fairly  conceivable  that  Stacey  may  have  taken 
the  word  "infirmity"  in  its  primary  sense  as  relating  to  a 
condition  of  weakness  or  an  unhealthy  state  of  the  body 
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(Century  Diet.).  He  had  a  defect,  but  not  an  unsound 
or  unhealthy  condition.  A  man  might  fairly  suppose  that 
the  word  "infirmity,"  in  its  collocation  with  "disorder," 
meant  a  weakness  (as  of  some  hidden  organ)  tending  to 
disorder,  taking  the  latter  word  in  the  sense  of  an  active 
malady. 

For  like  reasons  his  assertion  that  he  was  in  "sound  con- 
dition mentally  and  physically"  may  have  been,  in  his 
thought,  consistent  with  a  defective  power  of  vision.  The 
questions  were  not  only  very  general  and  susceptible  of  a 
very  general  answer,  but  from  their  terms  might  well  have 
been  understood  to  refer  only  to  conditions  of  disease  re- 
lated to  the  vital  organs  as  to  which  he  alone  possessed 
knowledge,  and  not  to  bodily  defects  such  as  were  visible 
to  every  one. 

The  defect  of  the  eye  complained  of  was  of  such  a  char- 
acter as  to  be  visible  to  every  one  who  met  him,  and  this 
suggests  at  least  an  inference  that  it  was  known  to  the  agents 
of  the  company  who  originally  insured  him,  and  who  col- 
lected the  premiums  year  after  year,  and  there  seems  to  be 
no  testimony  to  the  contrary,  except  the  bare  denial  of 
Reno  alone. 

While  the  proposition  that  the  greater  includes  the  less 
is  axiomatic  in  its  proper  place,  it  will  not  serve  as  a  rule 
of  evidence  where  fraud  is  to  be  proved,  and  the  fact  in 
issue  relates  to  an  element  only  inferentially  included  in 
a  general  and  not  a  specific  statement.  To  hold  otherwise 
would  open  the  door  to  a  return  to  those  conditions  which 
is  the  object  of  the  statute  to  remedy ;  for  it  would  deprive 
the  requirement  of  the  statute  of  all  vital  force. 

The  statutes  in  question  fall  clearly  within  the  class 
specified  in  Insurance  Co.  v.  Leslie,  47  Ohio  St.,  409,  413, 
designed  to  "protect  the  assured  against  unreasonable  for- 
feiture and  defenses;"  and  the  policies  in  issue  here  were 
taken  in  full  view  of  these  provisions  which  hold  up  a 
warning  finger  to  companies  that  if  they  take  risks  without 
proper  examination  in  their  own  behalf,  they  do  so  at  their 
peril  within  the  statutory  limitations.  See  Dwelling-House 
Ins.  Co.  V.  Webster,  4  Circ.  Dec,  704  (7  R.,  511)  ;  New 
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York  Life  Ins.  Co.  v.  Block,  6  Circ.  Dec,  166  (12  R.,  224)  ; 
Manner  v.  Insurance  Co.,  49  Bull.,  140,  affirmed,  Aetna 
Life  Ins.  Co,  v.  Manner,  69  Ohio  St.,  568,  no  report. 

We  are  of  opinion,  therefore,  that  under  Section  3625, 
Revised  Statutes,  the  action  of  the  court  below  is  justifi- 
able, because  both  in  pleading  and  proof  the  plaintiff  in 
error  failed  to  establish  its  defense. 

Second.  Section  3626,  Revised  Statutes,  creates  an  es- 
toppel against  maintaining  a  defense  of  the  character  inter- 
posed in  this  case,  if  three  annual  premiums  had  been  paid 
and  received  upon  the  policy. 

The  proof  here  shows  that  Stacey  took  out  policies  in 
1892;  that  these  were  kept  alive  by  renewals  until  1899, 
when,  instead  of  renewing  in  the  usual  manner  by  renewal 
receipts,  the  company,  without  consulting  Stacey,  sent  the 
present  policies  for  his  acceptance  with  a  statement  that 
this  was: 

"For  the  reason  that  we  (they)  were  taking  up  all  our 
(their)  old  policies  and  putting  out  new  policy  contracts 
with  our  (their)  policy  holders,  because  the  new  ones  give 
more  benefit  to  the  insured,  and  we  (they)  wanted  to  give 
the  assured  the  benefit  of  the  increase  in  the  policies." 

'  Th  plaintiflF  in  error  claims  that  this  was  an  entirely  new 
contract,  acceptance  of  which  by  Stacey,  abrogated  the  old, 
and  that  Section  3626,  Revised  Statutes,  therefore,  can  not 
be  applied  to  the  case.  The  logic  of  this  defense  is  that, 
by  making  the  written  contracts  in  terms  annual,  the  stat- 
ute could  never  apply  at  all,  though  the  insurance  be  really 
renewed  year  by  year  without  break.  But  why  should  we 
give  so  strained  and  narrow  a  construction  to  a  statute  ob- 
viously declaring  a  rule  of  public  policy?  The  evil  designed 
to  be  remedied  was  of  this  very  character;  namely,  the 
rigid  interpretation  of  written  contracts,  by  rules  estab- 
lished primarily  upon  agreements  where  parties  stand  upon 
an  equal  footing  and  presumably  expressed  on  both  sides 
their  well-considered  intentions.  The  business  of  insur- 
ance long  ago  outgrew  such  conditions,  and  developed  spe- 
cial contracts,  prepared  in  all  cases  by  the  insurer,  based 
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upon  complicated  data  of  which  the  insured  usually  pos- 
sesses little  comprehension. 

Taking  into  view  the  remedial  purposes  of  the  statute 
and  the  conditions  under  which  it  was  obviously  designed 
to  operate,  we  are  constrained  to  give  the  word  "policy" 
a  broader  signification  than  that  of  the  mere  document  and 
regard  it  as  synonymous  with  "agreement,"  in  the  broad 
sense,  of  which  the  written  document  is  a  mere  form  of 
expression. 

The  argument  of  the  plaintiff  in  error  tends  to  force 
this  conclusion  by  showing  that  on  any  other  basis  the  stat- 
ute is  nugatory  so  far  as  these  companies  are  concerned. 
The  argument  is  that  the  renewals  of  the  1892  policy  made 
each  year  a  new  and  independent  contract,  just  as  in  the  case 
of  ordinary  fire  policies. 

"If  under  those  conditions,"  it  is  argued,  "the  contract 
was  from  year  to  year  *  *  *  how  can  it  be  claimed  that 
the  provisions  of  Section  3626,  Revised  Statutes,  are  appli- 
cable, even  if  an  entirely  new  policy  had  not  been  issued 
in  1900,  or  if  that  policy  was  treated  as  a  continuation  of 
the  annual  renewals?" 

We  can  not  agree  with  this  view.  These  contracts,  as 
we  regard  them,  are  like  leases  of  uncertain  duration  which 
were  long  ago  construed  by  the  English  courts  to  be  leases 
from  year  to  year,  which,  though  either  party  had  the  right 
to  terminate  at  will  at  the  expiration  of  any  year,  were  ex- 
pected to  continue  indefinitely — each  continuance  of  occu- 
pancy after  termination  of  the  year  being  equivalent  to  a 
new  entry.  Even  in  such  cases  a  change  in  rental  or  other 
detail  made  by  agreement  did  not  affect  the  general  nature 
of  the  tenancy. 

If  we  are  correct  in  our  construction  of  the  statute,  it 
applied  to  the  agreement  as  renewed  up  to  1900 ;  and,  under 
the  circumstances  of  this  case,  we  can  not  but  regard  the 
new  policies  of  1900  as,  in  effect  and  for  the  purposes  of  the 
statute,  a  renewal  of  the  old  agreement  of  insurance,  volun- 
tarily modified  by  the  plaintiff  in  error  and  accepted  by 
Stacey  as  to  certain  details,  but  essentially  the  same  in  gen- 
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eral  character.  The  insurance  was  in  fact  continuous  from 
1892  until  Stacey's  death. 

It  follows  from  these  views  that  the  new  policy  was  in 
fact  a  renewal  of  his  insurance  contract,  and  as  more  than 
three  annual  payments  had  been  made  thereon,  the  case 
falls  also  within  the  purview  of  Section  3626,  Revised  Stat- 
utes, whereby  the  plaintiff  in  error  was  estopped  from  mak- 
ing defense  upon  the  statements  in  question. 

Further  questions  suggested  in  argument  we  do  not  find 
it  necessary  to  consider  in  view  of  the  foregoing.  We  find 
no  error  in  the  action  of  the  court  below,  and  the  judgment 
is  therefore  affirmed. 

Judgment  affirmed. 

Robertson  &  Buchwalter,  for  plaintiff  in  error. 

Sayler  &  Sayler  and  Charles  H.  Fiske,  for  defendant  in 
error. 


John  L.  Puccini  v.  City  of  Cincinnati. 

1.  Contributory   negligence   of  plaintiff   is   fatal   to    recovery;    and 

where  the  proof  required  to  establish  plaintiff's  injury  includes 
clear  proof  of  all  the  material  facts  relating  to  his  conduct 
and  duty,  and  these  admit  of  no  reasonable  inference  but  that 
of  negligence  on  his  part,  the  case  presents  only  a  question  of 
law  for  the  decision  of  the  court. 

2.  The  question  of  contributory  negligence  is  usually  one  of  law 

and  fact,  and  it  is  only  in  exceptional  cases  where  the  facts 
are  so  clear  and  undisputed  that  the  question  of  law  alone 
remains,  that  the  court  is  justified  in  overriding  the  functions 
of  the  jury. 

3.  It  is  not  negligence  per  se  for  one  to  go  upon  a  public  way  which 

he  knows  to  be  out  of  repair;  but  whether  or  not  such  conduct 
constitutes  negligence  depends  upon  whether  the  going  upon 
the  way  can  be  **easily"  avoided.  Hence,  where  the  only 
alternative  for  plaintiff  in  order  to  reach  his  desired  destina- 
tion, was  to  go  around  three  sides  of  the  public  square,  and 
over  streets  only  partially  improved,  it  can  not  be  said  as  mat- 
ter of  law  that  he  was  negligent  in  taking  the  course  he  did, 
if  he  exercised  greater  care  than  he  otherwise  would  have 
exercised  had  the  defect  been  unknown  to  him. 
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4.  Where  the  evidence  shows  that  a  public  way  was  out  of  repair 
to  the  knowledge  of  the  plaintiff,  but  that,  nevertheless,  he 
went  upon  it  in  order  to  reach  his  desired  destination,  his  only 
alternative  being  to  go  around  three  sides  of  the  public  square, 
and  over  unimproved  streets,  and  the  evidence  further  shows 
that  the  way  was  light  at  the  time  plaintiff  went  upon  it,  but 
that  the  lights  went  out  when  he  was  only  about  half  way  over, 
in  such  case,  the  question  whether  or  hot  plaintiff  was  negligent 
in  going  upon  the  way,  and  in  going  forward  not  backward  after 
the  lights  went  out,  is  for  the  jury. 

HosEA,  J.;  HoFFHEiMER  and  Caldwell,  JJ.,  concur. 
Error  to  special  term. 

The  suit  below  was  for  damages  for  injuries  received 
while  passing  over  a  public  way — being  a  flight  of  wooden 
steps  leading  from  State  avenue  to  Kineon  avenue — which, 
through  negligence  of  the  city,  had  become  defective  and 
dangerous.  In  presenting  his  testimony,  plaintiff  admitted 
that  the  dangerous  and  defective  character  of  the  steps  was 
known  to  him  at  and  prior  to  the  time  of  the  injury. 
Coupled  with  this  admission,  however,  was  evidence  of  care 
and  of  the  further  fact  that  the  steps  afforded  the  only  ac- 
ce.-t  to  plaintiff's  residence  from  below  excepting  over  par- 
tially improved  streets  three  squares  around  (approximately 
1,200  feet).  There  was  also  testimony  showing  that  the 
steps  were  ordinarily  lighted  at  night  by  an  electric  light 
ubove ;  that  when  the  plaintiff  had  gotten  half  way  up  the 
^teps  on  the  night  in  question  the  light  went  out,  and  he  was 
:ompelled  to  proceed  in  darkness ;  also  that  he  was  proceed- 
ing carefully,  realizing  the  danger,  and  had  his  hand  on  the 
banister  as  a  guide  when  he  fell  and  was  injured. 

On  the  conclusion  of  the  testimony  for  plaintiff  the  court, 
on  motion,  instructed  a  verdict  for  defendant,  which  action 
is  assigned  as  error. 

Startmg  with  the  familiar  rule  that  contributory  negli- 
gence is  fatal  to  recovery,  (with  certain  exceptions  not  ap- 
plicable here),  the  further  rule  has  been  adduced,  namely, 
that  where  the  proof  required  to  establish  plaintiff's  injury 
includes  clear  proof  of  all  the  material  facts  relating  to  his 
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conduct  and  duty,  and  those  admit  of  no  reasonable  infer- 
ence but  that  of  negligence  on  his  part,  then  the  case  pre- 
sents matter  of  law  for  the  decision  of  the  court  only.  Cleve- 
land, C.  &  C.  Ry.  V.  Crawford,  24  Ohio  St.,  631,  634.  But 
in  the  above  case  the  court  also  establish  the  correlative 
rule  as  follows,  page  638: 

"The  law  in  cases  of  mutual  negligence  is,  that,  although 
there  may  have  been  negligence  on  the  part  of  the 
plaintiff,  yet,  unless  he  might,  by  the  exercise  of  ordinary 
care,  have  avoided  the  consequences  of  the  defendant's  neg- 
ligence, he  is  entitled  to  recover  (Timmons  v.  Railway,  6 
Ohio  St.,  105).  It  is  no  case  of  mutual  contribution  to  an 
injury,  where  the  injured  party  could  not,  by  the  exercise 
of  due  care,  have  avoided  the  consequences  of  another's 
carelessness." 

The  court  follows  this  a  little  later  with  the  rule  of  legal 
presumption  above  given,  and  states  the  antithesis  of  such 
rule  as  follows,  page  640: 

"But,  on  the  other  hand,  if  the  testimony  is  conflicting, 
the  facts  uncertain,  or  the  proper  inferences  to  be  drawn 
from  the  facts  and  circumstances  doubtful,  then  it  would  be 
error  for  the  court  to  withdraw  the  case  from  the  jury, 
or  direct  them  to  return  a  particular  verdict." 

In  the  case  of  SchaeHer  v.  Sandusky,  33  Ohio  St.,  246, 
the  rule  is  applied  in  a  case  of  a  sidewalk  rendered  danger- 
ous by  ice.  The  facts  were  submitted  to  a  jury  and  the 
court  entered  judgment  on  the  special  as  opposed  to  a  gen- 
eral verdict.  The  facts  found  were,  (i)  that  the  plaintiff 
knew  the  nature  and  character  of  the  obstruction ;  (2)  vol- 
untarily passed  over  it;  and  (3)  could  have  avoided  it. 
The  court  here  stated  the  law  to  be  that,  upon  these  facts 
shown,  the  injured  party  could  not  be  regarded  as  exercis- 
ing ordinary  prudence,  and,  consequently,  could  not  re- 
cover because  of  contributory  negligence.  To  reach  this 
conclusion  the  court  infer  from  the  special  findings  that 
plaintiff  could  "easily"  {sic)  have  avoided  the  obstruction, 
and  held  that  "under  such  circumstances  it  was  his  duty 
to  avoid  the  danger." 
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In  Conneaut  (Vtl.)  v.  Na^f,  54  Ohio  St.,  529,  in  stating 
the  point  decided  in  Schaefter  v.  Sandusky,  supra,  the  court 
say,  that  the  precise  question  left  undetermined  is,  in  sub- 
stance, whether  the  rule  applies  where  the  source  of  danger 
is  plainly  visible  as  well  as  where  it  is  actually  known; 
and  held  that  it  does  so  apply.' 

The  more  recent  utterance  of  the  Supreme  Court,  in  Bait, 
&  O.  Ry.  V.  McClellan,  69  Ohio  St.,  142,  is  the  logical  cor- 
ollary of  the  cases  cited,  namely,  that  where  the  plaintiff's 
testimony  raises  a  clear  presumption  of  contributory  negli- 
gence, and  he  offers  no  proof  tending  to  rebut,  it  is  the 
duty  of  the  court  to  direct  a  verdict. 

It  will  be  obvious  upon  the  state  of  the  law,  as  shown  in 
these  cases,  that  the  question  of  contributory  negligence 
is  usually  one  of  law  and  fact,  and  that  it  is  only  in  ex- 
ceptional cases  where  the  facts  are  so  clear  and  undisputed 
that  the  question  of  law  alone  remains  and  the  court  is 
justified  in  overriding  the  functions  of  the  jury,  as  indicated 
in  Bait.  &  O.  Ry,  v,  McClellan,  supra. 

In  the  case  at  bar  there  seems  to  us  to  be  at  least  one 
important  question  of  fact  to  be  determined  upon  the  tes- 
timony and  which  is  essential  under  the  established  rule, 
namely,  the  question  whether  the  danger  was  one  which 
could  have  been  "easily"  avoided.  The  court  below  seems 
to  have  assumed  that  to  go  upon  a  public  highway  known 
to  be  out  of  repair  and  dangerous  is  negligence  per  se,  but 
under  the  rule  of  Schaeiler  v.  Sandusky,  supra,  this  de- 
pends upon  whether  it  can  be  "easily"  avoided.  The  testi- 
mony in  this  case  shows  that  the  only  alternative  was  to 
go  around  three  sides  of  the  square,  over  streets  only  par- 
tially improved.  If  the  defective  passageway  could  not  be 
easily  avoided,  then  the  plaintiff  was  justified  in  going  over 
it;  and,  being  apprised  of  the  danger,  as  is  admitted,  "he 
must  exercise  greater  care  in  passing  over  them" — the  de- 
fects— "or  by  them,  than  if  they  did  not  exist."  i  Shear- 
man &  Redfield,  Negligence,  Section  375. 

The  proper  rule  applicable  to  the  case  in  hand,  we  think, 
is  that  stated  in  Beach,  Contr.  Neg.,  Section  274,  as  follows: 

"When  a  highway  is  out  of  order  it  is  held,  as  a  general 
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rule,  not  negligent  to  use  it  in  as  prudent  a  way  as  practi- 
cable, which  is  to  say  that  it  is  not  negligence  as  a  matter 
of  law.  *  *  *  But  when  the  condition  of  the  highway  is 
such  that  it  is  obviously  dangerous  to  go  upon  it,  and  it 
appears  that  the  plaintiff  might  easily  have  taken  another 
course  and  avoided  the  danger,  there  can  be  no  recovery  in 
case  of  injury.  To  go  upon  a  highway  under  such  circum- 
stances is  negligence  sufficient  to  bar  an  action  for  dam- 
ages. Mere  knowledge,  however,  of  defect  or  danger  in 
the  highway,  on  the  part  of  the  person  injured  thereby,  is 
not  conclusive  evidence  of  negligence  contributing  to  the 
injury.  As,  for  instance,  where  one  has  proceeded  so  far 
in  a  narrow  pass  before  being  warned  of  danger  ahead  that 
he  is  unable  to  turn  back." 

In  the  present  case  there  was  evidence  that  the  steps 
were  illuminated  when  plaintiff  approached  them,  and  the 
jury  could  have  found  that,  in  view  of  the  long  way  around 
as  the  only  alternative,  plaintiff  was  not  negligent  in  enter- 
ing upon  them.  If  they  were  further  satisfied — from  the 
testimony  to  that  effect — that  the  light  went  out  when  he 
was  half  way  up,  they  might  justly  have  concluded  that  it 
was  a  case  of  Hobson's  choice  whether  to  go  forward  or 
backward,  and  that  under  the  circumstances  of  the  case 
his  conduct  in  going  forward  was  not  negligent.  These 
were  matters  of  fact  for  the  determination  of  the  jury,  and 
we  think  it  was  error  to  deprive  them  of  their  function  in 
this  regard;  consequently,  the  action  of  the  court  below 
must  be  reversed  and  a  new  trial  awarded,  and  it  is  so 
ordered. 

Judgment  reversed  and  new  trial  awarded. 

W.  C.  McLean,  for  plaintiff. 

C  /.  Hunt,  City  Solicitor,  for  defendant. 
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William  M.  Ampt  v.  City  of  Cincinnati  et  al.* 

1.  An  action  commenced  by  a  tax-payer  as  such,  under  favor  of 

1536-668,  Revised  Statutes,  to  enjoin  the  operation  of  an  al- 
leged illegal  contract  entered  into  between  the  municipality 
and  a  railroad  company,  will  be  dismised  at  plaintiff's  costs, 
when  it  appears  from  the  evidence  that  the  action  is  not 
brought  in  good  faith  for  the  purpose  of  protecting  the  munic- 
ipality, but  in  the  interest  and  at  the  instance  of  a  rival  and 
competing  railroad  company.  The  privilege  conferred  upon 
tax-payers  by  said  statute  is  conferred  strictly  in  a  public 
capacity  and  for  the  public  benefit,  and  not  to  further  private 
schemes  or  interests. 

2.  Before    a    tax-payer    can    maintain    an    action    under    favor    of 

Revised  Statutes,  1778,  to  enjoin  the  operation  of  an  illegal 
contract  entered  into  by  the  municipality,  the  corporation  coun- 
sel is  entitled  to  a  reasonable  length  of  time  after  request  of 
the  tax-payer  to  bring  the  action  in  which  to  make  a  necessary 
examination  into  the  matter  brought  to  his  attention,  and  a 
mere  refusal  on  his  part  to  bring  suit  "to-day  or  to-morrow,*' 
or  until  he  had  '^sufficient  time  to  determine  whether  or  not 
such  should  be  brought,"  is  not  such  a  failure  to  act  as  will 
warrant  a  tax-payer  in  commencing  suit  forthwith,  in  the 
absence  of  an  exigency  inherent  in  the  subject-matter  of  the 
suit  requiring  immediate  action.  A  fortiori  when  the  only 
exigency  existing,  if  any,  was  by  reason  of  the  neglect  of 
plaintiff  himself  in  delaying  his  request. 

3.  The  petition  of  a  tax-payer  in  a  suit  commenced  under  favor 

of  Revised  Statutes,  1778,  which  makes  no  claim  that  the 
tax-payer  or  the  public  are  in  any  manner  injured  by 
the  alleged  illegal  contract  sought  to  be  enjoined,  either  by 
increase  in  taxation,  or  otherwise,  or  that  such  contract  is  not 
beneficial  to  such  interests,  is  defective,  in  that  the  ordinary 
grounds  of  injury  of  a  tangible  nature,  the  prevention  of  which 
is  the  predicate  of  injunction  proceedings,  are  wholly  wanting. 

4.  Implied  power,  ex  necessitate,   is  conferred  upon  the  commis- 

sioners of  the  Cincinnati  waterworks  by  (Revised  Statutes, 
2435-1  to  2435-18),  in  the  absence  of  express  limitations  con- 
tained therein,  to  contract  with  reference  to  the  prop- 
erty and  undertaking  under  its  control,  without  securing 
the  consent  or  concurrent  action  of  the  board  of  legislation  or 
other  officer  or  board  of  the  municipality. 


♦  Affirmed  by  Supreme  Court,  74  O.  St. 
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5.  Transportation  facilities,  such  as  can  alone  be  afforded  by  a  rail- 

road company  operating  as  a  general  common  carrier,  are  dis- 
tinctly within  the  general  scope  of  the  undertaking  entrusted 
to  the  commissioners  of  the  Cincinnati  waterworks,  and  are 
contemplated  by  the  act  under'  which  the  work  is  being  carried 
out;  and  contracts  securing  such  facihties  are,  therefore,  within 
the  discretionary  power  of  the  trustees.  Hence,  said  commis- 
sioners may,  in  the  exercise  of  their  power,  grant  to  a  railroad 
company  a  permissive  right,  for  a  term  of  years,  to  the 
surplus  use"  of  a  railroad  over  the  property  of  their  trust, 
it  appearing  that  such  arrangement  is  necessary  and  germane 
to  the  waterworks  system,  and  also  highly  beneficial  both  to 
the  commissioners  in  carrying  out  their  work,  and  to  the  gen- 
eral public. 

6.  A  lease  by  the  Cincinnati  waterworks  commissioners  of  surplus 

use  of  property  to  a  railroad  company  for  a  term  of  years, 
and  assisting  in  laying  a  track  over  such  property,  the  trustees 
reserving  the  ownership  and  control  of  the  property  to  the 
public,  does  not  involve  the  municipality  in  a  joint  enterprise 
or  partnership  relation  with  the  company,  especially  when  the 
arrangement  between  the  commissioners  and  railroad  was  nec- 
essary in  order  to  enable  the  former  to  carry  out  their  trust. 

7.  In  the  exercise  of  purely  governmental   functions  the   munici- 

pal authorities  charged  therewith  ate  bound  to  transmit  the 
power  entrusted  to  them  to  their  successors  unimpaired;  but 
in  the  exercise  of  proprietary  functions,  such  rule  does  not 
apply,  because  they  act  and  contract  for  the  private  benefit 
of  the  municipality  and  its  inhabitants,  and  they  may,  there- 
fore, exercise  their  business  judgment  as  private  trustees. 
Hence,  the  commissioners  of  the  Cincinnati  waterworks,  being 
charged  with  the  exercise  of  proprietary  functions  of  a  quasi- 
private  nature  in  carrying  out  the  work  entrusted  to  their 
charge,  are  therefore  trustees  in  fact,  and  as  such  are 
governed  by  many  of  the  considerations  applicable  to  individ- 
uals who  are  under  the  responsibilities  and  duties  of  trust 
management;  and  it  appearing  that  the  leasing  of  surplus  prop- 
erty to  a  railroad  company  is  for  a  purpose  germane  to  the 
objects  of  their  undertaking,  and  not  an  abuse  of  the  power 
conferred  upon  them,  such  transaction  will  be  upheld,  notwith- 
standing it  is  for  a  period  extending  beyond  that  required  for 
completing  the  undertaking  of  the  commissioners. 

8.  Where   the   pow^er  to   contract   in   the   independent   relation   of 

trustees  exists,  the  only  question  that  can  be  raised  concerning 
a  given  contract  is  whether  it  is  an  abuse  of  the  powers  of 
the  trustees,  as  shown  by  its  terms  and  scope  and  the  sur- 
rounding circumstances.  The  time  of  the  contract  is  simply 
an  element,  like  any  other,  to  be  considered  in  this  connection, 
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and  the  fact  that  the  rights  granted  extend  beyond  the  tenure 
of  the  trusteeship  is  immaterial,  unless  the  contract  is  of  such 
nature  that  the  term  thereof  points  to  an  abuse  of  power. 


W.  M.  Ampt,  E.  G.  Kinkead  and  C.  B.  Ellis,  for  plaintiff. 

The  board  had  nd  power  to  alienate  any  of  the  land  to  the 
railway  company  for  common  carrier  purposes.  Especially 
not  for  the  period  of  the  grant  after  the  completion  of  the 
work.  R.  S.,  1678,  2407,  2435-6,  2435-13;  Sections  1655, 
16556,  2212,  2408,  Revised  Statutes;  State  v.  Railway^  37 
Ohio  St.,  157,  158,  169,  176. 

The  board  is  a  building  commission  merely.  Its  mem- 
bers are  not  public  officers,  but  trustees,  as  the  act  describes 
them.  Walker  v.  Cincinnati,  21  Ohio  St,  14;  2435-1, 
2435-6*  2435-12,  2435-14;  State  V.  Railway,  37  Ohio  St., 

157- 

The  franchise  in  question  involves  a  joint  use  and  com- 
mingling of  public  property  and  funds  with  private  prop- 
erty and  violates  Section  6,  Article  VIII,  of  the  Constitu- 
tion. Garland  v.  Montgomery  Co,  (Bd.  of  Rev.),  87  Ala., 
223  (6  So.  Rep.,  402)  ;  Alter  v.  Cincinnati,  56  Ohio  St.,  47; 
Wyscaver  v.  Atkinson,  37  Ohio  St.,  80;  Walker  v.  Cin- 
cinnati, 21  Ohio  St.,  14,  54. 

The  refusal  of  the  corporation  counsel  to  bring  the  suit 
before  the  going  into  effect  of  the  new  code,  justifies  the 
tax-payer  to  treat  his  refusal  as  final.  Section  137  of  the 
Municipal  Code;  R.  S.,  1774,  1777,  1778. 

The  competing  railroad  company  being  a  tax-payer  had 
the  right  to  bring  a  suit  itself  under  1536-668,  R.  S.,  and 
so  had  the  right  to  co-operate  with,  and  aid  the  tax-payer 
who  did  bring  this  suit. 

If  a  tax-payer  in  fact  makes  out  a  case  under  1536-667, 
R.  S.,  1777,  his  motive  in  bringing  the  suit  can  not  be 
made  an  issue.  Raynolds  v.  Cleveland,  24  O.  C.  C,  215; 
Hamilton,  G,  &  C,  Trac.  Co.  v.  Parish,  67  Ohio  St.,  t8i  ; 
State  V.  Columbus  (Bd.  of  Ed.),  35  Ohio  St.,  368,  382, 

383. 
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HOSEA,   J. 


I.  Suit  is  brought  by  the  plaintiff,  in  his  capacity  of 
tax-payer  under  the  statute  (Section  1778)  in  that  behalf, 
to  restrain  operation  of  a  contract  entered  into  by  and 
between  the  "Board  of  Trustees,  Commissioners  of  Water 
Works,"  in  behalf  of  the  city  of  Cincinnati,  on  the  one  part, 
and  the  Cincinnati,  Georgetown  &  Portsmouth  Railroad 
Company,  on  the  other,  on  December  10,  1901. 

For  the  sake  of  brevity,  a  detailed  recital  of  the  plead- 
ings, and  the  documentary  and  other  evidence  submitted 
in  the  cause,  and  the  many  points  made  in  the  very  able 
arguments  of  counsel,  being  unnecessary,  only  such  refer- 
ences thereto  will  be  made  as  may  serve  to  indicate  the 
grounds  of  the  views  herein  expressed. 

The  contention  of  the  plaintiff  is,  in  brief,  that  the  con- 
tract in  question  which  grants  the  Cincinnati,  Georgetown 
&  Portsmouth  Railroad  Company  a  permissive  right  for 
a  term  of  years  to  operate  their  railway  over  and  through 
the  water  works  property  near  California,  Ohio,  is  void 
as  being  beyond  the  power  of  the  board  of  water  works 
commissioners  to  make.  But  among  the  defenses  pleaded 
is  one  that  lies  at  the  threshold  of  the  inquiry,  being  in  the 
nature  of  a  plea  in  abatement,  namely,  that  the  action  is 
not  brought,  as  it  purports,  in  the  interest  of  the  city  of 
Cincinnati,  or  its  tax-payers,  but  in  the  real  behalf  and 
interest  of  a  rival  and  competing  railroad  company  also 
operating  a  line  of  railway  over  and  through  the  property 
under  control  of  said  water  works  commission,  to  a  com- 
mon competing  point  at  Coney  Island  lying  beyond,  for 
the  purpose  of  defeating  and  embarrassing  the  Cincinnati, 
Georgetown  &  Portsmouth  Railroad  Company  in  respect 
of  its  rights  acquired  under  said  contract. 

This  defense  raises  a  legal  question  as  to  the  right  of  a 
tax-payer  to  use  the  privilege  given  him  by  the  statute  in 
behalf  of  the  public  for  other  and  private  interests. 

The  question  has  a  double  aspect,  arising,  first,  under  the 
code  provision  requiring  that  suits  shall  be  brought  in  the 
name  of  the  real  party  in  interest,  and,  second,  under  the 
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well-known  rule  that  equity  will  not  permit  its  jurisdiction 
to  be  used  as  a  mere  cover  for  a  collateral  attack. 

In  this  case  the  evidence  shows  (and  the  plaintiff  ad- 
mits), that  he  appeared  before  the  water  works  commis- 
sioners as  the  paid  attorney  and  in  the  interest  of  the  then 
Cincinnati  &  Eastern  Railway  Company,  in  December, 
1 90 1,  to  oppose  the  making  of  the  contract  in  question,  for 
which  service  he  was  paid  $100  by  said  company. 

It  is  next  shown  that  on  July  i,  1902,  a  petition  in  quo 
warranto  was  filed  in  the  State  Supreme  Court  against  the 
Cincinnati,  Georgetown  &  Portsmouth  Railroad  Company — 
said  petition  being  signed  by  the  attorney-general  and  by 
the  general  counsel  for  the  then  Cincinnati  &.  Eastern  Rail- 
way Company — setting  forth  the  above  mentioned  con- 
tract of  December  10,  1901  (the  same  as  here  in  question), 
and  claiming  ouster,  because  of  the  invalidity  of  said  con- 
tract, upon  substantially  the  same  grounds  as  are  urged 
in  the  suit  at  bar;  and  that  upon  the  hearing  of  said  cause 
in  the  Supreme  Court  the  argument  was  made,  and  brief 
prepared  and  submitted,  by  said  attorney  of  the  Cincinnati 
&  Eastern  Railway  Company  and  an  associate,  as  principal 
counsel. 

It  next  appears  that  in  another  similar  proceeding  in 
the  Supreme  Court,  filed  on  July  25,  1902,  against  the  Cin- 
cinnati &  Eastern  Railway  Company,  said  company  was  de- 
fended by  its  same  attorney. 

In  the  first  of  these  cases,  counsel  for  the  competing  com- 
panies appeared  for  their  respective  clients,  urging  sub- 
stantially the  same  claims  and  defenses  as  are  urged  here, 
namely :  the  want  of  power  in  the  water  works  commission 
to  grant  such  rights ;  but  the  Supreme  Court  held  that  quo 
warranto  was  not  the  proper  proceeding  in  which  to  raise 
the  question  of  validity  of  the  contracts  in  question.  These 
facts  are  chiefly  material  as  showing  a  status  of  active 
controversy  between  the  two  companies  in  relation  to  the 
subject-matter  of  the  present  suit. 

This  suit  was  filed  May  i,  1903;  and  the  pltintiff  testi- 
fies that,  some  weeks  before  that  time,  his  attention  was 
called  to  the  matters  involved  in  it,  by  the  counsel  for  the 
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Cincinnati  &  Eastern  Railway  Company  who  showed  him 
the  judgment  and  papers  in  the  Supreme  Court  proceed- 
ings, and  wanted  him  to  look  into  the  matter  with  a  view 
to  his  bringing  the  present  suit,  as  they  wanted  him  to  test 
the  question.  Later,  something  was  said  about  compensa- 
tion, and,  after  filing  the  suit,  he  was.  paid  by  the  Cincin- 
nati &  Eastern  Railway  Company  $100  and  they  agreed 
to  pay  him  $100  more  when  the  suit  should  be  determined 
in  this  court.  These  payments  and  agreements  are  further 
established  by  the  testimony  of  the  president  of  the  com- 
pany.    Plaintiff  further  testified  as  follows: 

**They  (meaning  the  Cincinnati  &  Eastern  Kailway  Com- 
pany) and  your  road  (meaning  the  Cincinnati,  Cxeorge- 
town  &  Portsmouth  Railroad  Company)  are  rival  railroads. 
They  are  interested  in  cutting  you  off  from  getting  to 
Coney  Island." 

Plaintiff  also  admits  that  in  bringing  this  suit  ostensibly 
for  other  tax-payers,  he  had  in  mind  only  the  attorneys  of 
the  Cincinnati  &  Eastern  Railway  Company. 

The  state  of  facts  thus  disclosed  brings  the  question  of 
plaintiff's  right  to  prosecute  this  suit  sharply  into  consid- 
eration in  a  forum  where  equity  and  good  conscience  on 
the  part  of  litigants  are  the  mainsprings  of  its  action. 

Before  a  statute  of  this  nature  was  enacted,  a  tax-payer 
had  no  right  to  invoke  a  remedy  of  this  nature,  except 
where  his  own  property  rights  were  put  in  jeopardy  by 
the  act  in  question,  against  a  municipality.  Beach,  In- 
junction, Par.  13.  The 'power  to  do  so  was  placed  in  his 
hands  as  a  privilege  to  be  exercised  in  a  public  capacity 
and  for  the  public  benefit. 

The  language  of  our  statute,  R.  S.,  1778.  is:  "It 
shall  be  lawful  for  such  tax-payer  to  institute  such  suit  fpr 
such  purpose  in  his  own  name  on  behalf  of  the  corp)ora- 
tion,"  etc.,  and  if  the  court  is  satisfied  that  the  case  is  well 
founded  in  law,  or  that  the  tax-payer  jiad  good  cause  to 
believe  so,  he  is  allowed  costs  and  reasonable  counsel  fees; 
thus  indicating  clearly  to  my  mind  a  recognition  of  the  fact 
that  this  privilege  is  conferred  upon  a  tax-payer  strictly 
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in  a  public  capacity,  for  that,  in  a  proper  case,  he  is  to  be 
compensated  therefor,  either  by  the  public  funds  or  as  part 
of  the  costs  of  the  suit  to  be  assessed  against  the  defendants. 

It  certainly  should  not  be  contended  that,  in  consider- 
ing such  a  case  from  the  standpoint  of  equity  and  justice, 
a  court  of  equity  should  ignore  the  time-honored  and  set- 
tled principles  that  constitute  the  warp  and  woof  of  its 
jurisdiction  and  shut  its  eyes  to  the  obvious  evils  that  would 
flow  from  permitting,  in  a  case  where  the  fact  is  plainly 
proven  and  openly  admitted,  a  party  to  farm  out,  for  a 
money  consideration,  to  private  interests  and  for  private 
benefit  solely,  the  high  privilege  conferred  by  the  statute. 

Yet  it  is  so  contended  in  this  case ;  and  it  is  claimed  that 
the  Supreme  Court  has  so  decided.  But  the  case  referred 
to  in  argument,  Hamilton,  G.  &  C.  Trac.  Co.  v.  Parish,  67 
Ohio  St.,  181,  194,  does  nothing  of  the  sort,  but  merely 
reiterates  a  familiar  doctrine,  namely,  that  in  prosecuting 
a  private  right  cognizable  in  a  court  of  competent  jurisdic- 
tion, the  motives  of  a  party  are  immaterial. 

The  true  principle  involved  here  is  well  set  forth  by  the 
Court  of  Appeals  of  South  Carolina,  in  an  early  case,  a5 
follows,  and  I  quote  from  the  opinion  in  that  case: 

"The  redress  of  private  wrongs,  and  the  suppression 
and  punishment  of  crimes  and  misdemeanors,  as  a  means 
of  promoting  the  happiness  of  mankind,  are  the  leading 
objects  of  the  government  and  laws  of  every  well-regulated 
society.  The  pursuit  of  right,  whether  public  or  private, 
can  never  be  an  offense  where  justice  alone  is  the  end  in 
view ;  but  every  perversion  of  the  machinery  of  law  to  other 
purposes  by  coupling  it  with  improper  objects  is  reprehen- 
sible *  *  *.  He  who  brings  a  public  offender  to  justice 
does  well ;  but  Tie  who  uses  a  public  prosecution  as  a  means 
of  gratifying  a  passion  for  mischief,  or  for  the  sake  of 
filthy  lucre,  is  an  offender  of  no  ordinary  magnitude." 
State  V.  Chitty,  i  Bailey  (S.  C),  379,  400,  401. 

These  general  views  have  been  recognized  and  applied 
in  cases  like  that  at  bar  in  this  and  other  jurisdictions. 
Thus,  in  Gallagher  v.  Johnson,  i  Dec,  264  (31  "Bull.,  24), 
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in  the  court  of  common  pleas  of  this  county,  a  tax-payer's 
suit  based  upon  the  statute  in  question  was  dismissed  upon 
the  ground  that  it  appeared  at  the  trial  to  have  been  brought 
at  the  request  of  a  person  or  corporation  whose  inter- 
ests were  inimical  to  the  municipal  corporation,  and  that 
the  tax-payer  had  been  indemnified  by  him  or  it  for  the 
fees  and  charges  of  the  suit.  The  very  able  opinion  of 
Judge  Wilson  treats  the  subject  at  length,  citing:  Hensly 
V.  Hamilton  (City),  2  Circ.  Dec,  114  (3  R.,  201)  ;  Knorr 
V.  Miller,  3  Circ.  Dec,  297  (5  R.,  609)  ;  Simmons  v.  Toledo, 
3  Circ.  Dec,  64  (5  R.,  124)  ;  Shane  v.  Railway,  3  Circ 
Dec,  674  (7  R.,  84)  ;  and  distinguishing  Brockman  v.  Cres- 
ton  {City),  79  Iowa,  587,  588  (44  N.  W.  Rep.,  822)  ;  and 
Mazet  V.  Pittsburg,  137  Pa.  St.,  548  (20  Atl.  Rep.,  693). 
Judge  Wilson's  conclusion  is  thus  stated,  page  265: 

"Now,  certainly,  if  the  right  to  bring  this  action  is  a 
privilege  conferred  upon  the  plaintiffs  for  the  purpose  of 
protecting  the  corporation,  if  the  plaintiffs  have  commenced 
the  action,  not  for  the  purpose  of  protecting  the  corpora- 
tion, but  for  the  purpose  of  advancing  the  rights  of  pri- 
vate individuals  under  the  guise  of  protecting  the  corpora- 
tion, it  is  an  abuse  of  the  privileges  confered  by  the  statute, 
and  the  plaintiffs  are  not  entitled  to  any  standing  in  this 
court." 

In  Mazet  v.  Pittsburg,  supra,  the  plaintiff  was  shown  to 
be  a  property  holder  on  the  line  of  the  paving  improvement 
and  directly  affected  by  it.  The  court  in  that  case  said, 
page  564 : 

"If  it  appeared  that  the  plaintiff  was  a  mere  volunteer, 
without  direct  personal  interest  in  the  controversy,  or  that 
he  had  bought  his  way  into  it  since  the  acts  complained  of 
occurred,  his  position  would  be  different,  *  *  *  but  he 
avers,  and  they  admit,  that  he  *  *  *  is  a  property  owner 
on  the  street,  and  as  such  liable  to  be  assessed  for  the 
paving,  *  *  *  in  short,  that  he  has  a  direct  and  substan- 
tial pecuniary  interest  in  the  controversy.  *  *  '•^ 

"We  also  agree  with  the  court  below  that  the  question 
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of  plaintiff's  standing  in  court  should  have  been  raised  by 
a  plea  in  the  nature  of  a  plea  in  abatement;  but  *  *  * 
there  is  nothing  in  the  facts  of  this  case  to  sustain  it." 

The  decision  of  Judge  Wilson  is  sustained  and  approved 
by  the  circuit  court  in  Brown  v.  Toledo  lo  O.  C.  C,  642 
(I  quote  from  page  116),  as: 

"A  case  arising  in  Cincinnati,  in  which  there  was  a  very 
full  and  very  fair  discussion  of  the  question,  and  which  it 
seems  to  us  is  a  very  corect  statement  of  the  law ;"  and  the 
court  further  say,  "and  we  are  pretty  strongly  of  the  opin- 
ion that  if  that  fact  had  appeared  on  the  trial  here,  that  that 
action  [dismissal]   would  have  been  had  in  this  court." 

Judge  Pugh,  of  the  Franklin  Common  Pleas,  in  Fergus  v. 
Columbus  (City),  8  Dec,  290  (6  N.  P.,  82),  in  dismissing 
a  tax-payer's  suit  upon  other  grounds,  cites  with  approval 
the  same  principle,  saying,  page  292: 

"When  the  bone  of  contention  is  touching  a  contract 
awarded  by  the  municipal  corporation  to  one  of  several 
competitors,  a  suit  prosecuted  nominally  by  a  tax-payer, 
but  in  reality  to  help  a  disappointed  competitor  for  the 
contract,  would  be  a  gross  abuse  of  the  rights  conferred  by 
the  statute,  and  courts  will  refuse  to  exercise  the  juris- 
diction when  that  fact  is  shown." 

In  Hull  V.  Ely,  2  Abb.,  N.  C,  440,  the  New  York  Supreme 
Court,  by  Van  Brunt,  J.,  dismissed  a  tax-payer's  suit 
brought  upon  a  similar  statute  of  New  York.    He  says : 

"It  is  claimed  on  the  part  of  the  plaintiff  that  he,  being  a 
tax-payer,  the  act  gives  him  the  absolute  right  to  maintain 
the  action.  The  provision  of  the  act  is,  that  actions  must  be 
prosecuted  by  a  tax-payer  to  prevent  waste  or  injury  to  the 
property  of  the  corporation;  hence  it  is  apparent  from  the 
language  of  the  statute  that  if  such  is  not  the  object  of  the 
action  *  *  *  no  power  is  conferred  upon  the  court  to  en- 
tertain the  suit.  The  evident  intent  of  the  act  was  to 
give  a  tax-payer  a  standing  in  court  for  the  protection  of 
the  interests  of  tax-payers  *  *  *  but  not  for  the  further- 
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alnce  of  the  schemes  of  parties  who  have  no  right  *  *  *  to 
claim  the  protection  of  the  court. 

"It  is  apparent  from  the  circumstances  of  this  case,  that 
the  plaintiff  has  not  commenced  this  action  to  protect  his 
interests  as  a  tax-payer,  but  the  real  parties  in  interest  are 
the  persons  now  using  the  ferry  franchises  and  conse- 
quently he  has  no  right  to  call  upon  the  court  for  this  exer- 
cise of  its  equitable  powers." 

In  this  same  connection  may  be  considered  a  further 
objection  made  by  the  defendants  touching  the  right  of  the 
plaintiff  to  maintain  this  suit,  namely:  That  the  corpora- 
tion counsel  did  not  fail  to  bring  the  action  when  requested 
by  plaintiff,  as  contemplated  by  the  statute. 

The  facts  in  this  regard  are,  that  on  April  27,  the  plaintiff 
mailed  his  letter  requesting  that  suit  be  brought  to  restrain 
the  city  from  permitting  the  Cincinnati,  Georgetown  & 
Portsmouth  Railroad  Company  to  operate  its  railroad 
through  the  water  works  property,  "except  as  may  be  neces- 
sary for  the  proper  and  lawful  conduct  and  operation  of 
said  water  works  during  its  construction,  and  thereafter." 

The  corporation  counsel  responded  next  day  that  he 
desired  to  examine  records  of  the  Supreme  Court  in  certain 
cases  pending,  in  which  the  question  was  involved;  and  on 
May  I,  in  response  to  requests  by  telephone  for  an  imme- 
diate answer,  writes  that  the  records  had  been  received,  on 
April  30,  and  that  owing  to  his  preoccupation  in  duties 
involved  in  the  pending  changes  to  be  made  in  city  affairs 
by  the  new  code  about  to  go  into  effect,  he  had  not  sufficient 
time  to  make  the  necessary  examination,  and  declined  to 
bring  suit  "to-day  or  to-morrow,"  or  until  he  had  "sufficient 
time  to  determine  whether  or  not  such  suit  should  be 
brought."  Plaintiff  thereupon  filed  his  suit  on  that  same 
day,  May  i. 

Plaintiff  in  argument  seeks  to  justify  his  action  by  the 
fact  that  the  new  code,  adopted  by  the  General  Assembly  in 
1902,  and  which  was  to  take  effect  on  May  4,  1903,  con- 
tained a  provision  barring  suits  of  this  nature  after  one 
year  from  date  of  the  contract.    He  claims  that  in  conse- 
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quence  an  exigency  existed  which  made  the  delay  of  the 
corporation  counsel  constructively  a  failure  tor  act,  because 
not  to  so  act  was,  in  effect,  to  deprive  him  of  his  right. 

The  argument  admits  that  there  was  no  failure  in  fact 
It  is  not  claimed  that  the  delay  for  purposes  of  investiga* 
tion  was  unreasonable,  and  certainly  the  importance  of  the 
question  in  \"iew  of  the  pendency  of  proceedings  in  the 
Supreme  Court,  would  negative  such  claim  if  made, 
especially  at  a  time  when  the  impending  change  in  munici- 
pal government  threw  upon  the  corporation  counsel  an 
unusual  burden  of  pressing  duties. 

The  time  for  taking  effect  of  the  new  code  had  been 
known  to  plaintiff,  as  to  all  others  interested,  for  a  long 
time;  and  he  admits  that  he  had  the  matter  of  this  suit 
under  consideration  some  months  before  it  was  filed. 
There  was  no  exigency  inhering  in  the  subject-matter  of 
the  suit.  The  status  complained  of  had  existed  ever  since 
he  himself  opposed  the  contract  in  1901.  The  only  exigency 
that  existed — if  so  it  may  be  called — was  by  reason  of  the 
neglect  of  the  plaintiff  himself  in  delaying  his  request.  His 
argument  in  justification,  therefore,  lacks  both  propriety 
and  cogency,  for  his  experience  as  a  lawyer  surely  must 
have  taught  him  that  a  reasonable  time  must  be  allowed  a 
public  officer,  under  such  circumstances,  to  examine  into 
the  probable  merits  of  such  a  suit;  and  that  the  "failure" 
contemplated  by  the  statute,  can  be  predicted  only  upon  a 
refusal  to  act  or  an  actual  failure  to  do  so  beyond  a  rea- 
sonable time  required  for  investigation,  neither  of  which 
contingencies  is  shown  in  this  case. 

In  a  court  of  equity,  diligence  in  asserting  a  right  is 
always  commended,  and  one  who  is  shown  to  have  slept 
upon  his  rights  is  often  remitted  to  continued  somnolence — 
out  of  court. 

2.  The  cause  has  been  fully  argued  on  its  merits ;  and  as 
it  is  of  much  public  importance,  and  a  dismissal  of  the 
action  upon  grounds  that  do  not  involve  decision  upon  the 
merits,  might  result  in  prolonged  delays  in  litigation  before 
reaching  a  final  determination,  the  entire  contention  will 
be  disposed  of,  so  far  as  it  may  be  done  in  this  court,  by 
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consideration  of  the  merits  of  the  cause,  notwithstanding 
the  objections  hereinbefore  discussed. 

The  plaintiff;  in  his  final  brief,  summarizes  his  contention 
in  these  words: 

*'Of  course  the  city's  interests  are  to  be  considered.  That 
is  what  this  suit  is  for, — to  determine  whether  any  of  its 
property  can  be  turned  over  to  the  absolute  control  of  a 
money-making  corporation  for  thirty-five  years  to  do  a 
commercial  and  general  railroad  business.  Such  purpose  is 
not  germane  to  a  water  works  system." 

The  petition  alleges  in  substance:  (i)  That  the  Cin- 
cinnati, Georgetown  &  Portsmouth  Railroad  Company  is 
operating  a  line  of  railway  from  Carrel  street,  Cincinnati, 
through  the  water  works  property  to  a  point  beyond,  doing 
a  common  carrier  business;  and  that  said  line  was  con- 
structed through  said  water  works  grounds  at  the  joint 
expense  of  the  water  works  commissioners  and  the  railroad 
company.  (2)  That  the  construction  of  said  railway  and 
its  operation  as  a  common  carrier  are  by  authority  of  said 
commissioners,  but  without  authority  of  the  board  of  legis- 
lation of  the  city,  although  said  board  of  legislation  is 
fully  advised  of  the  facts,  and  has  taken  no  steps  to  pre- 
vent the  diversion  of  the  grounds  and  the  operation  of  said 
railway.  (3)  That  the  railway  company,  unless  enjoined, 
will  continue  so  to  operate  for  thirty  years.  Wherefore  the 
court  is  asked  to  adjudge  the  said  operation  to  be  in  con- 
travention of  the  law  and  an  abuse  of  the  corporate  powers 
of  the  city;  and  to  enjoin  the  same  and  direct  the  removal 
of  said  track,  "except  as  far  as  may  be.  necessary  for  the 
necessary  and  lawful  conduct  and  operation  of  the  road 
through  the  said  water  works  during  construction,  and 
thereafter." 

It  will  be  noted  that  there  is  here  no  claim  that  the  tax- 
payer or  the  public  are  in  any  manner  injured,  either  by 
increase  of  taxation  or  otherwise;  nor  that  the  permission 
or  authority  given  the  railroad  company  is  in  any  way 
injurious  to  the  interests  of  the  city  or  the  public,  nor, 
indeed,  that  it  is  not  beneficial  to  those  interests.     The 
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ordinary  grounds  of  injury  of  a  tangible  nature,  the  pre- 
vention of  which  is  the  predicate  of  injunction  proceedings, 
are  wholly  wanting.  This  action  is  based  upon  the  bare 
statutory  right  without  aid  from  extrinsic  facts. 

And  it  will  be  further  noted  that  the  sole  ground  of 
illegality  claimed,  excepting  an  allegation  that  the  trackway 
over  the  waterworks  property  was  constructed  at  joint  pri- 
vate and  public  expense,  is,  that  the  board  of  legislation 
of  the  city  has  not  given  its  consent  to  the  authority 
derived  by  the  company  from  the  commissioners. 

The  so-called  "commissioners  of  water  works,"  styled 
also  "trustees,"  in  the  act,  were  appointed  by  the  governor 
of  Ohio  under  the  provisions  of  and  with  powers  enumer- 
ated in  R.  S.  2435-1  to  2435-i8»  for  the  general  purpose 
of  providing  a  new  and  enlarged  plant  and  system  for  the 
water  supply  of  Cincinnati.  To  defray  the  costs  and  ex- 
penses of  the  w^ork,  they  were  authorized  to  borrow  $6,500.- 
000  and  subsequently  (95  O.  L.,  821)  $2,000,000  additional 
on  Ixihalf  of  the  city,  and  issue  bonds  therefor  signed  by 
the  president  of  said  commissioners  of  water  works  and 
the  city  auditor. 

The  manifest  purpose  of  the  act,  as  evidenced  by  its 
terms,  is  to  vest  in  said  commissioners  power  to  carry  out 
a  vast  undertaking.  They  were  to  adopt  plans  and  specifi- 
cations providing  for  construction  within  or  without  the 
city  limits,  including  a  long  list  of  enumerated  things,  and 
in  addition  "such  other  fixtures,  appliances  or  facilities,  as 
in  their  opinion  are  necessary."  They  are  given  full  power 
to  contract,  and  are  relieved  from  the  operation  of  special 
limiting  statutes  governing  the  city  authorities  in  its  con- 
tracting power.  The  full  power  of  eminent  domain  of  the 
city  is  vested  in  the  commissioners  relieved  of  the  necessity 
of  concurrent  action  of  any  other  officer  or  board ;  and  they 
are  authorized  to  acquire,  by  purchase  or  condemnation,  any 
real  and  personal  property  and  franchises  necessary  for  the 
work.  The  only  expressed  limitation  relates  to  the  mode 
of  making  certain  contracts,  taking  vouchers  for  money 
payments,  etc.     It  is  also  provided  that  upon  final  comple- 
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tion  of  the  work,  it  shall  be  surrendered  to  the  city  board 
having  charge  of  the  water  supply. 

In  considering  the  character  of  the  powers  granted  under 
this  act,  I  can  but  repeat  here  what  I  said  in  Cincinnati  v. 
Railway,  14  Dec,  466,  in  the  general  term  opinion  (subse- 
quently approved  by  the  Supreme  Court  in  70  O.  St.  476) : 

"As  to  the  power  of  the  trustees  to  be  exercised  under 
the  act  in  question  [referring  to  an  act  giving  certain 
authority  to  the  Southern  railway  trustees],  we  can  enter- 
tain no  doubt.  Considering  the  important  character  of  the 
trust,  it  is  not  to  be  supposed  that  it  was  ever  intended  by 
the  Legislature  to  minimize  and  confine  the  powers  of  the 
trustees  in  the  premises,  but  rather  to  amplify  them  to  the 
full  measure  of  the  necessity ;  and,  certainly,  if  it  depended 
upon  questions  of  mere  statutory  construction,  we  should 
feel  constrained  to  apply  the  most  liberal  rules  recognized 
by  the  practice  of  courts  in  such  cases." 

Nor  is  it  to  be  supposed  that  in  dealing  with  such  a 
subject  as  that  in  question,  the  legislators  were  unaware 
that  they  were  creating  proprietary  powers  of  a  quasi-pri- 
vate nature  for  the  private  advantage  of  the  inhabitants  of 
the  city  of  Cincinnati  as  a  legal  personality,  and  not  powers 
of  that  other  class  relating  more  directly  to  purely  gO"vem- 
mental  functions.  In  respect  of  the  former  powers,  authori- 
ties charged  with  their  exercise  are  trustees  in  fact,  and 
governed  by  many  of  the  considerations  applicable  to 
individuals  under  the  responsibilities  and  duties  of  trust 
management.    Cincinnati  v.  Cameron,  33  Ohio  St.,  336. 

The  distinction  is  a  vital  one  in  this  case;  and  a  con- 
sideration of  the  magnitude  and  complex  character  of  the 
undertaking  and  a  study  of  the  text  of  the  act  creating  the 
commission,  which  enumerates  rather  than  defines  the  pow- 
ers granted,  suggests  the  familiar  doctrine  of  "implied 
powers,"  *as  applicable,  ex  necessitate,  and  as  fairly  within 
the  scope  and  intent  of  the  act. 

We  pass  now  to  a  consideration  of  the  contract  in  ques- 
tion in  the  light  of  the  facts. 

The  water  works  commission,  controlled  by  physical  con- 
ditions of  the  territory  in  and  contiguous  to  Cincinnati, 
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acquired  a  tract  of  land  several  miles  above  the  dty,  front- 
ing on  the  Ohio  river,  and  extending  thence  back  to  and 
ufxjn  the  hills  that  bound  the  river  valley,  thereby — ^it  may 
\)e  remarked  in  passing— controlling  the  Ohio  side  of  the 
great  natural  highway  of  the  valley  of  the  Ohio,  lying 
between  the  hills  and  the  river,  and  connecting  Cincinnati 
with  the  up-river  cities  and  towns. 

Obviously,  one  of  the  first  problems  of  the  situation  that 
confronted  the  commissioners  was  that  of  transportation. 
The  first  and  most  vital  of  the  "appliances"  and  "facilities" 
required  at  the  outset  of  the  work  was  a  railway  connection 
with  the  trunk  lines  entering  Cincinnati,  whereby  car  loads 
of  heavy  machinery  and  other  structures,  cast-iron  pipes  of 
large  size,  material  and  appliances  of  every  description, 
required  in  the  work  by  the  commissioners  or  contractors, 
could  be  brought  from  mine,  factory  or  quarry,  situated 
anywhere  in  the  United  States,  and  delivered  upon  the 
grounds  without  breaking  bulk.  Without  such  facilities, 
and  forced  to  depend  upon  the  river  or  the  only  other  then 
existing  highway,  a  turnpike  road,  it  would  have  been  im- 
fXissible  to  carry  out  the  intended  work  within  any  prac- 
ticable limit  of  cost. 

The  Cincinnati,  Georgetown  &  Portsmouth  Railroad,  a 
narrow-gauge  railway  of  limited  capacity,  was  the  only 
railway  available.  It  connected  with  the  Pennsylvania  sys- 
tem, and  through  it  with  other  leading  railways  of  the 
country,  at  Carrel  street  about  three  miles  away,  and 
touched  the  water  works  property  at  the  northwest  comer. 
The  commissioners  very  properly,  and  in  order — ^to  bor- 
row the  phrase  of  the  Supreme  Court — "to  get  everything 
ready  to  proceed  to  the  construction,"  built  a  suitable  rail- 
way track  upon  their  property  (so  that  the  whole  owner- 
ship and  control  thereof  might  be  in  the  public  as  our  law 
requires),  and  extended  it  by  a  necessary  viaduct  to  the 
boundary  line  of  the  property  at  a  point  nearest  the  Cin- 
cinnati, Georgetown  &  Portsmouth  railway.  This  was  done 
upon  the  understanding  embodied  in  the  contract  of  August 
5,  1898,  under  which  the  railway  company  proceeded  to 
rebuild  its  track  and  appurtenances  from  a  connection  with 
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said  water  works  viaduct  to  Carrel  street,  in  order  to  bring 
in  standard-gauge  cars  from  other  railways. 

Unquestionably  this  arrangement  was  a  most  desirable 
one  to  the  city,  for  not  only  was  the  contract  in  its  terms  in 
every  respect  favorable  for  the  city,  but  in  collateral  aspects 
was  beneficial  in  a  far-reaching  degree  as  an  important  fac- 
tor in  every  contract  for  supplies  of  all  kinds.  Indeed,  it 
was  vital  to  the  successful  accomplishment  of  the  entire 
work,  and  it  must  remain  an  important  factor  in  the  future 
maintenance  of  the  system. 

But  a  mere  spur-extension  into  the  water  works  grounds 
was  soon  found  to  answer  but  partialy  the  requirements 
of  the  situation.  Officers,  employes,  contractors,  workmen 
and  the  general  public  interested  in  the  work,  required  more 
frequent  and  regular  communication  with  the  city  than 
the  railway  company  was  justified  in  providing,  upon  the 
basis  of  the  water  works  business  alone. 

The  railway  company,  therefore,  extended  its  line  south- 
eastwardly  from  the  water  works  property  to  California  and 
Coney  Island,  and  the  commissioners,  by  a  contract  dated 
December  10,  1901,  leased  to  them,  non-exclusively,  for  a 
term  of  years,  the  surplus  use  of  the  trackway  through  its 
property  for  general  railroad  purposes,  and  authorized  them 
to  plant  poles  and  string  wires  for  electrical  propulsion, 
thereby  enabling  the  company  to  run  cars  at  frequent 
intervals  and  avoid  the  smoke  and  cinders  that  might  be 
detrimental  to  the  water  supply. 

Of  this  contract,  which  is  the  one  in  dispute  in  this  case, 
it  may  be  said  (as  also  of  the  first  contract),  that  so  far 
from  being  in  any  way  detrimental  to  the  city's  interests,  it 
is  in  all  respects  highly  beneficial.  It  will  suffice  here, 
without  setting  forth  the  contracts  in  full,  to  point  out  the 
salient  features  in  connection  with  the  objections  urged. 

Under  the  first  contract  the"  commissioners  were  to  build 
a  railway  of  standard  and  narrow  gauge  from  their  bound- 
ary line  nearest  the  Cincinnati,  Georgetown  &  Portsmouth 
railroad  across  the  water  works  lands  near  the  village  of 
California  (lying  just  beyond),  and  to  keep  in  repair  all 
embankments,  bridges,  trestles  and  piers  of  the  railway  so 
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constructed.  The  Cincinnati,  Georgetown  &  Portsmouth 
Railroad  Company  were  to  reconstruct  their  railway  from 
Carrel  street  station  to  connect  with  the  railway  thus  built 
by  the  commissioners,  and  were  to  operate  said  railway 
from  Carrel  street  to  and  upon  the  water  works  lands  and 
switch  cars  from  Carrel  street  under  specified  and  very  fa- 
vorable rates,  or  a  proportionate  part  of  any  through  rate 
made  direct  to  the  water  works  terminus,  and  to  pay  on 
each  car  loaded  in  full  or  in  part  thus  hauled,  a  certain 
price  during  the  construction  of  the  water  works. 

The  second  contract  recites  the  first  one,  and  contains  a 
declaration  of  the  commmissioners  that  the  rights  thereby 
provided  for  and  as  revised  and  modified  by  the  second  con- 
tract, are  necessary  for  the  construction  and  future  main- 
tenance of  the  works;  grants  permission  and  authority  to 
the  Cincinnati,  Georgetown  &  Portsmouth  Railroad  Com* 
pany  to  operate  with  the  necessary  equipment,  the  railway 
built  by  the  commissioners  over  the  water  works  property, 
to  the  village  of  California,  and  to  construct  certain  portions 
of  the  track  upon  the  water  works  lands  which  the  com- 
missioners  had  failed  to  construct  as  agreed,  and  maintain 
a  passenger  station  on  the  grounds.  It  is  provided  that  all 
track  thus  constructed  on  the  grounds  shall  belong  to  the 

ck  shall  be  maintained  by  the  company. 
After  completion  of  the  water  works,  electricity  only  is  to 
be  used  as  a  motive  power  in  the  operation  of  the  railway. 

Then  follow  minor  provisions  relating  to  the  protec- 
tion of  the  city's  interests  in  various  particulars,  as  con- 
ditions precedent  to  the  continued  operation  of  the  rail- 
road ;  and  reservation  of  a  right  to  permit  the  joint  use  of 
the  tracks  by  any  other  railway.  It  limits  the  term  of  the 
grant  or  lease  to  thirty  years ;  and  provides  for  a  car  license 
during  the  construction  of  the  water  works  and  a  flat  rental 
of  $500  per  year  thereafter  in  lieu  of  car  licenses,  with  a 
reservation  also  of  a  right  to  terminate  the  lease  at  any 
time  for  failure  of  the  railway  company  to  comply  with 
any  of  the  conditions  of  the  lease.  There  is  also  a  restric- 
tion upon  transfer  of  rights;  an  extension  of  switching 
rates  as  provided  in  the  first  contract,  during  the  contin- 
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uance  of  the  lease  and  requires  a  bond  of  $15,000  for 
faithful  performance  by  the  company. 

By  this  second  contract  in  addition  to  the  mere  delivery 
of  freight  cars  upon  the  water  works  property,  there  was 
established  a  direct,  speedy  and  frequent  communication 
with  the  city — for  the  Cincinnati,  Georgetown  &  Ports- 
mouth railway  also  connects  at  Carrel  street  with  the  street 
car  lines — ^by  which  the  officers,  workmen  and  the  general 
public  could  reach  the  works  at  will  and  at  small  expense. 
In  addition  to  this,  baggage,  express  matter  and  mails  are 
promptly  interchanged  with  equal  facility.  To  say  that 
these  things  are  not  germane  to  a  water  works  system,  is 
to  ignore  the  vital  conditions  incident  to  every  large  enter- 
prise carried  on  by  human  labor. 

The  advantages  accruing  to  the  city,  in  respect  to  the 
multitude  of  persons  necessarily  employed  in  the  work,  in 
cheapening  and  rendering  possible  the  securing  of  labor, 
were  second  only  to  those  relating  to  the  transportation  of 
heavy  freights  from  a  distance;  and  the  objections 
grounded  on  the  want  of  connection  between  water  works 
purposes  and  the  operation  of  the  railroad  as  a  common 
carrier  fall  of  their  own  weight. 

But  it  is  said  further  that  the  lease  contract  is  '*ultra 
vires"  and  "invalid,"  because  in  the  construction  of  the 
railway  through  the  water  works  property  there  was  a  joint 
enterprise  and  an  unlawful  mingling  of  public  and  private 
funds ;  and  further,  in  support  of  this  contention,  that  it  is 
"no  part  of  a  municipal  function  to  provide  railroad  facili- 
ties/* or  "to  turn  over  city  property  to  the  sole  control  of  a 
railroad  company  and  furnish  a  right  of  way  over  city 
grounds,  and  still  less,  to  expend  public  funds  thereon." 

But  this  objection  rests  upon  loose  thinking,  and  a  fail- 
ure to  observe  the  clear  distinction  hereinbefore  pointed  out 
between  purely  municipal  or  governmental  and  proprietary 
functions.  It  is  quite  clear  from  the  ternis  of  the  contract 
in  question  that  the  ownership  and  control  of  the  city  prop- 
erty is  carefully  reserved  to  the  public.  What  has  been 
done  was,  and  is,  simply  a  leasing  of  the  "surplus  use," 
which  does  not  in  any  way  involve  the  city  in  a  joint  enter- 
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prise  or  in  partnership  relations  of  any  kind  whatever.  It 
is  also  quite  clear  that  the  building  of  the  railway  over  the 
grounds  by  the  commissioners  was  necessary  for  reasons 
already  pointed  out. 

The   objection  is  based  upon   a   manifest  misstatement 
of  the  facts  to  support  a  misconception  of  the  law,  for  it  is 
obvious  upon   the  actual   facts  that  if  the   law  were  as 
embodied  in  the  objection,  every  leasing  of  municipal  prop- 
erty the  use  of  which  is  not  needed,  would  be  equally  a 
violation  of  the  law.    The  distinction  is  very  clearly  pointed 
out  in  the  case  of  this  plaintiff  against  the  city,  based  upon 
the  water  works  law  in  question,  and  cited  here  in  support 
of  his  contention.    Alter  v.  Cincinnati,  56  Ohio  St.,  47,  64. 
I  may  say,  however,  at  this  point,  that  the  other  counter- 
objection,  namely,  that  arising  upon  the  clause  of  the  con- 
tract providing  that  when  the  track  shall  be  taken  up  the 
material  therefor  shall  belong  to  the  company,  is  based  upon 
a  misconception  of  the  contract.    While  the  contract  in  that 
respect  is  possibly  a  little  obscure,  yet,  inasmuch  as  the 
second  contract  is  a  mere  revision  and  modification  of  the 
first,  taking  the  two  together  it  is  clearly  meant  that  the 
trackage  built  over  this  property  and  to  be  maintained  by 
the  railroad  company,  belongs  to  the  city ;  that  the  material, 
which,  in  the  event  of  tracks  being  taken  up,  shall  belong 
to  the  company,  can  have  reference  only  to  material  of  an 
incidental  nature. 

I  think  that  a  fair  construction  of  the  clause  in  question, 
taken  in  connection  with  the  similar  clause  in  the  first  con- 
tract. Just  what  that  material  is,  is  the  point  of  obscurity, 
but  it  is  explainable  upon  the  theory  that  the  commissioners, 
with  a  view  to  the  performance  of  their  part  of  the  first  con- 
tract, may  have  collected  some  material  which  they  intended 
to  be  used  in  the  construction  of  their  own  track,  as  they 
had  agreed  to  do ;  that  is,  material  other  than  track  proper, 
such  as  cross-ties,  material  for  ballast,  or  what  not,  which 
was  simply  material  which  the  track  incidentally  afforded, 
and  which  was  of  no  particular  value  in  itself. 

But  even  if  it  were  not  so,  under  this  contract  the  only 
occasion  for  taking  up  the  rails  would  be  after  the  conclu- 
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sion  of  the  contract,  and  certainly,  any  material,  whether 
trackage  or  anything  else,  which  had  to  be  maintained  and 
consequently  would  have  to  be  renewed  by  the  railroad 
company,  would  by  the  expiration  of  that  time  have  been 
fairly  and  equitably  the  property  of  the  company  and  not 
the  property  of  the  city,  because  a  period  of  thirty  years* 
operation  would  wear  out  even  rails.  But  while  I  do  not 
think  the  construction  to  be  given  includes  the  rails,  yet, 
even  if  it  did,  the  familiar  maxim  of  de  minimis  non  curat 
praetor  would  apply.  The  matter  is  of  such  small  account 
as  to  be  a  negligible  quantity  in  this  discussion. 

In  connection  with  the  last  mentioned  objection  it  is  also 
urged  that  the  contract  is  invalid  because  the  commissioners 
being  a  mere  ''building  committee'*  have  no  authority  to 
make  a  contract  continuing  beyond  the  period  required  for 
construction.  But  this  rests  upon  no  better  foundation  than 
the  others. 

In  the  exercise  of  purely  governmental  functions  the 
authorities  charged  with  them  are  bound  to  transmit  the 
powers  entrusted  to  them  unimpaired  to  their  successors, 
but  in  the  exercise  of  proprietary  functions,  they  are  con- 
trolled by  no  such  rule,  because  they  act  and  contract  for  the 
private  benefit  of  the  municipality  and  its  inhabitants,  and 
may  exercise  their  business  judgment  as  private  trustees 
might  do.  See  i  Dillon,  Munic.  Corp.  (3d  Ed.),  Par.  27 
and  66;  Cincinnati  v.  Cameron,  33  Ohio  St.,  336,  367; 
Safety  Insulated  Wire  &  C.  Co.  v.  Baltimore  (City),  66 
Fed.  Rep.  140  (13  C.  C.  A.,  375,  377;  25  U.  S.  App.,  166). 

It  is  clear  that  if  facilities  for  transportation  afforded 
by  a  railway  are  within  the  purview  of  the  powers  vested 
in  the  commission — and  of  this  I  think  there  can  be  no 
doubt  in  the  present  case — then,  obviously,  these  facilities 
could  be  paid  for  out  of  the  funds  provided  for  the  general 
purposes  of  the  work.  If  no  such  facilities  had  existed,  the 
necessity  might  possibly  have  justified  the  construction 
of  a  special  line  of  railway  at  a  very  large  expense;  for  it 
will  be  noted  that  the  power  to  acquire  franchises  is  express- 
ly given  in  the  act. 

But,  instead  of  thus  expending  the  public  money,  except 
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for  the  trackage  upon  its  own  grounds,  which  was  mani- 
festly proper,  the  commissioners,  very  wisely,  as  appears, 
negotiated  upon  the  basis  of  a  mere  permit  or  license, 
authorizing  the  use  for  a  limited  term  of  the  idle  increment 
of  the  trackage,  for  very  great  and  continuing  benefits  to 
the  city  and  the  public  in  respect  of  the  water  works,  present 
and  future,  and  incidentally  providing  for  the  maintenance 
of  the  trackage  by  the  lessee  and  a  source  of  revenue  there- 
from to  the  city.  Had  the  same  thing  been  done  by  a  board 
of  directors  of  a  private  corporation  as  trustees  for  the 
stockholders,  certainly  praise,  and  not  censure,  would  be 
freely  accorded. 

The  language  in  the  opinion  of  the  case  of  Pike's  Peak 
Poiver  Co.  v.  Colorado  Springs,  105  Fed.  Rep.  i,  13  (44 
C.  C.  A.,  333),  exactly  applies.  This  was  a  decision  ren- 
dered by  Judge  Sanborn  of  the  Circuit  Court  of  Appeals, 
and  concurred  in  by  all  of  the  other  judges.     He  says: 

**Now,  what  is  the  real  contention  of  the  counsel  for  the 
city  here?  It  is,  that  while  the  city  council  [water  works 
commissioners]  might  lawfully  have  contracted  for  these 
public  utilities,  and  have  taxed  its  constituents,  and  have  paid 
out  their  money  to  obtain  them,  it  had  no  power  to  obtain 
them,  it  had  no  authority  to  procure  them  for,  and  to  pay 
for  them  with  the  idle  water  power  [surplus  use  of  track- 
way] that  existed  in  the  water  system  of  the  city,  without 
the  expenditure  of  a  dollar  of  the  money  of  the  citizens. 
It  is,  in  fact,  that  municipal  corporations  hold  all  that  part 
of  public  utilities  which  they  can  not  apply  to  customary 
municipal  uses  in  trust  to  waste  to  the  loss  of  their  cestuis 
que  trustcnt,  and  not  in  trust  to  use  for  their  benefit.  This 
proposition,  when  reduced  to  its  last  analysis,  finds  no  sup- 
port in  reason  or  authority.  *  *  *  Municipalities  and  their 
officers  have  the  power,  and  it  is  their  duty,  to  apply  the 
surplus  power  and  use  of  all  public  utilities  under  their 
control  for  the  benefit  of  their  cities  and  citizens,  provided, 
always,  that  such  application  does  not  materially  impair  the 
usefulness  of  these  facilities  for  the  purposes  for  which 
they  were  primarily  created." 
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Union  Pac.  Ry.  v.  Railway,  51  Fed.  Rep.,  309,  321  (2 
C.  C.  A.,  174;  10  U.  S.  App.,  98)  ;  affirmed  by  the  U.  S. 
Supreme  Court  in  Union  Pac.  Ry.  v.  Railway,  163  U.  S., 
564  (16  Sup.  Ct.  Rep.,  1 173;  41  L.  Ed.,  265).  The  Maggie 
P.,  25  Fed.  Rep.,  262.  See,  also,  State  v.  Eau  Claire  (City), 
40  Wis.,  533 ;  Green  Bay  &  M.  C.  Co,  v.  Water-Power  Co,, 
70  Wis.,  635  (35  N.  W.  Rep.,  525;  36  N.  W.  Rep.,  828) ; 
Bell  V.  Plattville  (City),  71  Wis.,  139  (36  N.  W.  Rep., 
831)  ;  French  v.  Quincy,  85  Mass.  (3  Allen),  9;  Worden 
V.  Netv  Bedford,  131  Mass.,  23  (41  Am.  Rep.,  185)  ;  Cam- 
den  V.  Camden  (Vil.),  yy  Maine,  530,  537  (i  Atl.  Rep., 
681)  ;  Hendee  v.  Pinkerton,  96  Mass.,  381,  386;  Ch.  App., 
841-51 ;  8  H.  L.  Cas.,  712.  These  are  merely  a  few  cases 
selected  out  of  a  very  great  number  which  are  in  full  sup- 
port of  these  propositions. 

If  the  power  to  contract  in  the  independent  relation  of 
trustees  exists,  the  only  question  open  to  discussion  con- 
cerning a  given  contract,  would  be  whether,  as  shown  by 
its  terms  and  scope  and  the  surrounding  circumstances,  it  is 
an  abuse  of  the  powers  of  the  trustees.  The  time  involved  in 
it  is  simply  an  element,  like  any  other,  to  be  considered  in 
this  connection.  Whether  or  not  rights  granted  under  it 
extend  beyond  the  tenure  of  the  trusteeship,  is  an  immaterial 
question,  unless  the  contract  be  of  such  a  nature  as  that  the 
fact  of  such  extension  points  to  an  abuse  of  power.  In  this 
case  the  time  given  does  not  seem  to  me  unreasonable, 
especially  in  view  of  the  right  of  condenmnation  that  existed 
in  favor  of  the  company,  independent  of  the  contract. 

Indeed,  the  whole  question  here  is  analogous  to  that 
involved  in  McCulloch  v.  Maryland,  17  U.  S.  (4  Wheat.), 
316  (4  L.  Ed.,  579),  where  the  Supreme  Court  of  the 
United  States,  in  considering  the  power  of  Congress  under 
the  Constitution  to  establish  the  United  States  Bank  as 
an  agency  to  facilitate  the  financial  operations  of  the  general 
government  (Chief  Justice  Marshall  delivering  the  opinion), 
held : 

'*If  a  certain  means  to  cary  into  effect  any  of  the  powers 
expressly  given  by  the  Constitution  to  the  government  of 
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the  Union,  be  an  appropriate  measure,  not  prohibited  by  the 
Constitution,  the  degree  of  its  necessity  is  a  question  of 
legislative  discretion,  not  of  judicial  cognizance." 

In  the  statutes  under  consideration,  the  commissioners 
are  vested  with  full  power  to  provide  facilities  appropriate 
to  the  work,  and  to  make  contracts. 

There  is,  in  the  terms  of  the  act,  no  limitation  as  to  the 
time  for  which  such  contracts  may  run.  For  reasons 
already  given,  transportation  facilities,  such  as  can  alone 
be  afforded  by  a  railway  operating  as  a  general  common 
carrier,  are  distinctly  within  the  general  scope  of  the  under- 
taking and  are  facilities  contemplated  by  the  act,  by  fair 
intendment,  and  to  contract  therefor  is  within  the  discre- 
tionary power  of  the  commissioners.  They  have  officially 
declared  the  necessity  for  the  facilities  secured  by  the 
contract  in  question;  and  I  am  clearly  of  opinion  that,  as 
such  contract  is  not  prohibited  in  the  act,  and  as  it  involves 
no  injury,  but,  on  the  contrary,  is  beneficial  to  the  trust,  it  is 
within  the  discretionary  power  vested  in  them,  is  a  proper 
exercise  of  that  power  and  is  not  open  to  judicial  question. 
For  the  same  reasons,  I  am  satisfied,  also,  that  no  action  of 
the  legislative  body  of  the  city  was  or  is  necessary  to  give 
it  validity. 

See,  in  support  of  these  views,  the  opinion  of  the  United 
States  Circuit  Court  of  Appeals  in  Illinois  Tr.  &  Sav.  Bank 
v.  Arkansas  City,  76  Fed.  Rep.,  271,  282  (22  C.  C.  A.,  171; 
40  U.  S.  App.,  257). 

It  was  stated  in  argument  that  the  grant  of  a  right  of  way 
through  the  water  works  property  to  the  Cincinnati  & 
Eastern  railway,  was  confirmed  by  a  formal  ordinance  of 
the  board  of  legislation  of  the  city.  This  fact  can  have 
no  force  as  an  argument  here,  because,  among  other  rea- 
sons, while  the  permission  of  the  commissioners  was  in  that 
case  necessary  in  the  first  instance,  the  character  of  the  use 
may  not  have  been  so  connected  with  the  needs  of  the 
enterprise  as  to  bring  it  fairly  within  the  scope  of  their 
independent  action,  and  hence  might  require  the  approval  of 
the  city  authorities. 

But  we  are  not  called  upon  to  decide  that  question  here. 
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For  all  reasons  given,  and  upon  full  consideration  both 
of  the  merits  of  the  case  and  the  special  defenses  urged, 
judgment  must  be  rendered  against  the  plaintiff;  and  in 
view  of  the  circumstances  attending  the  bringing  of  the  suit, 
the  judgment  must  be  with  costs;  and  it  is  so  ordered. 

Judgment  dismissing  the  action  at  costs  of  plaintiff, 

C,  /.  Hunt,  Corporation  Counsel,  for  city. 
/.  B.  Frenkel,  for  water  works  commissioners. 
F.  F.  Dinsmore,  for  railroad  company. 


William  Hillenbrand  v.  Building  Trades  Council 

ET  al. 

1.  It  is  a  violation  of  the  legal  right  of  the  employer  for  third 

persons,  either  individually  or  collectively,  to  maliciously  and 
without  legal  justification  induce  or  coerce  his  workmen  to 
leave  his  employment,  or  to  solicit  them  to  join  a  labor  union, 
with  intent  to  injure  the  employer  in  his  business,  or  compel 
him  to  accede  to  the  demands  of  the  union. 

2.  Where  the  employer  is  unlawfully  induced  or  coerced  to  dis- 

charge his  workmen  by  reason  of  the  malicious  interference  of 
individuals  or  combinations  of  individuals,  the  workmen  may 
invoke  the  same  law  and  arc  entitled  to  the  same  remedies  as 
the  employer  against  such  interference. 

3.  Equity    has    jurisdiction,    notwithstanding   .there    may    exist    a 

legal  remedy,  to  interfere  by  injunction  to  prevent  a  continu- 
ing injury,  when  the  legal  remedy  therefor  may  involve  a 
multiplicity  of  suits  or  the  injury  threatens  an  irreparable 
damage. 

4.  Equity  looks  through  the  form  to  the  substance,  and,  in  giving 

effect  to  the  rule  that  wherever  there  is  a  wrong,  there  is  a 
remedy,  it  will  always  consider  the  injury  to  be  remedied  rather 
than  indulge  in  overnice  discrimination  as  to  the  means  or 
instrumentalities  employed  in  producing  the  injury;  and  where 
the  intent  to  injure  is  shown,  together  with  acts  pursuant 
thereto  which  tend  to,  and  do  in  fact,  produce  injury,  the  na- 
ture of  the  acts  is  immaterial. 

5.  The  display  of  force,  though  none  is  actually  used,  such  as  where 
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groups  of  members  of  a  labor  union  visit  non-union  workmen 
at  their  homes  or  places  of  work  in  pursuance  of  an  unlawful 
purpose  against  the  employer,  is  "intimidation,"  and  unlawful. 

6.  Those  who  knowingly  and  intentionally  aid  and  abet  a  conspiracy, 

or  other  quasi  criminal  proceeding,  are  liable  as  principals. 

7.  An  unincorporated  labor  union,  which  is  joined  as  a  codefendant 

with  its  individual  members  upon  whom  service  may  be  had 
in  their  representative  capacity,  may  be  enjoined,  as  such,  from 
unlawfully  interfering  with  non-union  workmen  and  their  em- 
ployer; and  the  injunction,  when  served  upon  the  representative 
members  of  the  union,  will  be  binding  upon  the  union,  as  an 
entity,  and  all  its  individual  members,  whether  the  latter  be 
directly  represented  or  not. 

HOSEA,  J. 

The  testimony  in  this  case  clearly  shows  the  following 
facts : 

Plaintiff  is  proprietor  of  a  plumbing  business  in  Cin- 
cinnati, in  which  he  employs  labor;  and,  predicated  upon 
the  use  of  his  capital  in  the  purchase  of  material  and  upon 
his  right  to  employ  labor,  takes  contracts  for  the  plumbing 
work  and  equipment  of  buildings,  public  and  private,  in 
which  the  work  of  skilled  plumbers  is  a  vital  element.  He 
alleges,  in  this  suit,  unlawful  and  injurious  interference  in 
his  business  by  defendants  and  asks  protection  against 
further  wrongs  of  like  nature  by  injunction  of  this  court 
restraining  the  defendants  collectively  and  individually. 

Collecti^'ely,  the  defendants  constitute  two  labor  organ- 
izations known  as  unions,  to-wit:  The  organization  of 
plumbers  known  as  "Local  No.  59,"  being  a  local  branch 
of  the  "United  Association  of  Journeymen  Plumbers,  Gas 
Fitters,  Steam  Fitters  and  Steam  Fitters'  Helpers,  of  the 
United  States  and  Canada,"  and  the  "Building  Trades  Coun- 
cil of  Cincinnati  and  Vicinity."  Both  these  are  voluntary 
— that  is,  unincorporated — associations,  having  written 
constitutions  and  by-laws  which  are  in  evidence  by  printed 
copies. 

On  or  about  November  10,  1903,  a  "strike"  was  declared 
against  plaintiff  by  the  plumbers'  local  No.  59,  and  a  num- 
ber of  his  workmen  called  out  by  its  order  and  prevented 
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from  continuing  in  his  employment.  It  is  shown  that  he 
was  at  this  time  engaged  in  the  performance  of  various 
public  and  private  contracts,  or  so-called  "jobs,"  in  various 
parts  of  the  city  and  in  various  stages  of  completion,  on 
which  his  employes  were  then  at  work.  There  was  no 
question  of  dispute  or  dissatisfaction,  whatever,  between 
himself  and  any  of  these  workmen  concerning  wages,  hours 
of  service,  conditions  of  employment  or  any  other  mat- 
ters affecting  the  relations  of  employer  and  employed.  It 
is  shown  that  immediately  upon  calling  out  the  men  who 
were  members  of  the  union,  they  and  others  were  appointed 
on  so-called  "strike  committees"  by  the  union,  and  a  sys- 
tematic campaign  was  inaugurated  against  plaintiff,  with 
the  object,  as  admitted  in  evidence,  of  inducing  his  remain- 
ing employes  and  all  those  employed  by  him  in  place  of 
strikers,  to  quit  his  service  and  refuse  to  be  employed  by 
him,  in  order  to  prevent  him  from  securing  new  men ;  and  to 
induce  such  of  these  as  were  non-union  men  to  join  the 
plumbers'  union — all  as  a  means  to  the  end  of  compelling 
him  to  accede  to  the  demand  of  the  plumbers'  union.  This 
demand,  briefly  stated,  was  that  he  should  pay  a  fine  as- 
sessed against  a  member  of  their  union  in  his  employment, 
or  compel  the  member  to  pay  it,  or  discharge  said  employe 
— who  was  his  own  son — the  alternative  being  the  strike 
and  its  consequences. 

Plainitff  meantime  made  various  efforts  to  continue 
his  business  and  perform  his  outstanding  contracts  by  em- 
ploying other  men,  using  boys  and  apprentices,  and  by  en- 
deavors to  win  back  some  of  the  striking  employes  who 
had  been  with  him  for  many  years,  all  at  increased  prices, 
and  with  indifferent  success.  The  "jobs"  where  his  men 
were  at  work  were  visited  by  groups  of  strikers  and  com- 
mittees, members  of  the  plumbers'  union,  accompanied,  in 
some  instances,  by  the  walking  delegates  of  the  Building 
Trades  Council,  and  the  work  interfered  with  and  his  men 
enticed  away. 

In  one  such  instance  an  employe  who  returned  to  work 
was  treacherously  and  brutally  attacked  and  severely  in- 
jured while  at  work,  by  two  men  who  called  him  a  "scab" 
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and  assaulted  him  in  the  presence  of  a  member  of  the 
plumbers'  union  who  was  subsequently  tried,  convicted  and 
fined,  in  the  police  court  of  Cincinnati,  for  participation  in 
the  assault  ,and  whose  fine  was  paid  by  the  financial  secre- 
tary of  the  plumbers'  union  in  the  presence  of  the  business 
agent  of  the  Building  Trades  Council.  The  payment  of 
this  fine  by  the  financial  secretary  of  the  plumbers'  union 
No.  59  is  admitted;  and  its  officers  also  admit,  on  the 
stand,  that  no  action  by  way  of  disclaimer  or  otherwise  was 
taken  by  said  union  to  deny  its  responsibility  for  the  as- 
sault or  to  repudiate  methods  of  this  character  in  the  con- 
duct of  the  strike.  It  is  also  in  evidence  that  daily  meet- 
ings of  the  strike  committees,  business  agents,  and  other  offi- 
cers, were  held,  at  which  detailed  reports  of  all  matters 
were  required  to  be  made,  and  it  is  admitted  that  the  facts 
of  the  assault  were  known  to  all. 

In  another  instance,  shortly  before  the  above  assault,  this 
same  employe  was  visited  by  a  group  of  members  of  the 
plumbers'  union,  at  his  house,  after  dark  and,  as  he  testi- 
fies, assaulted  near  by.  The  visiting  parties,  although  mem- 
bers of  the  union,  claim  to  have  acted  in  this  instance  as 
volunteers,  and  while  denying  direct  assault,  admit  that 
the  "argument"  was  "very  heated." 

Other  details  in  testimony  of  the  defendants  themselves, 
of  the  visits  to  workmen  engaged  on  jobs, — such  as  de- 
manding and  tearing  up  the  union  cards  of  apprentices, 
making  insulting  suggestions,  making  direct  and  indirect 
references  to  the  power  of  the  union  to  exclude  from 
membership  those  who  might  wish  to  join,  or  to  impose 
heavy  penalties  by  way  of  initiation  fees,  or  to  impose  fines 
upon  members, — all  show  that  the  general  character  of  the 
argument  used  by  way  of  so  called  "persuasion"  was  of  a 
coercive  and  intimidating  character  throughout,  and  bear 
so  cogent  a  relation  to  the  actual  assaults  as  to  show  the  un- 
lawful character  and  purposes  of  the  campaign  waged 
against  the  plaintiff  through  his  employes. 

Plaintiff  testifies  to  the  condition  thus  created  as  being 
disastrous  to  his  business,  rendering  it  impossible  for  him 
to  take  new  contracts,  and  difficult  to  perform  his  existing 
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obligations,  and  to  the  general  annoyance  and  pecuniary 
loss  resulting  therefrom. 

In  ascertaining  the  law  applicable  to  the  case  I  propose 
to  consider  the  facts  from  the .  standpoint  of  fundamental 
rights  and  remedies,  first,  with  reference  to  the  defendants 
as  individuals,  and,  second,  as  to  the  collective  bodies  as 
such. 

The  first  of  these  lines  of  inquiry,  starting  with  the 
conceded  proposition  that  workmen  have  the  right  to  quit 
their  employment,  brings  us  to  the  consideration  of  their 
legal  rights  after  they  have  quit;  and  the  second  involves 
the  question,  whether,  having  assumed  to  act  collectively 
under  a  definite  form  of  organization,  they  may  be  dealt 
with  and  restrained  in  their  organized  capacity  from  col- 
lective acts  producing  collective  wrong  and  injury. 

We  may  take,  as  a  starting-point,  the  corner-stone  of 
the  common  law;  namely,  that  wherever  there  is  a  wrong 
there  the  law  furnishes  a  remedy.  As  quaintly  expressed  in 
Comyn's  Digest,  Title  "Action  on  the  Case,"  A: 

"In  all  cases  where  a  man  hath  a  temporal  loss  or  dam- 
age by  the  wrong  of  another  he  may  have  an  action  on 
the  case  to  be  repaired  in  damages.  The  intentional  caus- 
ing such  a  loss  to  another  without  justifiable  cause  and 
with  the  malicious  purpose  to  inflict  it,  is  of  itself  a  wrong." 

This  principle  has  been  applied  and  enforced  from  the 
earliest  history  of  English  jurisprudence,  and  has  been 
applied  from  a  very  early  period,  to  cases  where,  by  in- 
ducement and  persuasion,  workmen  were  enticed  away 
from  the  service  of  an  employer.  And,  singularly  enough, 
at  the  very  outset  we  find  the  argument  made  at  the 
bar  in  this  case,  namely:  that  the  injury  caused  by  enticincr 
away  workmen  is  datrtnum  absque  injuria,  because  the  con- 
tract of  the  workman  is  indeterminate  and  terminable  at 
will,  is  answered  in  one  of  the  earliest  cases  by  one  of  the 
ablest  and  most  distinguished  judges  that  ever  graced  the 
English  bench. 

In  Hart  v.  Aldrich,  Cowp.  54  (1774),  journeymen  shoe- 
makers, working  by  the  piece  and  for  no  determinate  time. 


ZZ2        SUPERIOR  COURT  OF  CINCINNATI. 

were  enticed  away,  to  the  damage  of  the  employer  in  his 
business.  Lord  Holt  sustained  the  case  upon  the  ground 
that  such  a  servant  is,  in  law,  a  servant  by  the  day,  whether 
the  work  is  by  the  piece  or  by  the  day. 

In  Gtinter  v.  Astor,  4  Moore  J.  B.,  12  (1819),  the  defend- 
ants clandestinely  sent  for  the  workmen  of  plaintiff,  got 
them  intoxicated  and  induced  them  to  sign  an  agreement 
to  leave  the  plaintiff  and  to  come  to  them.  It  was  held  that 
as  the  act  was  of  several  and  the  end  unlawful  it  amounted 
to  a  conspiracy. 

In  Lumley  v.  Gye,  2  Ell.  &  Bl.,  216  (1853),  the  case  was 
made  out  under  a  statute  known  as  the  statute  of  laborers, 
but  the  court  declared  that  an  action  lay  independently 
of  the  statute  for  mahciously  inducing  another  to  break  a 
contract  of  any  description  where  damage  ensues  to  the 
party  with  whom  the  contract  was  made ;  and,  where  two  or 
more  parties  were  concerned  in  inflicting  such  injury,  an 
indictment  or  writ  of  conspiracy  at  common  law  might  be 
maintainable. 

In  Walker  v.  Cronin,  107  Mass.,  555  (1871),  the  Su- 
preme Court  of  Massachusetts  enforced  the  same  doctrines 
against  a  defendant  who  enticed  away  workmen  in  a  shoe 
factory  whereby  the  plaintiff  lost  their  services  and  in- 
curred expense  in  procuring  others  whom  it  was  obliged  to 
employ  at  higher  wages.  The  court,  speaking  by  Justice 
Wells,  says: 

"Every  one  has  a  right  to  enjoy  the  fruits  and  advan- 
tages of  his  own  enterprise,  industry,  skill,  and  credit.  He 
has  no  right  to  be  protected  against  competition ;  but  he  has 
a  right  to  be  free  from  malicious  and  wanton  interference, 
disturbance  or  annoyance.  If  disturbance  or  loss  comes  as 
a  result  of  competition,  or  the  exercise  of  like  rights  by  oth- 
ers, it  is  damnum  absque  injuria,  unless  some  superior  right 
of  contract  or  otherwise  is  interfered  with.  But  if  it 
comes  from  the  merely  wanton  or  malicious  acts  of  others, 
without  the  justification  of  competition  or  the  service  of 
any  interest  or  lawful  purpose,  it  then  stands  on  a  different 
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footing,  and  falls  within  the  principle  of  the  authorities 
first  referred  to." 

See  also  Snow  v.  Wheeler,  113  Mass.,  179;  Dudley  v, 
Briggs,  141  Mass.,  582  (6  N.  E.  Rep.,  717;  5515  Am.  St. 
Rep.,  494)  ;  Moran  v.  Dunphy,  177  Mass.,  485  (59  N.  E. 
Rep.,  125;  83  Am.  St.  Rep.,  289). 

In  Haskins  v.  Royster,  70  N.  C,  601  (16  Am.  Rep.,  780 — 
1874),  the  Supreme  Court  of  North  Carolina  adopted  and 
enforced  these  principles  and  sustained  a  case  of  damages 
for  enticing  away  laborers  during  the  harvesting  season, 
and  in  the  course  of  the  opinion  say : 

**Any  third  person  who  maliciously,  that  is,  without  a 
lawful  justification,  induces  the  party  who  contracted  to 
render  the  service  to  refuse  to  do  so,  is  liable  to  the  injured 
party  in  an  action  for  damages." 

In  Bowen  v.  Hall,  6  Q.  B.,  333  (1881),  nearly  thirty 
years  after  the  decision  in  Lumley  v.  Gye,  supra,  the 
Queen's  Bench  again  carefully  considered  and  affirmed  the 
doctrine  thus  established,  and  said,  by  Brett,  L.  J. : 

"Whenever  a  man  does  an  act  which  in  law  and  in  fact 
is  a  wrongful  act,  such  as  may,  as  a  natural  and  probable 
consequence  of  it,  produce  injury  to  another — and,*  in  the 
particular  case,  does  produce  such  an  injury — an  action  on 
the  case  will  lie.  And  the  action  does  not  the  less  lie 
because  the  consequence  of  the  act  complained  of  is  the 
act  of  a  third  person.  If  the  persuasion  is  used  for  the 
indirect  purpose  of  injuring  the  plaintiff  or  of  benefiting 
the  defendant  at  the  expense  of  the  plaintiff,  it  is  a  malicious, 
act,  which  in  law  and  in  fact  is  a  wrongful  act." 

In  Angle  v.  Railway,  151  U.  S.,  i,  13  (14  Sup.  Ct.  Rep., 
240;  38  L.  Ed.,  55),  the  Supreme  Court  of  the  United 
States  reviewed  the  authorities  upon  this  doctrine,  citing 
them  with  approval  and  deducing  therefrom  the  applica- 
tion of  the  rule  to  "every  case  where  one  person  maliciously 
persuades  another  to  break  any  contract  with  a  third  per^ 
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son/'  and  holds  that  it  is  not  confined  to  contracts  of  ser- 
vice. 

I  have  preferred  thus  to  trace  the  law  anew  to  its  sources, 
to  show  that  the  principles  to  be  applied  to  so-called  "labor" 
cases  are  neither  new  nor  strained  doctrines,  but  are  as 
ancient  as  the  law  itself,  resting  "not" — as  Lord  Holt  aptly 
says  in  the  still  earlier  case  of  Ashby  v.  White — "upon  par- 
ticular instances  and  precedents,  but  upon  the  reason  of 
the  law,  *ubi  eadem  ratio  ibi  idem  ji4S.'  " 

The  modern  rule  is  simply  this  ancient  rule  stated  in  mod- 
ern terms  of  thought  and  application.  A  comparatively  re- 
cent expression  of  the  Supreme  Court  of  Illinois  will  illus- 
trate this.  I  quote  from  Doremus  v.  Hennessy,  176  111., 
608,  614  (52  N.  E.  Rep.,  924;  54  N.  E.  Eep.,  524;  43  L. 
R.  A.,  797;  68  Am.  St.  Rep.,  203),  as  follows: 

**The  common  law  seeks  to  protect  every  person  against 
the  wrongful  acts  of  others,  whether  committed  alone  or 
by  combination,  and  an  action  may  be  had  for  injuries 
done,  which  cause  another  loss  in  the  enjoyment  of  any 
right  or  privilege  or  property.  No  persons,  individually 
or  by  combination,  have  the  right  to  directly  or  indirectly 
interfere  or  disturb  another  in  his  lawful  business  or  oc- 
cupation, or  to  threaten  to  do  so,  for  the  sake  of  compelling 
him  to*do  some  act  which,  in  his  judgment,  his  own  inter- 
est does  not  require." 

Chief  Justice  Chatman,  of  the  supreme  judicial  court  of 
Massachusetts,  in  the  case  of  Careiv  v.  Rutherford,  106 
Mass.,  I  (8  Am.  Rep.  287,  291),  thus  expresses  it: 

**  Freedom  is  the  policy  of  this  country.  But  freedom  does 
not  imply  a  right  in  one  person,  either  alone  or  in  combi- 
nation with  others,  to  disturb  or  annoy  another,  either  di- 
rectly or  indirectly,  in  his  lawful  business  or  occupation,  or 
to  threaten  him  with  annoyance  or  injury,  for  the  sake 
of  compelling  him  to  buy  his  peace.'' 

In  Knudsen  v.  Bcnn,  123  Fed.  Rep.  636,  638,  a  distin- 
guished judge  of  the  federal  court,  says: 
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**  Fellow  workmen  may  agree  together  to  leave  at  once 
the  service  of  their  employer;  but  having  done  so,  and  be- 
ing no  longer  interested  in  the  matter,  then,  notwithstand- 
ing certain  dicta  in  cases  that  have  been  read  from,  it  does 
not  seem  clear  that  they  are  acting  lawfully  when  they 
are  persuading  the  servants  of  their  former  employer  to 
break  their  contracts  and  leave  the  service.  It  is  a  matter 
that  does  not  concern  them  any  longer.  It  is  a  matter  that 
is  apparently  injurious  to  their  former  employer.  It  seems 
to  me  that  such  an  interference  in  a  matter  with  which 
they  have  no  rightful  concern  and  which  is  injurious  to 
another  is  not  lawful.  *  *  *  they  have  no  right  to  in- 
terfere with  that  business  in  any  way." 

These  cases  I  have  selected  from  many,  as  illustrative, 
merely,  to  show  clearly  the  nature  of  the  rule  of  law  in  gen- 
eral terms,  applicable  primarily  to  individuals,  but  also  to 
combinations  as  such,  where  acts  are  done  in  a  collective 
capacity. 

It  will  be  observed  that  the  question  is,  broadly,  of  wrong 
and  remedy.  The  wrong  is  the  injury  causing  loss  or  dam- 
age; and  the  jurisdiction  of  equity  to  prevent  such  wrong 
by  its  restraining  power  has  been  long  settled. 

In  Barr  v.  Trades  Council,  53  N.  J.  Eq.  (30  Atl.  Rep., 
881,  890),  it  is  said: 

"Even  when  there  is  a  legal  remedy,  equity  will  interfere 
by  injunction  to  prevent  (i)  an  injury  which  threatfens  an 
irreparable  damage,  or  (2)  a  continuing  injury,  when  the 
legal  remedy  therefor  may  involve  a  multiplicity  of  suits. 
This  jurisdiction  is  established  and  unquestionable." 

A  very  pertinent  and  forceful  expression  as  to  the  nature 
of  the  injury  inflicted  upon  an  employer  by  seducing  away 
workmen,  is  given  in  the  case  of  Frank  v.  Herold,  52  Atl. 
Rep.,  152  (63  N.  J.  Eq.,  443),  as  follows: 

"In  doing  so  they  are  inflicting  an  injury  upon  the  com- 
plainants, in  respect  to  their  private  rights,  precisely  the 
same  as  they  would  if  they  broke,  interfered  with  or  clogged 
the  engine  that  drove  their  machinery,  and  for  such  injury 
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the  complainants  are  entitled  to  a  legal  remedy  by  action. 
Now,  this  being  so,  the  next  question  is,  what  right  have  the 
complainants  here  in  this  court  askipg  for  the  restraining 
power  of  the  court?  The  answer  to  this  is  twofold:  First, 
it  is  quite  plain  that  the  relief  in  damages  to  be  recovered 
in  an  action  at  law  is  entirely  inadequate.  It  is  quite  ab- 
surd to  say  that  they  can  sue  each  of  these  persons,  and 
recover  damages  against  them  in  separate  suits,  for  every 
little  act,  which,  in  the  aggregate,  tends  to  result  in  injury. 
And,  in  the  second  place,  the  injury  is  continuing  and  ir- 
reparable, and  not  capable  of  admeasurement,  according 
to  legal  principles.  So  that,  at  law,  the  remedy  is  entirely 
inadequate.  It  is,  therefore,  a  clear  case  for  the  interpo- 
sition of  a  court  of  equity  to  exercise  its  preventive  remedy, 
and  that  is  the  particular  sphere  at  this  day  of  a  court  of 
equity,  as  contradistinguished  from  a  court  of  law." 

In  giving  effect  to  the  principle  of  law  invoked — namely, 
that  for  the  wrong  inflicted  the  plaintiff  has  a  right  to  a 
remedy — a  court  of  equity,  which  looks  through  the 
form  to  the  substance,  will  consider  the  injury  to  be 
remedied  rather  than  indulge  in  overnice  discrimination 
as  to  the  means  or  instrumentalities  employed  in  producing 
the  injury.  Where  the  intent  to  injure  is  shown,  together 
with  acts  pursuant  thereto  which  tend  to  and  do  in  fact 
produce  the  injury,  the  nature  of  the  acts  is  immaterial, 
It  is  quite  true  that  certain  acts,  considered  by  themselves, 
might,  under  proper  circumstances,  be  regarded  as  the  ex- 
ercise of  the  ordinary  rights  of  a  citizen;  but,  when  taken 
in  connection  with  the  object,  and  the  time,  place  and  cir- 
cumstances of  the  occurrence,  are  component  parts  of  a 
plan  or  scheme  whose  unlawfulness  permeates  every  single 
step  of  its  progress.  As  was  said  in  Barr  v.  Trades  Coun- 
cil 53  N.  J.  Eq.,  loi  (30  Atl.  Rep.,  881,  886)  : 

"Nor  does  it  matter  whether  the  wrongdoer  effects  his 
object  by  persuasion  or  by  false  representation.  The  court 
looks  through  the  instrumentality  or  means  used  to  the 
wrong  perpetrated  with  the  malicious  intent,  and  bases 
the  right  of  action  upon  that."    Approved  in  Van  Horn  v* 
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Van  Horn,  56  N.  J.  Law,  318  (28  Atl.  Rep.,  669;  10  L.  R. 
A.,  184). 

This  was  particularized  with  reference  to  cases  like  the 
present,  in  Jersey  City  Ptg.  Co.  v.  Cassidy,  53  Atl.  Rep., 
230,  232  (63  N.  J.  Eq.,  759),  as  follows: 

"That  the  interest  of  an  employer  or  an  employe  in  a 
contract  for  services  is  property,  is  conceded.  Where  de- 
fendants in  combination  or  individually  undertake  to  inter- 
fere with  and  disrupt  existing  contract  relations  between 
the  employer  and  employe,  it  is  plain  that  a  property  right 
is  directly  invaded.  The  effect  is  the  same  whether  the 
means  employed  to  cause  the  workman  to  break  his  con- 
tract and  thus  injure  the  employer  are  violence  or  threats 
of  violence  against  the  employe,  or  mere  molestation,  an- 
noyance, or  persuasions.  In  all  these  cases  whatever  the 
means  may  be,  they  constituted  the  cause  of  the  break- 
ing of  a  contract,  and  consequently  they  constitute  the 
natural  and  proximate  cause  of  damage." 

The  rule  is  again  well  stated  in  Lucke  v.  Cutters  &  Trim-- 
mers'  Assembly,  yy  Md.,  396  (26  Atl.  Rep.,  505;  19  L.  R. 
A.,  408;  39  Am.  St.  Rep.,  421),  and  the  distinction  drawn 
between  persuasion,  which  may  be  a  lawful  act  and  per- 
suasion used  as  the  instrument  of  accomplishing  an  unlaw- 
ful purpose.  Paraphrasing  the  language  of  Bozven  v.  Hall, 
supra,  the  court  says: 

"  *  Merely  to  persuade  a  person  to  break  his  contract  may 
or  may  not  be  wrongful  in  law  or  fact,  *  *  *  but  if 
the  persuasion  be  used  for  the  indirect  purpose  of  injuring 
the  plaintiff,  or  of  benefiting  the  defendant  at  the  expense 
of  the  plaintiff,  it  is  a  malicious  act,  which  is  in  law  and  fact 
a  wrongful  act,  and  therefore  an  actionable  act,  if  injury 
follows  from  it." 

These  principles  are  set  forth  in  London  Guarantee  & 
Ace,  Co.  V.  Horn,  loi  111.  App.,  355;  Moran  v.  Dunphy, 
177  Mass.,  485,  492  (59  N.  E.  Rep.,  125;  83  Am.  St.  Rep., 
289);  Richards,  Ex  parte,  117  Fed.  Rep.,  658;  Southern 
Ry.  V.  Local  Union^  iii  Fed.  Rep.,  49;  Debs,  In  re,  158 
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U.  S.,  564  (15  Sup.  Ct  Rep.,  900;  39  L.  Ed.,  1092); 
Flaccus  V.  Smith,  199  Pa.  St.,  128  (48  Atl.  Rep.,  894;  54 
L.  R.  A.,  640;  85  Am.  St.  Rep.,  779),  and  in  other  cases 
to  which  I  will  make  more  specific  reference  later. 

It  may  be  noted,  in  passing,  that  the  rulje  as  to  unlawfully 
interfering  between  any  employer  and  his  workmen  is  not 
a  one-sided  rule,  but  works  both  ways,  thus  illustrating  the 
remark  of  Lord  Holt,  cited,  that  where  the  reason  is  the 
same,  the  law  is  the  same.  So  that,  in  cases  where  by  ma- 
licious interference  of  others  the  employer  is  induced  to  dis- 
charge his  workmen,  the  workmen  may  invoke  the  same 
law  and  have  the  same  remedy. 

The  general  principle,  thus  seen  to  be  well  established  in 
the  law  from  the  earliest  times,  is  the  same  that  I  had  oc- 
casion to  state  in  general  terms  in  the  case  of  Cincinnati 
Beveling  &  Sil.  Co.  v.  Precht,  in  this  court  in  May  last  as 
follows : 

"The  Bill  of  Rights  embodied  in  the  Constitution  of  Ohio 
guarantees  to  every  citizen,  an  inalenable  right — among 
others — of  acquiring,  possessing,  and  protecting  property 
and  of  seeking  and  obtaining  happiness  and  safety;  and  it 
is  therein  further  provided  that  courts  shall  be  open  to 
every  one  for  the  exercise  of  his  remedy  by  due  course  of 
law  for  an  injury  done  him  in  his  land,  goods  or  person. 
No  one  need  be  told  that  the  right  to  carry  on  legitimate 
business  freely,  without  molestation  or  hindrance,  is  not 
only  the  right  and  privilege  of  the  citizen  under  these  fun- 
damental guarantees  of  the  Constitution,  but  is  essential  to 
the  well-being  of  every  civilized  community;  and  that  it  is 
the  duty  of  the  courts  to  afford  every  reasonable  protection 
to  the  exercise  of  such  right.  The  right  of  the  laboring  man, 
whose  business  capital  is  his  skill  and  industry,  is  to  be 
upheld  and  protected  equally  with  the  right  of  an  employer 
of  labor  to  carry  on  a  manufacture  involving  such  employ- 
ment; and  the  fact  that  these  rights  are  reciprocal,  in  no- 
wise lessens  the  obligation  of  the  courts  to  see  that  both 
are  properly  protected." 

This  court  has  on  various  other  occasions  been  called 
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upon  to  apply  these  obviously  just  principles  in  cases  of 
this  general  nature,  some  of  which  counsel  have  referred 
to  in  argument. 

It  remains,  in  concluding  this  branch  of  the  case,  to  re- 
fer to  a  few  modem  decisions  of  high  authority  bearing 
more  directly  upon  certain  phases  of  the  acts  of  the  de- 
fendants. 

The  practice  of  soliciting  workmen  to  join  a  labor  union, 
when  done,  as  in  the  present  case,  with  intent  to  injure 
an  employer  in  his  business  or  compel  him  to  accede  to  the 
demands  of  the  union,  is  unlawful  and  may  be  restrained. 

In  Flaccus  v.  Smith,  199  Pa.  St.,  128  (48  Atl.  Rep.,  894, 
895 ;  54  L.  R.  A.,  640;  85  Am.  St.  Rep.,  779),  this  was  pro- 
hibited in  the  injunction  order,  the  court  saying: 

"The  appellee  had  an  unquestioned  right,  in  the  conduct 
of  his  business,  to  employ  workmen  who  were  independent 
of  any  labor  union,  and  he  had  the  further  right  to  adopt 
a  system  of  apprenticeship  which  excluded  his  apprentices 
from  membership  in  such  a  union.  He  was  responsible  to 
no  one  for  his  reasons  in  adopting  such  a  system,  and  no 
one  had  a  right  to  interfere  with  it  to  his  prejudice  or  in- 
jury." 

To  the  same  effect,  see  Lucke  v.  Cutters'  &  Trim- 
mers Assembly,  supra;  O'Neil  v.  Behanna,  182  Pa.  St., 
236  (37  Atl.  Rep.,  843;  61  Am.  St.  Rep.,  102)  ;  Curran  v. 
Galen,  152  N.  Y.,  33  (46  N.  E.  Rep.,  297;  37  L.  R.  A.,  802; 
57  Am.  St.  Rep.,  496)  ;  Moran  v.  Dunphy,  supra;  Barr  v. 
Trades  Council,  supra. 

This  principle  has  quite  recently  been  applied  in  the  case 
of  United  States  Ptg.  Co.  v.  Stereotypers'  Union  by  the  Su- 
preme Court  of  Brooklyn,  to  which  I  shall  have  occasion 
to  advert  later  on. 

\'isiting  "jobs'*  where  workmen  are  employed,  to  per- 
suade workmen  to  quit  service  or  to  join  the  union,  has 
been  repeatedly  condemned  as  unlawful.  The  language  of 
the  court  in  O'Xeil  v.  Behanna,  supra,  page  844,  is  as  fol- 
lows : 

**It  is  further  urged  that  the  strikers,  through  their  com- 
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mittees,  only  exercised  ('insisted  on'  is  the  phrase  their 
counsel  used  in  this  court)  their  right  to  talk  to  the  new 
men  to  persuade  them  not  to  go  to  work.  There  was  no 
such  right.  These  men  were  there  presumably  under  con- 
tract with  the  plaintiff,  and  certainly  in  search  of  work,  if 
not  actually  under  pay.  They  were  not  at  leisure,  and 
their  time,  whether  their  own  or  their  employer's,  could 
not  lawfully  be  taken  up,  and  their  progress  interfered 
with,  by  these  or  any  other  outsiders,  on  any  pretense  or 
under  any  claim  of  right  to  argue  or  persuade  them  to 
break  their  contracts.  Even,  therefore,  if  the  arguments 
and  persuasion  had  been  confined  to  lawful  means,  they 
were  exerted  at  an  improper  time,  and  were  an  interference 
with  the  plaintiff's  rights,  which  made  the  perpetrators  lia- 
ble for  any  damages  the  plaintiff  suffered  in  consequence." 

See,  in  support,  Flaccus  v.  Smith,  supra;  Richards,  Ex 
parte,  117  Fed.  Rep.,  658;  Southern  Ry.  v.  Local  Union, 
III  Fed.  Rep.,  49. 

Visiting  employes  at  their  homes,  or  at  their  places  of 
work  in  groups  in  pursuance  of  the  unlawful  purpose 
against  the  employer,  is  of  itself  intimidation. 

In  O'Neil  v.  Behanna,  supra,  page  843,  the  court  says: 

"The  'arguments,'  'persuasion'  and  'appeals'  of  a  hostile 
and  demonstrative  mob  have  a  potency  over  men  of  ordi- 
narv  nerve  which  far  exceeds  the  limits  of  lawlessness.  The 
display  of  force,  though  none  is  actually  used,  is  intimida- 
tion, and  is  as  much  unlawful  as  violence  itself." 

The  application  of  this  rule  to  the  circumstances  of  the 
visit  of  various  members  of  the  plumbers'  union  to  Black, 
will  be  sufficiently  obvious,  as  indeed  to  all  the  visits  of  com- 
mittees and  individuals  in  groups  of  four  to  six  or  more, 
to  the  plaintiff's  employes. 

The  remarks  of  Justice  Brewer  of  the  United  States  Su- 
preme Court  in  his  address  before  the  New  York  Bar  As- 
sociation in  1893  ^^^  ^^so  instructive  on  this  point.   He  says: 

"When  laborers  gather  round  and  say  to  those  who  seek 
employment  that  they  had  better  not,  and  when  that  advice 
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is  supplemented  by  assault  on  one  who  disregards  it,  every 
one  knows  that  something  more  than  advice  is  intended.  It 
is  coercion — force ;  it  is  the  effort  of  the  many  by  the  mere 
weight  of  numbers  to  compel  the  one  to  do  their  bidding; 
it  is  a  proceeding  outside  of  the  law,  in  defiance  of  the  law ; 
and  in  spirit  and  effect  an  attempt  to  strip  from  one  that 
which  of  right  belongs  to  him — the  full  and  undisturbed 
use  of  his  own.'' 

Such  also  is  the  language  of  Judge  Smith  of  this  court  in 
Eureka  Foundry  Co.  v.  Lehker,  13  Dec,  398,  402: 

"Any  course  of  conduct  upon  the  part  of  others  which 
deprives  or  substantially  affects  the  freedom  of  mind  of 
such  workmen  in  reaching  a  decision  to  remain  with  him,  or 
the  freedom  of  will  in  carrying  that  decision  into  execu- 
tion, is  an  unlawful  interference  with  the  right  of  the  owner 
of  the  business." 

This  is  practically  the  view  of  the  supreme  court  of  Mas- 
sachusetts  as  expressed  in  Plant  v.  Woods,  176  Mass.,  492, 
493  (57  N.  E.  Rep.,  ion,  1015;  51  L.  R.  A.,  339;  79  Am. 
St.  Rep.,  330) : 

"It  is  true  they  committed  no  acts  of  personal  violence, 
or  physical  injury  to  property,  although  they  threatened 
to  do  something  which  might  reasonably  be  expected  to  lead 
to  such  results.  In  their  threat,  however,  there  was  plainly 
that  which  was  coercive  in  its  effect  upon  the  will.  It  is  not 
necessary  that  the  liberty  of  the  body  should  be  restrained. 
Restraint  of  the  mind,  provided  it  be  such  as  would  be 
likely  to  force  a  man  against  his  will  to  grant  the  thing 
demanded,  and  actually  has  that  effect,  is  sufficient  in  cases 
like  this." 

I  will  refer  here  to  but  one  more  case,  for  its  aptness  as 
a  close  illustration  of  the  methods  and  acts  shown  in  the 
case  at  bar,  namely,  Carew  v.  Rutherford,  106  Mass.,  i  (8 
Am.  Rep.,  287,  294),  in  which  it  was  said: 

"We  have  no  doubt  that  a  conspiracy  against  a  mechanic, 
who  is  under  the  necessity  of  employing  workmen  in  order 
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to  carry  on  his  business,  to  obtain  a  sum  of  money  from 
him,  which  he  is  under  no  legal  liability  to  pay,  by  inducing 
his  workmen  to  leave  him,  and  by  deterring  others  from 
entering  into  his  employment,  or  by  threatening  to  do  this, 
so  that  he  is  induced  to  pay  the  money  demanded,  under  a 
reasonable  apprehension  that  he  can  not  carry  on  his  busi- 
ness without  yielding  to  the  illegal  demand,  is  an  illegal,  if 
not  a  criminal,  conspiracy;  that  the  acts  done  under  it  are 
illegal ;  and  that  the  money  thus  obtained  may  be  recovered 
back,  and,  if  the  parties  succeed  in  injuring  his  business, 
they  are  liable  to  pay  all  the  damage  done  to  him.  It  is  a 
species  of  annoyance  and  extortion  which  the  common  law 
has  never  tolerated. 

"This  principle  does  not  interfere  with  the  freedom  of 
business,  but  protects  it." 

There  can  be  no  question  under  the  evidence  in  this  case 
that  the  acts  complained  of  and  shown  to  have  been  com- 
mitted by  the  individual  defendants  were  unlawful. 

We  proceed  now  to  inquire  as  to  the  responsibility  of  the 
organized  bodies  which  are  also  made  defendants. 

It  is  clear,  from  the  testimony  in  this  case,  that  the  di- 
rect source  and  controlling  influence  of  whatever  wrong 
and  injury  has  been  suffered  by  the  plaintiff,  is  the  plumb- 
ers' union  local  No.  59,  and  the  individual  defendants  were 
its  instruments. 

The  Building  Trades  Council,  occupying  the  relation  of  a 
co-operative  organization  composed  of  delegates  of  the 
plumbers'  union  and  other  unions,  is  liable  as  an  accessory, 
under  the  evidence  and  admissions  showing  the  official 
action  giving  its  moral  countenance  and  support  and  fur- 
nishing money  to  the  plumbers'  union  under  circumstances 
showing  knowledge  that  the  funds  were  to  be  used  in  aid 
of  the  strike,  and  evidence  showing  the  direct  participation 
in  the  details  of  carrying  on  the  campaign  of  so-called  "per- 
suasion" by  and  through  its  walking  delegate  or  business 
agent,  all  within  the  substantial  purposes  of  its  organiza- 
tion as  shown  by  its  constitution  and  by-laws.  It  is  funda- 
mental law  in  conspiracy  and  other  quasi  criminal  proceed- 
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ings  that  those  who  aid  and  abet  with  knowledge  and  in- 
tention are  equally  liable  with  the  principals. 

Farther  than  this  it  does  not  seem  to  me  necessary  to  re- 
fer to  the  constitutional  or  declared  purposes  of  the  de- 
fendant unions.  It  will  be  sufficient  for  the  purposes  of 
this  case  to  note  that  they  are  highly  specialized  organiza- 
tions of  a  permanent  character,  having  the  form  and  many 
of  the  characteristics  of  corporate   bodies. 

The  courts  heretofore  generally  in  dealing  with  cases 
such  as  the  one  at  bar  have  treated  the  unlawful  acts  as 
those  of  individuals  engaged  in  a  conspiracy  with  refer- 
ence to  the  immediate  purpose  evidenced  by  the  acts  in 
question,  as  in  the  early  cases  of  Gunter  v.  Astor  and  Lum- 
ley  V.  Gye,  supra,  and  as  will  appear  in  a  few  more  mod- 
em cases  to  which  I  will  now  refer. 

Thus  in  Plant  v.  Woods,  supra,  there  was  shown  a  com- 
bination of  unions  to  coerce  the  employer  to  discharge  em- 
ployes who  refused  to  join  the  union,  and  the  court  said  of 
it,  page  1015: 

"Such  acts  are  without  justification,  and  therefore  are  ma- 
licious and  unlawful,  and  the  conspiracy  thus  to  force  the 
plaintiffs  was  unlawful.  Such  conduct  is  intolerable,  and 
inconsistent  with  the  spirit  of  our  laws.  The  language  used 
by  this  court  in  Carew  v.  Rutherford,  106  Mass.,  i,  may  be 
repeated  here  with  emphasis,  as  applicable  to  this  case :  'The 
facts  alleged  and  proved  in  this  case  are  peculiarly  offensive 
to  the  free  principles  which  prevail  in  this  country,  and,  if 
such  practices  could  enjoy  impunity,  they  would  tend  to 
establish  a  tyranny  of  irresponsible  persons  over  labor  and 
mechanical  business  which  would  be  extremely  injurious  to 
both.' " 

In  Boutwell  v.  Marr,  42  Atl.  Rep.,  607,  609  (71  Vt.,  i ; 
43  L.  R.  A.,  803 ;  76  Am.  St.  Rep.,  746),  there  was  shown  a 
combination  of  employers  for  an  unlawful  purpose,  and  the 
Supreme  Court  of  Vermont  had  this  to  say  in  the  opinion : 

"Without  undertaking  to  designate  with  precision  the 
lawful  limit  of  organized  effort,  it  may  safely  be  affirmed  that 
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when  the  will  of  the  majority  of  an  organized  body,  in  mat- 
ters involving  the  rights  of  outside  parties,  is  enforced  upon 
its  members  by  means  of  fines  and  penalties,  the  situation 
is  essentially  the  same  as  when  unity  of  action  is  secured 
among  unorganized  iundividuals  by  threats  or  intimidation. 
The  withdrawal  of  patronage  by  concerted  action,  if  legal 
in  itself,  becomes  illegal  when  the  concert  of  action  is  pro- 
cured by  coercion." 

The  Supreme  Court  of  Wisconsin  has  spoken  in  similar 
terms  of  such  conmbinations,  as  will  appear  from  the  fol- 
lowing taken  from  the  opinion  in  Gatsow  v.  Buening,  8i  N. 
W.  Rep.,  1003  (106  Wis.,  I ;  49  L.  R.  A.,  475 ;  80  Am.  St 
Rep.,  17)  : 

'*If  an  unlawful  combination  exists,  it  is  none  the  less 
imlawful  because  existing  under  a  self-imposed  constitution 
and  governed  by  by-laws,  and  because  it  conducts  its  opera- 
tions in  a  public  or  semi-public  way,  asserting  the  right,  in 
pursuit  of  its  purposes  to  interfere  with  individual  liberty 
and  with  the  public  interests.    ♦  *  * 

**The  union  under  consideration  is  within  the  condemna- 
tion of  the  common-law  rule  that  a  combination  of  persons, 
natural  or  artificial,  to  restrict  legitimate  trade  in  any  field, 
by  hampering  or  destroying  individual  liberty,  stifling  com- 
petition or  preventing  the  exercise  of  individual  freedom  to 
dispose  of  one's  labor  or  capital  according  to  his  own  free 
will,  so  long  as  the  legal  rights  of  other  persons  are  not  in- 
fringed upon,  is  unlawful." 

Judge  Smith,  of  this  court,  in  the  case  of  Graf  v.  Master 
Horscshocrs  Protective  Assn.,  15  Dec.  18.  a  case  arising 
between  an  organized  association  of  boss  horseshoers  and 
one  of  its  members  upon  a  rule  or  by-law  of  the  association, 
has  enforced  the  general  principle,  and  used  this  language 
in  his  opinion,  the  defendants  being  incorporated: 

"The  principle  is  well  settled  that  contracts,  agreements, 
combinations  or  arrangements  between  persons  in  the  same 
business,  the  tendency  of  which  is  to  impair  competition 
and  enhance  prices,  to  the  injury  of  the  public,  are  against 
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public  policy  and  therefore  illegal  and  void ;  and  as  the  com- 
bined action  of  the  members  of  this  association  is  to  prevent 
competition  among  such  members  and  to  increase  the  price 
of  horseshoeing  to  the  public,  any  resolution  or  by-law  whose 
object  is  to  effect  such  combined  action  is  illegal  and  void." 
Citing  Emery  v.  Candle  Co.,  47  Ohio  St.,  320 ;  Central  Ohio 
Salt  Co.  V.  Guthrie,  35  Ohio  St.,  666;  State  v.  OU  Co.,  49 
Ohio  St.,  137.     *     *     * 

**Nor  would  the  language  used  be  any  the  less  a  threat 
because  when  used  alone  it  appeared  harmless,  but  when 
used  in  connection  with  the  tone  of  voice  in  which.it  was 
expressed,  the  gestures  accompanying  it  or  other  surround- 
ing circumstances,  it  conveyed  to  the  mind  a  threat.  A 
veiled  threat  is  still  a  threat." 

The  court  also  refers  to  Bailey  v.  Plumbers'  Assn.,  52 
S.  W.  Rep.,  853  (103  Tenn.,  99;  46  L.  R.  A.,  561)  ;  Con- 
gress &  Empire  Spring  Co.  v.  Knowlton,  103  U.  S.,  49 
(26  L.  Ed.,  347)  ;  Hafer  v.  Railway,  9  Re.,  470  (14  Bull., 
68)  ;  McCutcheon  v.  Capsule  Co.,  71  Fed.  Rep.,  787. 

These  latter  cases,  referring  to  associations  of  employers, 
are  noteworthy  in  this  connection  as  illustrating  the  entire 
impartiality  of  the  fundamental  rule  of  law  stated  by  Lord 
Holt,  and  referred  to  earlier  in  this  opinion,  that  where  a 
like  reason  exists,  there  the  law  applicable  is  the  same. 
In  other  words,  the  law,  upon  principles  the  same,  will 
be  enforced  against  employers  as  well  as  those  employed. 

In  United  States  v.  Weber,  114  Fed.  Rep.,  950,  953,  it 
is  said: 

**The  right  of  the  employes  of  the  receivers  to  voluntarily 
join  a  union  that  has  only  legal  purposes  in  view  can  not 
be  denied.  *  *  *  But  if  the  object  of  the  union  is  ille- 
gal, or  if  the  methods  employed  by  it,  either  to  induce 
acquisitions  to  its  ranks  or  to  accomplish  its  ulterior  pur- 
poses, are  illegal,  it  appears  to  be  well  settled  that  the 
persons   who   combine   in   such   efforts   are   conspirators." 

The  case  of  Quinn  v.  Leathern,  H.  of  L.,  1901,  85  Law 
Times,  298,  is  also  instructive  as  showing  the  views  of  the 
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eminent  judges  of  the  House  of  Lords  as  to  the  same  general 
principle.  This  was  a  suit  in  damages  against  a  union  of 
journeymen  butchers  for  enforcing  a  rule  of  the  union 
prohibiting  its  members  from  working  with  non-union 
butchers,  or  from  handling  meat  received  from  a  place 
where  non-union  men  were  employed.  Damages  to  the 
extent  of  $1,250  were  enforced  against  the  union  through 
its  treasurer,  Quinn.  On  appeal  the  judgment  was  affirmed 
and  Lord  Lindley,  in  delivering  his  opinion,  said: 

"As  to  the  plaintiff's  rights.  He  had  the  ordinary  rights 
of  a  British  subject.  He  was  at  liberty  to  earn  his  own  liv- 
ing in  his  own  way,  provided  that  he  did  not  violate  some 
special  law  prohibiting  him  from  so  doing,  and  provided 
he  did  not  infringe  the  rights  of  other  people.  This  liberty 
involved  liberty  to  deal  with  other  persons  who  were  will- 
ing to  deal  with  him.  This  liberty  is  a  right  recognized 
by  law ;  its  correlative  is  the  general  duty  of  every  one 
not  to  prevent  the  free  exercise  of  this  liberty  without 
justification.  But  a  person's  liberty  or  right  to  deal  with 
others  is  nugatory  unless  they  are  at  liberty  to  deal  with 
him  if  they  choose  to  do  so.  Any  interference  with  their 
liberty  to  deal  with  him  affects  him." 

As  showing  the  general  consensus  of  judicial  opinion 
as  deduced  from  a  long  list  of  cases  in  courts  of  last  resort, 
the  following  summary  from  18  Am.  &  Eng.  Ency.  Law 
(2d  Ed.),  84,  85,  is  significant: 

*'The  means  by  which  a  labor  combination  seeks  to  effect 
its  purposes  is  that  of  inflicting  injury  upon  its  opponent 
or  of  inspiring  him  with  fear  of  injury.  Coupled  with  its 
demands  it  always  expressly  or  impliedly  holds  out  as  an 
alternative  the  displeasure  of  the  union,  and  the  injurious 
consequences  flowing  therefrom.  Whether  a  combination 
to  effect  an  end  by  these  means  is  criminal  or  not  depends 
upon  the  lawfulness  of  the  mode  in  which  the  injury  is 
inflicted  or  threatened;  that  is,  whether  it  is  an  actionable 
wrong,  or  is  merely  such  as  the  law  denominates  damnum 
absque  injuria.     *     *     * 
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"But  to  be  unlawful  it  is  not  necessary  that  the  intimida- 
tion should  be  directed  against  the  employer,  or  that  there 
should  be  any  overt  act  of  violence,  or  any  direct  threat  by 
word  of  mouth.  If  the  members  of  a  labor  union,  by  pre- 
vious agreement  or  concerted  action,  congregate  at  or  near 
the  works  of  an  employer  with  the  intention  of  intimidating 
the  employes  of  the  establishment  by  displaying  opposition 
to  the  course  pursued  by  such  employes  in  continuing  to 
work,  such  combination  is  unlawful,  and  all  persons  en- 
gaged therein  are  guilty  of  conspiracy.     *     *     * 

"But  the  means  employed  by  a  labor  union,  in  order  to 
be  illegal,  need  not  be  carried  to  the  length  of  violence  or 
intimidation.  Acts  creating  a  nuisance  intended  to  annoy 
and  disturb  an  employer,  his  workmen  or  customers,  in  the 
enjoyment  of  their  several  rights,  are  illegal,  and  those 
who  by  preconcert  perform  these  acts  are  guilty  of  criminal 
conspiracy.'' 

I  will  conclude  the  citations  of  authority  on  this  point 
by  the  following  extract  from  the  award  of  the  Anthracite 
Coal  Commission,  a  body  of  distinguished  men  appointed 
by  the  President,  representing  in  its  membership  the  cause 
of  labor  as  well  as  other  interests  concerned,  whose  delib- 
erate and  official  utterance  is,  therefore,  of  especial  value: 

**It  is  the  legal  right  of  any  man,  or  set  of  men,  to  vol- 
untarily refrain  from  social  intercourse  or  business  rela- 
tions with  any  person  whom  he  or  they,  with  or  without 
good  reason,  dislike.  This  may  sometimes  be  unchristian, 
but  it  is  not  illegal.  But  when  it  is  a  concerted  purpose 
of  a  number  of  persons  not  only  to  abstain  themselves  from 
such  intercourse,  but  to  render  the  life  of  their  victim 
miserable  by  persuading  and  intimidating  others  so  to 
refrain,  such  purpose  is  a  malicious  one,  and  the  concerted 
attempt  to  accomplish  it  is  a  conspiracy  at  common  law, 
and  merits  and  should  receive  the  punishment  due  to  such 
a  crime." 

I  pass  now  to  the  final  important  matter  presented  in 
this  case. 
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The  labor  unions  made  defendants  in  this  case,  having 
assumed  permanence  of  form  as  organized  bodies,  acting 
with  all  the  precision,  certainty  and  force  of  incorporated 
bodies,  and  having  instituted,  directed  and  carried  out  the 
unlawful  acts  shown,  through  and  by  means  of  their  ma- 
chinery of  organization,  and  through  the  individual  defend- 
ants as  its  instruments,  the  question  naturally  arises: 
whether  they  should  not  be  treated  in  their  collective  capa- 
city as  wrongdoers  and  held  liable  as  such  for  the  collective 
wrongs  ? 

The  ancient  rule  of  the  common  law,  cited  in  the  begin- 
ning of  this  opinion,  is  unlimited  in  its  terms,  and,  to  be 
fully  effective,  should  be  unlimited  in  its  application;  and 
it  is  obvious  that  this  can  not  be  so  if  it  can  not  furnish 
a  collective  remedy  for  a  collective  wrong. 

The  doctrines  of  conspiracy  do  not  fully  reach  the  point 
in  question ;  and  the  rigidity  of  common  law  rules  preclude 
that  full  and  flexible  adaptation  of  remedy  that  is  desirable. 
For  this  reason  we  must  look  to  equity  for  solution  of  the 
problem. 

It  is  a  cardinal  principle  of  equity  that  it  looks  through 
the  forms  of  things  to  the  substance ;  and,  acting  upon  this 
principle,  courts  of  equity  early  recognized  the  necessity 
of  a  collective  remedy.  The  problem  of  adapting  legal  pro- 
ceedings to  unincorporated  societies  consisting  of  many 
members  is  not  new,  but  arose  from  the  difficulty  of  apply- 
ing the  rigid  rules  of  the  common  law  to  just  such  cases, 
and  to  avoid  the  necessity  of  a  multiplicity  of  actions 
where  the  community  of  interest  was  not  embodied  in 
recognized  legal  entities,  such  as  partnerships  or  corpora- 
tions, but  nevertheless  existed. 

This  rule  of  equity  procedure,  long  recognized  in  the 
chancery  jurisdiction  of  England,  has  also  long  been  em- 
bodied in  the  statute  law  of  this  state. 

Section  5008,  Revised  Statutes,  provides  that: 

"When  the  question  is  one  of  a  common  or  general  interest 
of  many  persons,  or  when  the  parties  are  very  numerous^ 
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and  it  is  impracticable  to  bring  them  all  before  the  court, 
one  or  more  may  sue  or  defend  for  the  benefit  of  all." 

This  section  was  considered  and  construed  in  the  case  of 
Piatt  V.  Colvin,  50  Ohio  St.,  703,  upon  the  objection  that  the 
plaintiff,  who  was  president  of  an  association  of  about  1,000 
shareholders,  was  but  one  of  many  in  interest.  The  court 
finds  that  the  association  was  not  a  partnership  under  our 
statute,  and  could  not  act  in  its  partnership  name.  It  then 
refers  to  the  rule  of  equity  as  stated  in  Story,  Eq.  PL,  Sec- 
tion 97,  formulating  the  exceptions  to  the  rule  requiring 
prosecutions  by  all  parties  in  interest,  as  follows: 

( 1 )  Where  the  question  is  one  of  a  common  or  general 
interest  and  one  or  more  sue  or  defend  for  the  benefit  of 
the  whole. 

(2)  Where  the  parties  form  a  voluntary  association  for 
public  or  private  purposes,  and  those  who  sue  or  defend  may 
fairly  be  presumed  to  represent  the  rights  and  interests  of 
the  whole. 

(3)  Where  the  parties  are  very  numerous  and  although 
•^hey  may  have  separate  and  distinct  interests,  yet  it  is 
impracticable  to  bring  them  all  before  the  court. 

By  way  of  illustrating  the  application  of  the  principle, 
the  court  cites  Taylor  v.  Salmon,  4  Myl.  &  Cr.  (18  Eng. 
Ch.  Rep.),  134,  a  suit  by  directors  of  an  unincorporated 
mining  company,  wherein  Lord  Chancellor  Cottenham  held 
that  where  parties  were  numerous  and  the  suit  was  for  an 
object  common  to  all,  some  of  the  body  might  maintain  a 
bill  on  behalf  of  themselves  and  the  others. 

Also,  IVahvorth  v..  Holt,  4  Myl.  &  Cr.,  619,  where,  in  a 
similar  suit  by  certain  members  of  a  shareholding  company, 
for  unpaid  subscriptions,  a  demurrer  for  like  cause  was 
overruled.  And  in  this  case  the  lord  chancellor  makes  the 
following  noteworthy  observation:  That  it  was  the  duty 
of  the  court,  "to  adapt  its  practice  and  course  of  proceeding 
to  the  existing  state  of  society,  and  not  by  too  strict  an 
adherence  to  forms  and  rules,  established  under  different 
circumstances,  to  decline  to  administer  justice,  and  to 
enforce  rights  for  which  there  is  no  other  remedy." 
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Also,  Small  v.  Atwood,  i  Younge,  407,  wherein  Lord 
Chief  Baron  Lyndhurst  enforced  the  same  doctrine,  holding 
the  exception  to  have  been  established  at  a  very  early  period 
for  the  purpose  of  preventing  a  failure  of  justice. 

Also,  Chancey  v.  May,  Prec.  Ch.,  592,  a  suit  brought  by 
the  treasurer  and  managers  of  an  unincorporated  company 
on  behalf  of  themselves  and  all  other  proprietors,  charging 
the  late  treasurer  and  managers  with  embezzlement  of  the 
partnership  funds,  and  the  same  rule  was  enforced  for  like 
reasons. 

*'This  rule,  and  its  exceptions,"  says  our  Supreme  Court, 
"in  their  breadth  and  substance  were  adopted  in  our  code, 
Sections  4993,  5007,  5008,  Revised  Statutes;  and,  by  its 
provisions  made  applicable  to  our  civil  action,  which  was 
substituted  for  what  was  theretofore  known  as  a  suit  in 
equity,  and  the  action  at  law.  *  *  *  Indeed,  the  mode  of 
procedure  in  the  civil  action,  is,  in  most  respects,  taken  from 
and  assimilated  to  that  which  prevailed  in  a  suit  in  chan- 
cery." 

And  the  court  in  applying  these  principles  overrules 
objections  and  sustains  the  suit,  saying  further: 

"We  see  no  reason  why  judgment  against  the  plaintiff 
will  not  be  binding  upon  all  whom  he  represents,  or  judg- 
ment in  his  favor  inure  to  their  benefit.  Each  stockholder, 
by  becoming  a  member  of  the  association,  gave  his  consent 
to  the  rule  of  its  being,  that  suits  in  its  behalf  might  be 
presented  according  to  the  law  applicable  to  it,  and  the 
judgment  in  any  action  so  prosecuted  with  its  consent  must 
necessarily  operate  upon  all  as  if  they  were  named  in  the 
suit." 

Labor  unions  have  been  recognized  by  law  in  Ohio  as 
entities  capable  of  exercising  the  rights  of  individuals,  as 
in  the  trades  union  acts  of  Great  Britain.  Thus,  by  Sections 
4364-49,  Revised  Statutes,  they  are  authorized  to  adopt  and 
possess  a  trade-mark  label  in  the  union  name,  which  name 
may  be  registered  as  such  with  the  secretary  of  state 
(Section  4364-51).  They  may  sue  to  enjoin  the  unauthor- 
ized use  of  such  labels  (Section  4364-53)  ;  or  to  recover  the 
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penalty  (Section  4364-530);  and,  where  unincorporated, 
may,  by  special  statute,  sue  by  an  officer  or  member  for  the 
benefit  of  all  (Section  4364-530,  Revised  Statutes),  which 
recognizes  the  application  of  the  equity  rule.  Indeed,  the 
Legislature  has  attempted  to  make  it  unlawful  to  prevent 
men  from  joining  labor  unions  or  to  discharge  from  employ- 
ment because  of  such  membership.  Section  4364-68,  Re- 
vised Statutes. 

Those  statutes  are  analogous  in  certain  respects  to  the 
trades  union  acts  of  England,  in  so  far  as  they  recognize 
and  establish  the  labor  union  as  a  distinct  entity  in  its  col- 
lective capacity,  capable  of  holding  property  and  exercising 
rights  of  ownership;  and  by  consequence  being  subject  to 
corresponding  liabilities. 

This  view  is  sustained  and  established  by  a  recent  case  of 
highest  authority  arising  in  the  court  of  King's  Bench  in 
England,  viz. :  Taff  Vale  Ry.  v.  Amalgamated  Soc.  of  Ry, 
Servants,  L.  R.  (1901),  426.  In  this  case  Farrell,  J.,  issued 
an  injunction  against  the  respondent  society,  also  against 
Bell,  its  general  secretary,  and  Holmes,  its  organizing  sec- 
retary, which  was  reconsidered  and  affirmed  upon  motion 
to  strike  out  the  name  of  the  respondent  society. 

The  injunction  order  restrained  the  society,  its  servants, 
etc.,  from  watching  or  besetting  the  railway  station  or  works, 
or  approaches  thereto,  or  places  of  residence  of  any  of  its 
officers  or  workmen  employed  or  proposing  to  work  for 
them,  for  the  purpose  of  persuading  or  otherwise  prevent- 
ing persons  from  working  or  for  any  purpose  except  to 
obtain  or  communicate  information,  and  from  procuring 
any  person  who  had  or  might  enter  into  any  contracts  with 
the  plaintiff  to  commit  a  breach  of  such  contracts. 

The  motion  was,  substantially  as  in  the  case  at  bar,  upon 
the  ground  that  the  society  was  not  a  corporation  nor  an 
individiual,  and  could  not  be  sued  in  a  quasi  corporate 
capacity.  The  court  in  its  opinion  admits  that  it  is  not  a 
corporation  nor  an  individual  nor  a  partnership ;  but  defines 
the  union  under  the  trades  union  acts  as  "any  combination 
for  regulating  the  relations  between  workmen  and  masters, 
or  for  imposing  restrictive  conditions  on  the  conduct  of  any 


352        SUPERIOR  COURT  OF  CINCINNATI. 

trade  or  business/'  The  argument  on  the  motion  was 
that  it  was  an  illegal  association,  which  the  court  intimates 
had  no  force  in  an  action  in  tort,  saying: 

"The  acts  complained  of  are  the  acts  of  the  association. 
They  are  the  acts  done  by  their  agents  in  the  course  of  the 
management  and  direction  of  a  strike ;  the  undertaking  such 
management  and  direction  is  one  of  the  main  objects  of  the 
defendant  society  and  it  is  perfectly  lawful :  but  the  society, 
in  undertaking  the  management  and  direction,  undertook 
also  the  responsiblity  for  the  manner  in  which  the  strike  is 
carried  out.  The  fact  that  no  action  could  be  brought  at 
law  or  in  equity  to  compel  the  society  to  interfere  or  refrain 
from  interfering  in  the  strike  is  immaterial ;  it  is  not  a  ques- 
tion of  the  rights  of  members  of  the  society,  but  of  the 
wrong  done  to  persons  outside  the  society.  For  such 
wrongs,  arising  as  they  do  from  the  wrongful  conduct  of 
the  agents  of  the  society  in  the  course  of  managing  the 
strike  which  is  a  lawful  object  of  the  society,  the  defend- 
ant society  is,  in  my  opinion,  liable." 

The  appeal  court  reversed  this  ruling  and  the  case  then 
came  on  for  review  by  the  judiciary  committee  of  the  House 
of  Lords,  of  which  the  most  eminent  jurists  of  England  are 
members,  and  by  unanimous  judgment  the  appeal  court  was 
reversed  and  the  ruling  and  opinion  of  Farwell,  J.,  restored. 
I  shall  refer  only  to  the  expressed  views  of  one  or  two  of 
the  judges. 

Lord  McNaughten  held,  among  other  things,  that  persons 
should  be  liable  for  concerted  as  well  as  individual  action 
whatever  be  the  form  of  association;  that  they  might  be 
sued  in  a  representative  action  whether  registered  or  unreg- 
istered. "The  registered  name,"  he  said,  "is  nothing  more 
than  the  collective  name  for  all  its  members." 

Lord  Lindley,  one  of  the  ablest  of  all  the  bench,  referring 
to  the  principle  of  equity  procedure  (which  is  embodied  in 
Section  5008,  Revised  Statutes),  said:  "The  principle  is 
applicable  to  new  cases  as  well  as  old  and  ought  to  be 
applied  to  the  exigencies  of  modern  life  as  occasion  re- 
quires," and  proceeds  to  show  that  if  the  trustees  in  whom 
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the  property  of  the  society  is  vested  were  added  as  parties, 
an  order  could  be  made  for  payment  by  them  out  of  the 
funds  of  the  society  of  all  damages  and  costs  for  which  the 
plaintiff  might  obtain  judgment. 

To  the  same  substantial  effect  is  United  States  v.  Coal 
Dealers'  Assn.,  85  Fed.  Rep.,  252.  Also  United  States  Ptg. 
Co.  V.  Stereotypers'  Union,  Supreme  Court  of  Brooklyn. 
This  case,  not  yet  reported,  involved,  as  I  am  advised,  the 
same  question  as  to  the  right  to  enjoin  unions  as  such.  Suit 
was  brought  to  enjoin  execution  of  contract  between  plain- 
tiff and  defendants  whereby  plaintiff  was  to  discharge  all 
its  non-union  workmen  who  should  not  have  joined  one  or 
the  other  of  the  defendant  unions  before  a  certain  date. 

In  granting  the  injunction.  Justice  Dickey  says : 

"If  the  purpose  of  the  unions  in  their  agreements  was 
to  hamper  or  restrict  the  freedom  of  plaintiff  and  other 
workmen  in  pursuing  their  lawful  trade,  and,  through  ar- 
rangements with  their  employers,  coerce  them  to  become 
members  of  union  organizations,  or  lose  their  positions,  or 
be  deprived  of  employment,  such  purpose  is  against  public 
policy  and  is  unlawful.  The  unions  can  not  arrange  a  plan 
of  compelling  workmen  not  in  affiliation  with  their  organi- 
zation to  join  them  at  the  price  of  being  deprived  of  their 
employment." 

In  view  of  these  authorities,  supplementing  the  rulings  of 
our  Supreme  Court,  I  entertain  no  doubt  that  the  injunction 
will  lie  against  an  unincorporated  labor  union  by  the  name 
(which  is  but  the  "collective  name  of  all  its  members") 
when  sued  together  with  one  or  more  of  its  members 
individually  upon  whom  service  may  ht  had  in  their  repre- 
sentative capacity,  and  that  such  injunction  will  be  binding 
upon  the  body  as  an  entity  and  against  all  its  members, 
whether  or  not  they  be  directly  represented. 

It  follows,  from  what  has  been  said,  that  the  prayer  for 
a  perpetual  injunction  must  be  granted;  and  inasmuch  as 
the  question  of  "persuasion"  has  been  made  an  issue,  and 
as  the  evidence    clearly  shows  that  persuasion  in  this  case 
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means  and  includes  coercion  and  intimidaticHi  as  defined  t^ 
the  authorities,  the  -  injunction  order  must  be  modified  to 
include  such  persuasion,  and  may  be,  if  necessary,  redrafted 
to  conform  to  this  opinion  in  other  respects. 

Perpetual  injunction  ordered. 

Charles  F,  Williams^  for  plaintiff. 

Dempsey  &  Fridman  and  Raymond  Ratliff,  for  defend- 
ants. 


Jacob  Anderson  v.  Cincinnati  Traction  Co. 

1.  Upon  a  motion  for  a  new  trial,  the  facts  are  to  be  taken  most 

strongly  against  the  mover. 

2.  Where,    in    an    action   against    a    street    railroad    company    for 

negligence  whereby  plaintiff's  wagon,  while  traveling  in  defend- 
ant's track,  was  run  into  from  behind  by  a  car,  it  appears  from 
the  evidence  that  defendant's  servants  in  charge  of  the 
car  saw  plaintiffs  wagon  in  the  track  in  ample  tiipe  to  have 
prevented  the  collision  by  the  application  of  the  ordinary  means 
of  stopping  the  car,  the  fact  that  the  collision  occurred  raises 
a  presumption  of  negligence  on  the  part  of  the  defendant 

3.  In  an  action  against  a  street  railroad  company  for  the  negligence 

of  its  servants  in  charge  of  a  car  whereby  plaintiffs  wagon  was 
run  into  behind,  where  the  evidence  shows  that  at  the  time 
plaintiff  turned  into  the  track,  he  was  thirty  to  fifty  feet  ahead 
of  the  car;  that  the  motorman  saw  the  plaintiff  turning  into 
the  track;  that  the  car  was  traveling  seven  or  eight  miles  an 
hour  and  plaintiff  four  or  five;  that  a  car  going  seven  or  eig^t 
miles  an  hour  can  be  stopped  by  the  ordinary  appliances  within 
thirty  or  forty  feet,  it  is  mathematically  demonstrable  that,  by 
the  exercise  of  ordinary  care,  the  car  could  have  been  stopped 
or  controlled  in  time  to  prevent  a  collision  and  a  verdict  in 
favor  of  the  defendant  should  be  set  aside  as  not  being  sup- 
ported by  the  evidence. 

Hosea,  J. 

Motion  for  new  trial. 
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Upon  a  motion  for  a  new  trial — ^as  upon  a  motion  for 
non-suit — the  facts  are  to  be  taken  most  strongly  against 
the  mover.  This  is  the  basis  of  the  "scintilla"  rule,  and 
both  rest  upon  the  elementary  doctrine  that  all  things  are 
presumed  in  favor  of  the  correctness  and  regularity  of 
judicial  proceedings — omnia  praesumuntur  rite  esse  acta, 
donee  probetur  in  contrarium. 

The  main  outlines  of  conceded  fact  in  this  case  are  as 
follows : 

The  plaintiff,  driving  a  spring  wagon  with  a  top  and 
curtained  sides,  on  a  straight  and  practically  level  street,  in 
full  daylight,  was  run  into  from  behind  by  a  street  car,  his 
wagon  dragged  forward  about  fifty  feet,  overturned  and 
smashed,  his  horse  thrown  down,  and  himself  narrowly 
escaped  with  his  life.  Plaintiff's  wagon  was  in  full  view 
and  seen  by  those  in  charge  of  the  car  when  seven  hundred 
or  more  feet  away,  traveling  between  the  track  and  the 
curb.  There  was  also  a  milk  wagon  beyond  plaintiff,  coming 
toward  him  in  the  tracks.  The  milk  wagon  turned  aside 
across  plaintiff's  path  ahead  and  stopped  at  the  curb.  The 
distance  from  the  outer  rail  of  the  track  to  the  curb  being 
only  a  trifle  over  eleven  feet,  plaintiff,  in  order  to  pass 
by  the  milk  wagon,  turned  partially  into  the  track,  and 
while  there,  was  struck  by  the  street  car. 

To  sustain  the  burden  of  proof  on  his  part,  plaintiff 
showed  that  before  turning  into  the  track,  he  looked  back 
and  no  car  was  in  sight ;  and  that  he  was  in  the  track  a  half 
minute  before  the  collision  occurred,  and  heard  no  signals. 
If  this  statement  be  true,  and  the  car  was  traveling  at  only 
eight  miles  per  hour  (as  claimed  by  defendant),  then  the 
car  was  about  two  hundred  and  forty  feet  behind  plaintiff 
when  he  came  upon  the  track ;  and,  as  it  was  shown  that  a 
car  going  at  eight  miles  per  hour  can  be  stopped  by  the 
ordinary  appliances  in  thirty  or  forty  feet,  the  presumption 
of  negligence  was  against  the  defendant,  for  it  thus  clearly 
apppeared  that  there  was  ample  time  and  opportunity  to 
stop  the  car  and  avoid  the  collision. 

The  burden  of  overcoming  the  presumption  being  thus 
cast   upon   the   defendant,   the   question — to   put   it   most 
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strongly  in  its  favor,  and  therefore  assuming  the  position  of 
plaintiff  upon  the  track  showed  contributory  negligence — 
was  whether  the  defendant  used  proper  care  to  avoid  the 
accident  ? 

The  motorman  and  the  conductor  of  the  car  both  testi- 
fied that  the  car  was  traveling  at  a  speed  of  seven  to  eight 
miles  per  hour;  that  plaintiff's  wagon  was  traveling  at  a 
speed  of  four  or  five  miles  per  .hour ;  that  when  plaintiff 
turned  into  the  track,  he  was  thirty  to  fifty  feet  ahead  of  the 
car;  that  the  motorman  instantly  applied  the  reversing  ap- 
paratus; that  the  car,  its  appliances  and  the  track  were  in 
good  order.  The  motorman  also  testified  that  a  car  going 
at  eight  miles  an  hour  could  be  stopped  within  thirty  to 
forty  feet. 

Taking  from  this  testimony  the  factors  most  favorable 
to  the  defendant— car  speed  eight  miles  per  hour;  wagon 
speed  four  miles  per  hour — what  distance  must  the  car  have 
traveled  to  overtake  the  wagon  fifty  feet  ahead? 

While  the  car  was  traversing  the  fifty  feet,  the  wagon 
was  traveling  half  as  far,  and  when  the  car  reached  the 
spot  where  the  wagon  had  been,  the  latter  was  ^till  twenty- 
five  feet  ahead,  and  so  on  until — the  speeds  remaining  con- 
stant— the  car  traveled  to  overtake  the  wagon  about  ninety- 
eight  feet.  If  the  initial  distance  apart  be  taken  at  only 
thirty  feet,  the  car  must  have  traveled  about  sixty  feet  to 
overtake  the  wagon — speeds  being  constant. 

But  the  speeds  were  not  constant.  If  the  reverse  was 
applied,  as  claimed,  a  reduction  of  car  speed  would  imme- 
diately begin ;  and  it  is  obvious  that  if  reduced  to  one-half 
before  actual  contact,  no  contact  could  possibly  occur.  If  a 
car  traveling  at  eight  miles  per  hour  can  be  stopped  in  thirty 
to  forty  feet,  its  si:)eed  could  certainly  be  reduced  to  four 
miles  per  hour  in  twenty  to  twenty-five  feet;  so  that  here 
was  ample  space  and  opportunity,  not  only  to  check  the 
speed  sufficiently  to  avoid  collision,  but  to  bring  the  car  to  a 
dead  stop,  if  necessary,  long  before  contact  could  possibly 
have  occurred.  If,  as  testified  by  the  motorman  of  the 
car,  Anderson's  horse  was  trotting  and  was  making  six 
miles  per  hour,  then  the  car  must  have  traveled  one  hun- 
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dred  and  eight-four  feet  to  overtake  the  wagon,  starting  at 
fifty  feet  apart. 

Upon  the  facts  claimed  by  the  conductor  and  motorman 
of  the  car,  therefore,  it  is  demonstrable  that  the  reverse  gear 
could  not  have  been  applied  when  they  testify  it  was  applied, 
and  when  they  admit  should  have  been  applied.  But,  in 
connection  with  further  facts  shown  by  defendant,  it  is 
clear,  beyond  a  reasonable  doubt,  that  it  was  not  applied, 
if  at  all,  until  about  the  moment  of  the  collision,  or  after. 

(i)  The  conductor  of  the  car  says  he  knows  when  the 
reverse  was  applied,  because  the  effect  was  so  sudden  that 
the  weight  of  his  body  caused  him  to  sway  forward;  and 
that  this  occurred  when  the  car  and  wagon  were  thirty  or 
forty  feet  apart 

Yet  Hall,  the  cement  man,  a  disinterested  witness  for 
the  defendant,  says  that  at  this  time  he  was  standing  on  the 
rear  platform  of  the  car  talking  to  the  conductor  of  the  car 
about  other  matters,  and  that  the  first  thing  that  attracted 
his  attention  was  the  collision  itself;  and  that  he  di^  not 
notice  any  indication  of  the  reverse  being  put  on.  The 
testimony  of  McQure,  the  only  other  witness  for  defendant, 
tends  to  confirm  Hall's  version. 

(2)  Both  conductor  and  motorman  of  the  car  agree 
that  by  and  after  the  collision,  the  wagon  was  shoved  or 
dragged  from  a  point  thirty  feet  short  of  the  milk  wagon  to 
about  twenty  feet  beyond  it  before  the  car  came  to  a  stop. 
Add  these  figures  to  those  given  before,  and  we  have  a 
minimum  of  one  hundred  and  ten  feet,  and  a  maximum  of 
two  hundred  and  thirty-four  feet,  as  the  distance  traversed 
by  the  car  after  the  application  of  the  reverse,  as  claimed,  to 
the  point  of  stoppage;  and  to  these  must  be  added,  the 
length  of  the  car,  thirty  feet. 

The  conclusion  is  irresistible,  that  the  reverse,  if  applied 
at  all,  was  not  applied  until  about  at  the  moment  of  the  colli- 
sion, and  this  means  gross  and  culpable  negligence  on  the 
part  of  the  defendant. 
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A  verdict  so  palpably  against  the  evidence,  can  not  be 
permitted  to  stand.  The  evidence  is  not  sufficient  to  sup- 
port the  verdict,  and  the  latter  must  be  set  aside. 

Verdict  set  aside,  and  liew  trial  ordered. 

Aaron  A,  Ferris,  for  plaintiff. 
Kittredge  &  Wilby,  for  defendant. 


William  R.  Garrison  v.  C,  H.  &  D.  Ry.  Co.  et  al. 

1.  The  rule  of  public  policy  declaring  invalid  contracts  whereby  an 

employer  undertakes  to  exempt  himself  from  liability  to  his 
employe  for  negligence,  is  not  confined  to  cases  where  a 
railroad  company  is  the  employer,  but  extends  to  the  relation 
of  employer  and  employe  generally. 

2.  A  contract  whereby  an  express  company  stipulates  for  immunity 

from  its  wrongful  negligence,  is  within  the  inhibition  of  the 
rule  that  parties  can  not  by  contract  take  away  the  jurisdiction 
of  the  courts. 

Hosea,  J. 

Demurrer  to  second  defense  of  United  States  Express 
Co. 

To  the  petition  setting  up  personal  injuries  received 
through  the  joint  and*  co-operating  negligence  of  both 
defendants,  the  United  States  Express  Company  avers,  in 
its  own  behalf,  as  a  second  defense,  that,  at  the  time  of 
entering  into  its  employment,  and  as  a  condition  and  con- 
sideration of  its  so  employing  him,  the  plaintiff  entered  into 
a  contract  with  the  company  agreeing  to  assume  the  risks 
for  all  expenses  and  injuries  whether  caused  by  negligence 
or  otherwise,  and  to  indemnify  it  against  all  claims  for 
recovery  on  his  own  part,  for  injuries  to  him,  and  to  pay 
over  to  it  any  sum  which  it  might  be  compelled  to  pay  in 
consequence  of  any  such  claim. 

The  demurrer  filed  to  said  defense  as  insufficient  in  law. 
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raises  the  question  of  the  validity  of  such  contract — 
whether  an  employer  can,  by  contract  with  an  employe, 
avoid  his  liability  for  injuries  resulting  from  negligence  in 
respect  of  duties  required  by  law  of  the  employer. 

The  pleadings  here  show  that  the  contract  was  made  and 
was  to  be  performed  in  Ohio,  and  that  the  injury  happened 
here.  The  question,  therefore,  is  to  be  determined  by  the 
law' of  Ohio. 

It  is  conceded  that  the  case  of  Railway  v.  Spongier,  44 
Ohio  St.,  471,  478,  holding  such  contracts  to  be  invalid, 
settles  the  law  in  Ohio  as  to  contracts  of  railway  employes, 
but  it  is  contended  that  the  rule  and  the  public  policy 
invoked,  are  confined  to  railway  employment.  In  Railway 
V.  Spangler,  supra,  the  court,  after  commenting  on  Little 
Miami  Ry.  v.  Stevens,  20  Ohio,  415,  and  Clev.,  C.  &  C  Ry. 
V.  Keary,  3  Ohio  St.,  201,  says : 

"The  doctrine  established  by  these  cases  has  remained 
unquestioned  by  this  court  for  more  than  thirty  years.  It 
furnishes  a  conclusive  answer  to  the  contention  of  the  com- 
pany that  the  stipulation  which  it  seeks  to  enforce  would 
better  protect  the  public  by  promoting  the  greater  diligence 
on  the  part  of  the  brakemen  and  the  consequent  safety  of 
passengers  and  merchandise  in  transit. 

"*  *  *  It  is  the  firmly  established  policy  of  our  law  that 
such  liability  should  attach.  *  *  *  The  policy  of  our  law 
being  well  settled,  it  only  remains  for  us  to  inquire  whether 
railroad  companies  may  ignore  or  contravene  that  policy 
by  private  contract  with  their  employes,  stipulating  that  they 
shall  not  be  held  to  a  liability  for  the  negligence  of  their 
servants  which  public  policy  demands  should  attach  to  them. 
The  answer  is  obvious.  Such  liability  is  not  created  for  the 
protection  of  employes  simply,  but  has  its  reason  and  foun- 
dation in  a  public  necessity  and  policy  which  should  not  be 
asked  to  yield  or  surrender  to  mere  private  interests  and 
agreements." 

While  it  is  true  that  the  cases  cited  by  the  court  are  those 
of  railway  employes,  yet  from  the  language  quoted  it  is 
fairly  to  be  inferred  that  the  court  had  in  mind  a  principle 
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of  broader  application,  and  that  the  facts  before  it  in  this 
regard  were  significant  only  of  the  occasion  of  its  applica- 
tion. 

The  principle  is  affirmed  in  later  cases  wherein  contracts 
relating  to  membership  in  railway  relief  associations  are 
distinguished  and  upheld;  but  the  right  of  the  employe  to 
refuse  to  receive  the  benefits,  and  sue  upon  his  common- 
law  privilege,  is  made  the  criterion  of  validity.  P.,  C,  C,  & 
St.  L.  Ry.  V.  Cox,  55  Ohio  St.,  497;  State  v.  Railway,  68 
Ohio  St.,  9,  36. 

But  the  rule  of  public  policy  in  question  is  Hot  coofiiied, 
in  Ohio,  to  cases  arising  in  railway  employment.  In  a  case 
involving  the  relations  of  a  miner -and  the  owner  of  the 
mine,  reported  in  Coal  &  Mining  Co.  v.  Clay,  51  Ohio  St, 
542,  the  court,  on  page  556,  cites  Railway  v.  Spongier, 
supra,  in  terms  of  a  general,  and  not  a  limited,  application 
to  the  relations  of  master  and  servant,  quoting  the  same 
passage  given  above,  and  continuing  as  follows: 

"If  the  principle  in  this"  (the  Spangler)  "case  has  appli- 
cation to  the  one  at  bar,  and  no  reason  is  perceived  why  ii 
does  not,  it  would  seem  to  follow  that  the  custom  set  up  in 
the  petition  ought  not  to  be  held  to  have  absolved  the  de- 
ceased from  the  obligation  enjoined  by  the  statute." 

But  again,  in  order  that  the  principle  should  be  rested 
upon  a  fixed  and  unmistakable  foundation,  as  one  of  broad 
and  general  application,  and  that  no  misconception  should 
arise  from  the  accident  of  the  more  frequent  occasion  for 
its  application  in  railway  cases,  our  Supreme  Court  has 
declared  its  basis  to  be  the  Constitution  of  the  state.  In 
Bait.  &  O.  Ry.  v.  S tankard,  56  Ohio  St.,  224,  the  court  says, 
pages  231-2: 

"A  long  line  of  decisions  hold  that  parties  can  not  by 
contract  take  away  the  jurisdiction  of  the  courts  in  such 
cases.    (Citing  authorities.) 

"While  courts  usually  base  their  decisions  upon  the 
ground  that  parties  can  not,  by  contract,  in  advance  oust 
the  courts  of  their  jurisdiction  of  actions,  a  more  satisfac- 
tory ground  is,  that  under  our  Constitution  all  courts  are 
open,  and  every  person,  for  an  injury  done  him  in  his  land. 
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goods,  person,  or  reputation,  shall  have  remedy  by  due 
course  of  law.    Section  16,  Article  I. 

"Courts  are  created  by  virtue  of  the  Constitution,  and 
inhere  in  our  body  politic  as  a  necessary  part  of  our  system 
of  government,  and  it  is  not  competent  for  any  one,  by  con- 
tract or  otherwise,  to  deprive  himself  of  their  protection. 
The  right  to  appeal  to  the  courts  for  the  redress  of  wrongs, 
is  one  of  those  rights  which  is  in  its  nature  under  oar 
Constitution,  inalienable,  and  can  not  be  thrown  off,  or  bar- 
gained away." 

See  also  Myers  v.  Jenkins,  63  Ohio  St.,  loi,  102,  seventh 
syllabus. 

The  general  rule  that  employers  can  not  stipulate  for 
immunity  from  their  own  wrongful  negligence ;  and  that  a 
contract  between  employer  and  employe  in  consideration 
of  employment  and  the  compensation  to  be  paid,  whereby 
the  employe  assumes  all  risk  from  any  cause  while  in  ser- 
vice, and  exempts  the  employer  from  liability  therefor,  is 
void,  as  against  public  policy,  is  sustained  by  many  authori- 
ties elsewhere.  Chicago,  W.  &  V.  Coed  Co.  v.  Peterson, 
39  111.  App.,  114;  Money  v.  Railway,  49  111.  App.,  105; 
Louisville  Bagging  Co,  v.  Dolan,  13  Ky.  Law,  493;  Blanton 
v.  Dold,  109  Mo.,  64  (18  S.  W.  Rep.,  1149)  »  ^^^^  v.  Her- 
ring, 2  Misc.,  105  (21  N.  Y.  Supp.,  244)  ;  Bonner  v.  Bean, 
80  Tex.,  152  (15  S.  W.  Rep.,  798.) 

The  general  principle  declaring  illegal  contracts  for  re- 
bates on  shipments  by  common  carriers,  has  been  applied 
and  enforced  by  the  Supreme  Court  of  the  United  States  in 
Union  Pac.  Ry.  v.  Goodridge,  149  U.  S.,  680  (13  Sup.  Ct 
Rep.,  970;  37  L.  Ed.,  896).  The  same  is  held  in  Ohio  cases, 
where  the  statutory  provisions  on  the  subject  are  said  to 
be  but  declaratory  of  the  common  law.  In  Bait.  &  O,  Ry. 
V.  Coal  Co.,  61  Ohio  St.,  242,  Judge  Shauck,  on  page  252, 
quoting  from  an  opinion  by  Justice  Swayne,  says : 

"  'Whenever  the  illegality  appears,  whether  the  evidence 
comes  from  one  side  or  the  other,  the  disclosure  is  fatal  to 
the  case.  No  consent  of  the  defendant  can  neutralize  its 
effect.    A  stipulation  in  the  most  solemn  form  to  waive  the 
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objection  would  be  tainted  with  the  vice  of  the  original 
contract,  and  void  for  the  same  reasons.'  " 

It  must  be  admitted  that  some  federal  courts,  notably  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Bait. 
&  0.  S.  W.  Ry.  V.  Voigt,  176  U.  S.,  498  (20  Sup.  Ct.  Rep., 
385;  44  L.  Ed.,  560),  have  adopted  the  view  contended  for 
by  the  defendant,  sustaining  contracts  of  this  nature,  except 
in  railway  cases,  and  limiting  the  rule  of  public  policy 
strictly  thereto,  as  an  exception,  based  on  the  public  inter- 
ests involved,  to  the  fundamental  right  of  individuals  to 
contract.  But  the  question  as  it ;)  rises  here,  presents  a  sub- 
ject-matter strictly  within  the  general  police  powers  of  the 
state ;  and  however  unfortunate  may  be  the  conflict  of  opin- 
ion, the  duty  of  the  courts  in  Ohio  is  to  accept  and  enforce 
the  law  of  the  state  as  declared  by  its  own  highest  tribunal. 
It  would  not  be  seemly  to  suggest  a  criticism  of  the  reason- 
ing upon  which  the  federal  tribunals  rest  their  determina- 
tion; but  it  may  not  be  improper  to  note  that  the  broad 
right  of  contract  is  curbed  in  many  directions  which  all 
courts  concede  as  proper,  in  matters  conserving  mere  prop- 
erty rights,  while  cases  like  the  present,  relate  to  the  safety 
and  even  the  life  of  the  citizen. 

For  reasons  given,  the  demurrer  must  be  sustained  and  it 
is  so  ordered. 

Demurrer  sustained. 

Robert  S,  Fulton,  for  plaintiff. 

Harmon,  Colston,  Goldsmith  &  Hoadly,  for  defendant. 


F.  W.  HULLINGER  v.  PeOPLE's  PUBLISHING  Co.* 

Where  a  contract  of  employment  stipulated  that  plaintiff  was  to 
act  as  agent  of  defendants  in  a  certain  city,  and  was  condi- 
tioned on  the  agent  selling  a  certain  amount  of  defendants' 
goods  each  month,  and  provided  that,  should  the  sales  fall  below 
the  minimum  for  any  month,  if  the  sales  should  be  sufficient 
for  the  succeeding  months  to  bring  the  average  up  to  the  stip- 
ulated minimum  amount,  this  was  to  be  regarded  as  a  ful- 
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filment  of  the  contract,  with  further  stipulations  as  to  the 
amount  of  plaintiffs  salary  and  commissions,  to  be  paid  out  of 
such  sales,  defendant  also  agreeing  to  maintain  an  office  for 
plaintiff  and  furnish  such  things  as  were  necessarily  appurtenant 
to  a  branch  agency;  in  such  case  the  fact  that  plaintiffs  sales 
fell  below  the  minimum  amount  for  the  first  month  of  his 
agency  is  no  excuse  nor  justification  for  defendants'  failure 
to  perform  their  part  of  the  contract. 

HosEA^  J. ;  Ferris  and  Hoffheimer,  JJ.,  concur. 
Error  to  special  term. 

In  the  view  we  take  of  the  contract  in  this  case,  it  will  not 
be  necessary  to  consider  the  questions  involved  in  its  pro- 
posed reformation.  The  contract  as  it  exists  furnishes 
sufficient  ground  for  the  action  of  the  reviewing  court. 

We  find  that  the  contract  is  one  of  employment  in  which 
the  defendants  were  to  do  and  furnish  certain  things,  and 
pay  a  monthly  salary,  in  consideration  of  which  plaintiff 
was  to  serve  them  as  their  general  agent  at  Chicago  for  a 
period  of  a  year.  On  each  side  the  performance  of  certain 
stipulations  was  the  condition  precedent  of  performance  by 
the  other  party.  The  defendants  were  to  rent  and  fit  up  an 
office,  provide  stationery,  blanks,  etc.,  letters  of  credit,  cir- 
culars, and  books  to  be  sold ;  and  the  plaintiff  was  to  estab- 
lish and  superintend  agencies,  and  sell  the  books  at  certain 
prices,  making  monthly  reports  and  remittances  to  defend- 
ant, and  was  to  receive  as  his  compensation  a  salary  payable 
monthly,  and  in'  addition  thereto  a  commission  upon  sales 
made. 

The  controversy  here  arises  principally  upon  the  fifth 
and  sixth  clauses  of  the  contract,  which  are  as  follows : 

"(5)  The  success  of  the  business  depends  upon  a  reason- 
able amount  of  books  sold,  and  it  is  agreed  and  understood 
that  the  sales  each  month  shall  amount  to  $250,  which  shall 
be  considered  the  minimum  amount  of  business  necessary 
to  a  proper  fulfillment  of  this  contract.  If  the  sales  of  any 
month  should  not  amount  to  the  minimum  amount  named 
above,  and,  during  the  succeeding  months,  sales  should  be 
in  excess  of  said  minimum  amount,  to  make  up  an  average 
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of  $250  per  month,  his  contract  is  then  fulfilled  by  the 
party  of  the  second  part. 

"(6)  It  is  mutually  understood  and  agreed  by  the  par- 
ties hereto,  that  the  second  party  shall  have  the  right  and 
authority  to  collect  all  moneys  for  business  done  through 
said  office.  At  the  end  of  each  month,  after  deducting  from 
the  receipts  of  said  office  the  amount  of  his  salary,  neces- 
sary expenses,  and  commissions  due  him  at  that  time,  he 
shall  remit  the  balance  to  the  said  first  parties  at  their  office 
in  the  city  of  Cincinnati. 

"The  parties  of  the  first  part  will  then  replace  stock  sold 
during  the  previous  month  by  party  of  the  second  part 
without  charge  or  expense  to  said  second  party. 

"In  case  the  minimum  amount  of  business  required  to 
be  transacted  shall  not  be  sufficient  to  pay  necessary  ex- 
penses, commission,  salary  and  cost  of  replacing  stock  sold, 
the  deficiency  shall  be  made  good  by  said  first  parties  at 
the  end  of  each  month." 

The  testimony  shows  that  at  the  end  of  the  first  month 
the  sales  were  not  sufficient  to  cover  the  salary  and  rent  of 
office ;  and  the  defendants  failed  and  refused  then  and  there- 
after to  make  good  the  deficiency.  The  plaintiff,  being  prac- 
tically at  the  mercy  of  defendants,  endeavored  for  a  time 
to  keep  the  business  moving  at  his  own  expense,  but  was 
unable  to  do  so,  and  was  finally  dispossessed  and  the  office 
effects  and  stock  were  sold  by  the  landlord  for  rent. 

The  court  below,  although  "considerably  perplexed  as  to 
whether  the  defendants  violated  the  contract  in  not  paying 
the  rent,"  resolved  the  doubt  against  the  plaintiff  upon  a 
construction  of  the  contract  making  the  obligation  of  the 
defendants  to  pay  rent,  etc.,  conditional  upon  the  minimum 
sale  of  $250  per  month  by  plaintiff;  and  therefore  found 
that  the  plaintiff  had  failed  to  perform,  and  had  no  remedy. 

As  we  read,  the  contract,  it  permits  of  no  such  doubt. 
Taking  clause  5  as  an  entirety,  it  is  plain  that  the  parties 
were  establishing  an  average  over  the  period  of  employ- 
ment, and  not  a  minimum  applicable  to  each  month  con- 
sidered separately  and  apart  from  every  other.  Not  only 
is  this  evident  from  clause  5,  but  it  is  confirmed  by  the 
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deficiency  stipulation  in  clause  6,  providing  that  when  the 
deficiency  was  so  great  as  that  the  amount  received  was  not 
sufficient  to  cover  these  necessary  expenses,  the  defendants 
would  nevertheless  pay  them. 

The  circumstances  attending  the  making  of  this  contract 
show  that  this  arrangement  was  not  unreasonable,  nor  do 
they  imply  any  special  liberality  on  the  part  of  the  defend- 
ants. The  plaintiff  was  being  employed  as  their  agent,  to 
establish  their  business  in  a  city  strange  to  him.  To  secure 
themselves  against  possible  failure  on  his  part,  they  required 
him  to  deposit  with' them  $800,  which,  in  case  of  the  faith- 
ful and  successful  completion  of  this  contract  to  their  satis- 
faction, was  to  be  returned  to  him.  They  were  thus  indem- 
nified to  this  extent  against  possible  loss. 

It  was  naturally  to  be  expected  that  in  taking  up  a  new 
business  at  a  strange  place  the  first  few  months  would  show 
but  meagre  returns ;  and  the  provisions  of  the  contract  above 
quoted  were  manifestly  drawn  to  cover  this  and  other  con- 
tingencies that  might  be  expected  to  arise.  There  is  noth- 
ing in  the  contract  relative  to  the  purpose  of  this  deposit  of 
money ;  and  the  claim  in  argument  that  it  was  to'  cover  the 
value  of  books  on  hand  is  specious  and  rests  upon  nothing 
but  a  coincidence  in  amounts,  which,  if  not  purely  acci- 
dental, may  be  regarded  as  evidence  of  an  adroit  design. 
The  fact,  however,  the  defendants  required  and  obtained 
satisfactory  references  as  to  plaintiff's  honesty  before  mak- 
mg  the  contract,  sufficiently  negatives  the  theory  on  which 
the  argument  is  based. 

Having  this  large  amount  of  plaintiff's  money  in  their 
hands,  the  defendants  were  perfectly  safe  in  making  a  time- 
limited  contract  to  pay  plaintiff's  salary  and  the  rent 
monthly,  to  be  taken  out  of  the  proceeds  of  sales,  with  an 
agreement  to  make  good  the  deficiency,  if  any ;  because  the 
plaintiff  stood  to  lose  his  entire  deposit  unless  his  sales  for 
the  year  should  average  $250  per  month.  In  other  words, 
any  deficiency  payments  would  come  out  of  his  own  deposit. 
As  the  sum  deposited  was  sufficient  to  cover  his  salary  for 
about  six  and  one-half  months,  the  defendants  could  well 
afford  to  take  the  risk  of  the  minimum  sale  mark  being 
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attained  within  that  period  by  a  man  of  high  character  and 
attainments,  such  as  plaintiff  is  shown  to  be,  under  the 
stimulus  of  disaster  to  himself  in  case  of  failure. 

In  our  view  of  the  contract,  the  failure  of  the  defendants 
to  comply  with  their  obligation  to  make  good  the  deficiency 
at  the  expiration  of  the  first  and  inmiediately  succeeding 
months  was  a  breach  wholly  indefensible,  and  renders  them 
Uable  for  the  consequences  thereof  to  the  plaintiff.  The 
judgment  rendered  by  the  court  below  must,  therefore,  be 
set  aside  and  reversed,  and  it  is  so  ordered. 

Proceeding  to  render  such  judgment  as  should  have  been 
rendered  by  the  court  below,  the  finding  and  judgment  of 
this  court  will  be  entered  in  behalf  of  plaintiff  and  against 
defendants  upon  the  contract  as  set  forth  in  the  second 
cause  of  action ;  and  the  cause  is  remanded  to  the  court  at 
special  term  for  an  inquiry  of  damages  by  a  jury,  or  by 
the  court  if  the  parties  shall  waive  a  jury. 

Judgment  at  special  term  reversed;  judgment  for  plain- 
tiff upon  the  second  cause  of  action,  and  cause  remanded 
for  inquiry  of  damages. 

A.  Af.  Warner,  for  plaintiff  in  error. 
R.  S.  Fulton,  for  defendant  in  error. 


Spaulding  &  Co.  v.  Effie  M.  Evans. 

1.  The  jurisdiction  of  the  courts  in  attachment  proceedings  depends 

upon  a  full  compliance  with  all  the  steps  prescribed  by  the 
statute;  and  where  the  ground  for  the  attachment  is  the  non- 
residence  of  defendant,  the  prime  jurisdictional  requisite  is  a 
valid  levy  upon  property  of  the  defendant  within  the  territorial 
jurisdiction  of  the  court. 

2.  Property  attached  must  be  appraised  and  returned  as  the  prop- 

erty of  the  defendant,  and  if  not  so  returned,  and  if  it  is  not 
the  property  of  defendant,  it  is  fatal  to  the  attachment. 

3.  The  interest  of  defendant  in  different  parcels  of  land  attached 

must  be  appraised  and  returned  separately,  and  the  appraise- 


SPAULDING  &  CO.  v.  EVANS.  367 

ment  and  return  must  show  what  the  interest  of  the  defendant 
•    is. 

4.  Where  the  sheriffs  return  to  a  writ  of  attachment  states  that 

he  levied  upon  the  interest  of  the  defandant  in  certain  lands, 
and  that  he  has  caused  the  same  to  be  appraised,  but  the  in- 
ventory shows  that  he  levied  upon  and  appraised  the  entire 
land,  and  not  an  interest  in  it,  the  levy  will  be  set  aside. 

5.  The  equitable  interest  in  real  estate  of  a  purchaser  who  is  in 

possession  and  has  paid  part  of  the  purchase  money,  is  not 
ordinarily  subject  to  attachment. 

HOSEA,  J. 

Spaulding  &  Company,  an  Illinois  corporation,  brings 
this  action  against  Effie  M.  Evans,  upon  an  account  for 
merchandise  of  $179.50  sold  and  delivered  at  Paris,  France, 
between  October  30,  1893,  ^^^  January  12,  1896,  inclusive, 
and  claims  interest  from  December  i,  1893. 

The  petition  is  filed  November  27,  1903,  and  avers  ac- 
knowledgment of  the  debt,  and  new  promises  within  six 
years.  An  affidavit  in  attachment  was  filed  therewith  on 
the  ground  of  non-residence,  and  on  the  same  day  an  order 
of  attachment  issued  to  the  sheriff  of  Hamilton  county  in 
the  usual  form.  The  order  was  returned  same  day  by  the 
sheriff,  with  the  following  endorsement: 

"1903,  November  27.  No  goods  or  chattels  found  to  at- 
tach, and  by  virtue  of  this  writ,  I  have  this  day  attached  in 
the  presence  of  E.  Wm.  Oesper  and  John  Hanson,  two  free- 
holders and  residents  of  Hamilton  county,  Ohio,  the  in- 
terest of  Effie  M.  Evans  in  the  real  estate  contained  and 
described  in  the  schedule  hereto  attached,  and  same  ap- 
praised by  said  freeholders  under  oath  in  the  stun  of  $7,500, 
and  left  a  copy  of  this  writ  upon  each  of  said  premises. 

"(Signed),  Salmon  Jones, 
"Sheriff  of  Hamilton  County, 
"By  J.  E.  CoRMANY,  Deputy." 


The  inventory  attached  to  the  return  shows  an  appraise- 
ment of  "the  following  described  real  estate,"  to-wit,  two 
distinct  and  widely  separated  lots  of  ground,  at  an  aggre- 
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gate  valuation  of  $7,500,  but  without  specific  valuation  of 
either. 

The  jurisdiction  of  the  court,  in  actions  of  this  nature, 
depends  upon  a  full  compliance  with  the  steps  prescribed 
by  the  statute.  The  defendant  being  a  non-resident,  the 
prime  jurisdictional  requisite  is  a  valid  levy  upon  property 
of  the  defendant  within  the  territorial  jurisdiction  of  the 
court.    Buckeye  Pipe  Line  Co,  v.  Fee,  62  Ohio  St.,  543, 

556. 
The  sheriff  returns  this  writ  as  levied  upon  the  interest 

of  the  defendant  in  certain  lands,  and  that  he  has  caused 

the  same  to  be  appraised ;  but  the  inventory  shows  that  he 

has  levied  upon  and  appraised  the  entire  land,  and  not  an 

interest  in  it.    This  is  fatal  to  the  writ. 

Moreover,  the  interest  in  each  lot  must  be  returned  and 
appraised  separately.  Property  attached  must  be  appraised 
and  returned  as  the  property  of  the  defendant.  If  it  is  not 
so  returned,  and  if  it  be  not  the  property  of  the  defendant, 
it  is  fatal.    Pelt  on  v.  Platner,  13  Ohio,  209,-  219. 

The  appraisement  and  return  must  show  what  the  interest 
is.  The  statute  authorizes  attachment  of  lands  and  does  not 
in  terms  authorize  attachment  of  mere  interests  therein. 
An  equitable  interest  of  a  purchaser  in  possession  with  part 
of  the  purchase  money  paid  had  been  recognized  as  attach- 
able.   Wright  V.  Bank,  59  Ohio  St.,  80. 

But  Coggshall  V.  Bank  Co.,  63  Ohio  St.,  88,  98,  leaves  the 
matter  clouded,  and  the  circuit  court  in  WarHer  v.  York, 
25  O.  C.  C,  310,  declares  equitable  interests  in  land  not 
subject  to  attachment. 

The  attachment  levy  is  set  aside^  and  counsel  is  required 
to  file  with  the  court  an  affidavit  {Mayer  v.  Brooks,  74  Ga., 
526 ;  Waxelbaum  v.  Paschal,  64  Ga.,  275)  showing  the  exact 
nature  of  the  interest  of  the  defendant,  as  a  guide  to  the 
sheriff,  and  as  the  predicate  of  further  proceedings,  and  th?^ 
hearing  is  continued  for  this  purpose. 

IV.  C.  Peirce  and  W.  S.  Kyle,  for  plaintiff. 
E.  P.  Bradstreet,  for  defendant. 
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Fire  Association  of  Philadelphia  v.  Harry  Appel, 

Administrator. 

1.  If  a   stipulation   in  an   insurance   policy    relating  to    incidental 

matters  and  not  connected  with  the  fundamental  right  of  actiom 
becomes  impossible  as  a  result  of  causes  not  anticipated  by 
the  parties,  the  condition  is  discharged,  and  performance  in 
that  regard  can  not  be  required  of  the  insured. 

2.  Where  under  a  fire  insurance  policy  containing  a  stipulation  for 

an  arbitration  in  case  of  a  disagreement  as  to  a  loss,  referees 
and  an  umpire  were  appointed,  and  after  the  appraisal  was. 
partially  made,  the  referee  of  the  insurer  declined  to  act  fur- 
ther, and  the  insurer  refused  to  appoint  another  referee  in  his 
place,  but  insisted  upon  a  new  appraisal,  such  facts  will  operate- 
as  an  abandonment  on  the  part  of  the  company  of  their  right 
to  an  appraisal  under  the  policy,  and  no  objection,  therefore, 
to  the  proof  of  loss  as  being  unaccompanied  by  an  award  can. 
be  heard. 

HOSEA,  J.;  HOFFHEIMER  and  LiTTLEFORD,  JJ.,  concuf. 

Error  to  special  term. 

This  is  one  of  a  series  of  cases  upon  similar  policies- 
brought  in  the  court  below  against  various  insurance  com- 
panies, and  by  consent  tried  as  one. 

The  Fire  Association  of  Philadelphia,  plaintiff  in  error 
herein,  and  defendant  below,  together  with  the  other  insur- 
ance companies  similarly  situated,  issued  their  respective 
policies  of  insurance  to  defendant-in-error's  decedent,  in- 
suring her  against  loss  and  damage  to  her  stock  of  miiil- 
nery,  etc.,  located  in  a  building  occupied  by  her  in  Cincin- 
nati, Ohio.  All  the  policies  were  of  the  New  York  stand- 
ard form. 

A  fire  occurred  in  said  building  on  September  9,  1901, 
and  the  assured  and  the  companies  entered  into  an  adjust- 
ment of  the  loss.  A  difference  arose  and  an  appraisement 
was  demanded  by  the  companies  under  the  terms  of  their 
policies  and  an  agreement  of  submission  duly  entered  into,, 
and  appraisers  were  duly  selected  by  insurer  and  insured. 
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The  appraisers  selected  an  umpire  and  duly  proceeded 
upon  the  determination  of  the  sound  value  and  loss  under 
said  submission,  as  provided  in  the  policy ;  but  after  deter- 
mining regularly  as  to  about  half  of  the  stock  (in  value), 
the  appraiser  selected  by  the  companies  abandoned  his 
duties  and  refused  to  resume,  although  requested  to  do  so 
both  by  the  plaintiff's  decedent  and  the  companies.  There 
is  no  direct  evidence  of  bad  faith  on  the  part  of  either  ap- 
praisers or  on  the  part  of  either  of  the  companies  or  the 
assured,  otherwise. 

Upon  the  refusal  of  the  appraiser  selected  by  the  insurers 
to  continue  to  act,  notice  was  given  the  companies  and  a 
request  made  of  the  companies  to  appoint  another  appraise.* 
in  his  stead ;  but  they  insisted  that  they  were  entitled  to  an 
award  under  the  original  submission  with  both  appraisers 
named  in  the  same  acting,  or  else  to  an  entirely  new  ap- 
praisement with  other  appraisers  to  be  selected  by  the 
parties.  The  assured  declined  to  enter  into  a  second  sub- 
mission. 

Thereupon  the  appraiser  for  the  assured  and  the  umpire 
completed  the  estimate  of  the  sound  value  and  loss  and  re- 
turned same  as  an  award,  finding  a  sound  value  of  $ii,- 
491.97  and  a  loss  of  $9,725.08. 

Thereupon  also  the  assured  served  "proofs  of  loss"  on 
the  companies,  which  were  refused  as  not  including  a  legal 
"award"  by  appraisers. 

The  insured  having  died,  plaintiff,  as  her  duly  qualified 
administrator,  brought  suit  upon  the  policies.  His  petition 
alleged  performance  of  all  the  conditions  of  the  policy 
"except  such  as  were  waived  by  this  defendant  as  herein- 
after stated,"  followed  by  an  allegation  of  the  facts  above 
stated,  and  claiming  that  the  action  of  the  appraiser  selected 
by  the  companies  in  refusing  to  complete  the  appraisement 
was  by  instruction  of  the  companies. 

The  defendants  filed  answer  admitting  the  submission, 
the  terms  of  the  policy  bearing  on  the  same,  the  refusal  of 
one  of  the  appraisers  to  complete  the  appraisement,  and 
denying  generally  the  other  allegations  of  the  petition,  and 
alleging  breach  of  the  appraisement  clause. 
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The  cases  were  tried  under  stipulation  on  these  issues 
before  Hon.  Rufus  B.  Smith  (a  jury  having  been  waived). 
Before  a  decision  was  rendered,  Judge  Smith  retired  irom 
the  bench  and  the  cause  was  submitted  to  him  as  referee  on 
the  testimony  taken  before  him  while  on  the  bench. 

The  referee  reported  findings  of  fact  and  law,  to  the  latter 
of  which  the  companies  duly  excepted,  as  also  to  his  over- 
ruling the  motions  for  a  new  trial.  The  report  was  duly 
confirmed  at  special  term  and  judgments  entered  thereon 
against  the  defendants.  The  defendants  filed  motions  to 
set  aside  these  judgments  and  for  a  new  trial,  which  were 
overruled  and  exceptions  duly  taken. 

No  exceptions  being  taken  to  the  findings  of  fact,  the 
errors  alleged  as  the  grounds  of  these  proceedings  are  in 
the  conclusions  of  law  found  by  the  referee  and  sustained 
by  the  court,  as  follows : 

(a)  That  upon  the  refusal  of  the  appraiser  selected  by 
the  companies  to  complete  the  appraisal  and  the  refusal  of 
the  companies  to  appoint  another  in  his  place  to  complete 
it,  the  companies  abandoned  their  right  to  an  appraisement 
under  the  policy. 

(b)  That  the  appraisers  selected  by  the  assured  and  the 
umpire  were  justified  in  completing  the  appraisement  with- 
out the  assistance  of  the  appraiser  selected  by  the  companies 
as  was  done. 

(c)  That  the  companies  were  not  entitled  to  a  "new  ap- 
praisement," and  therefore  their  objections  to  the  proofs  of 
loss  were  not  well  taken. 

The  legal  difficulties  created  by  the  failure  of  the  ap- 
praiser selected  by  the  insurance  companies  to  complete 
the  work  of  appraisement  are  resolvable  upon  elemental 
principles,  as  we  think,  by  bringing  into  clear  view  at  the 
outset  the  fact  that  the  stipulation  of  the  insurance  contract 
here  in  question  is  one  relating  to  a  mere  detail  of  proof  as 
to  the  amount  to  be  recovered  and  does  not  touch  the  fun- 
damental right  of  recovery.  Our  highest  judicial  tribunal 
has  declared  that  the  constitutional  right  to  appeal  to  the 
courts  for  a  redress  of  wrongs  is  "inalienable  and  can  not 
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be  thrown  off  or  bargained  away."  Bait.  &  O.  Ry.  v. 
Stankard,  56  Ohio  St.,  224 ;  Myers  v.  Jenkins,  63  Ohio  St., 
loi,  119. 

This  principle  applies  to  stipulations  of  this  nature  in 
insurance  contracts,  which  are  upheld  solely  upon  the 
ground  that  they  prescribe  only  a  mode  of  determining  the 
loss  and  do  not  go  to  the  right  of  action  generally.  The 
Excelsior,  123  U.  S.,  40,  49  (8  Sup.  Ct.  Rep.,  33;  31  L.  Ed., 
75);  Hamilton  v.  Insurance  Co.,  6  O.  F.  D.,  587  (136 
y.  S.,  242,  255;  10  Sup.  Ct.  Rep.,  945;  34  L.  Ed.,  419; 
Phoenix  Ins.  Co.  v.  Carnahan,  63  Ohio  St.,  258,  268. 

In  contracts  involving  stipulations  of  performance,  it  is 
important,  in  determining  the  facts  under  the  rule  of  sub- 
stantial performance,  to  consider  whether  those  things  in 
which  the  plaintiff  may  fall  short  of  strict  and  literal  per- 
formance are  vital  and  affect  fundamental  rights,  or  are 
incidental  matters  as  to  which  legal  excuse  for  non-per- 
formance will  suffice.  If  .the  failure  is  in  respect  of  mere 
incidental  things,  the  modem  rule  of  laxity  is  applicable. 
K\ane  v.  Stone  Co.,  39  Ohio  St.,  i,  11. 

Illustrations  of  this  are  not  wanting  in  insurance  cases. 
Thus  it  has  been  held  that  where  the  surrender  of  a  policy 
is  made  a  condition  precedent  of  obtaining  a  paid-up  policy, 
the  fact  that  the  original  policy  has  been  stolen  or  lost  and 
can  not  be  surrendered,  will  not  defeat  the  right  of  the 
assured  upon  compliance  with  all  the  other  conditions. 
Wilcox  V.  Assurance  Soc,  173  N.  Y.,  50  (65  N.  E.  Rep., 
857;  90  Am.  St.  Rep.,  579). 

A  similar  holding  as  to  the  right  to  change  a  beneficiary, 
where  the  former  beneficiary  refused  to  deliver  up  the  pol- 
icy, will  be  found  in  Lahey  v.  Lahey,  174  N.  Y.,  146  (66 
N.  E.  Rep.,  670;  61  L.  R.  A.,  791 ;  95  Am.  St.  Rep.,  554). 

The  cases  just  cited  apply  to  specified  conditions  of  a 
contract  the  principle  of  discharge,  by  matter  in  pais,  of  a 
contract  as  an  entirety,  namely:  That  where  performance 
is  rendered  impossible  by  events  not  fairly  within  the  pur- 
view of  the  contract  and  that  can  not  be  assumed  to  have 
been  within  the  contemplation  of  the  parties,  such  event 
operates  as  a  discharge.     Page,  Contracts,  Section  1363; 
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Stewart  v.  Stone,  127  N.  Y.,  500  (28  N.  E.  Rep.,  595;  14 
L.  R.  A.,  215). 

In  Wilcox  V.  Assurance  Soc,  supra,  the  contention  of  the 
insurance  company  was:  That  the  insured,  though  unable 
to  produce  the  original  policy,  could  have  delivered  a  re- 
ceipt or  release  which  would  "constitute  a  sufficient  sur- 
render of  the  policy."    But  the  court  said : 

"The  condition  does  not,  in  terms,  require  anything  of 
that  kind.  What  it  does  require  is  the  surrender  of  the 
identical  policy,  with  a  proper  receipt  endorsed  thereon. 
All  agree  that  compliance  with  this  condition  became  im- 
possible," and  the  judgment  of  the  lower  court  was  there- 
fore reversed  and  the  cause  retained. 

This,  as  will  be  seen,  is  tantamount  to  saying  that  where 
a  contract  stipulation  touching  incidental  matters  and  not 
connected  with  the  fundamental  right  of  action,  becomes 
impossible  by  causes  not  anticipated  by  the  parties,  the  con- 
dition is  discharged,  and  becomes  non  est,  and  the  insured 
is  legally  excused  from  performance  in  that  regard. 

The  facts  of  the  present  case,  under  the  contention  of 
the  companies  that  they  acted  in  entire  good  faith  in  die 
selection  of  their  appraiser  and  should  not  be  bound  by 
his  default,  seems  to  make  the  application  of  the  principle 
above  stated  peculiarly  appropriate  and  fitting.  The  provis- 
ion for  arbitration  is  one  for  the  benefit  of  the  companies, 
and  was  sought  to  be  enforced  by  them.  Appraisers  were 
properly  selected;  these  chose  their  umpire;  and  the  ap- 
praising board  duly  organized  proceeded  in  due  form  half 
way  through  their  work.  The  stipulation  of  the  policy 
made  no  provision  for  any  other  appraisement ;  and,  having 
selected  the  appraisers  in  good  faith,  and  these  having  duly 
organized,  the  power  of  the  contracting  parties  in  this  re- 
gard was  gone, — ^they  were  functus  officio.  The  arbitrary 
withdrawal  of  an  appraiser  rendered  that  appraisement  im- 
possible, except  by  appointment  of  a  new  appraiser  to  act 
as  a  substitute.  But  this,  although  requested  by  Ae  in- 
sured, was  refused  by  the  insurer. 

Under  some  authorities  a  court  would  be  justified  ii^  hold- 
ing that  a  submission  having  been  once  entered  into,  it  is 
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not  in  the  power  of  one  of  the  arbitrators  to  annul  or  avoid 
the  agreement  by  deserting  his  trust  (Morse,  Arbitration^ 
156),  and  that,  consequently,  the  award,  as  rendered  by 
the  two  remaining  appraisers,  was  a  true  and  legal  award 
and  complied  with  the  condition  of  the  contract  But  the 
better  reasoning,  we  think,  is  that  the  appraisement  con- 
templated by  the  contract  having  been  rendered  impossible 
by  events  beyond  the  control  of  either  party,  the  condition 
of  the  contract  in  that  regard  was  discharged. 

For  the  reasons  given  and  upon  the  authorities  cited 
above,  we  prefer  to  rest  our  decision  here  upon  the  latter 
ground,  noting,  however,  the  refusal  of  the  companies  to 
accept  a  qualified  performance  by  the  insured  party. 

The  referee  held  that  the  refusal  of  the  insured  to  appoint 
a  new  appraiser  to  take  the  place  of  the  one  who  abandoned 
his  trust  was,  in  effect,  an  abandonment  of  their  right  to  an 
appraisement  under  the  contract.  We  can  hot  say  that 
this  is  not  a  correct  view,  for  it  stands  supported  by  good 
authority.  A  typical  case  of  this  character  is  that  oi  Brad- 
shaw  V.  Insurance  Co.,  137  N.  Y.,  137  (32  N.  E.  Rep., 
1055),  cited  by  plaintiff  in  error,  where,  under  a  similar 
provision  of  the  policy,  an  appraisement  in  due  form  was 
set  aside  upon  the  ground  that  the  appraiser  selected  by 
the  insurer  showed,  by  his  conduct,  that  he  was  biased  and 
partial  to  an  extent  prejudicing  the  result.  The  court  said 
that  upon  the  evidence  "a  jury  might  say  that  he  abandoned 
his  duties  as  a  disinterested  appraiser."  The  reviewing 
court  also  upheld  the  trial  court  in  refusing  to  charge  that 
"the  insurer  was  not  bound  by  what  its  appraiser  did  or 
failed  to  do,"  because  "the  failure  of  defendant's  appraiser 
to  do  his  duty  was  not  to  be  taken  advantage  of  by  the 
defendant." 

The  reasoning  of  the  case  seems  to  be  grounded  upon  the 
maxim  that  a  man  shall  not  profit  by  his  own  wrong,  and 
upon  the  theory  that  the  appraiser  is  so  far  the  representa- 
tive of  the  party  who  selects  him,  as  to  involve  a  principle 
of  responsibility  analogous  to  agency.  Such,  in  one  form 
of  exoression  or  another,  is  the  principle  of  many  of  the 
decisions  on  this  question.    Uhrig  v.  Insurance  Co.,  loi  N. 
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Y.,  362  (4  N.  E.  Rep.,  745)  ;  Bishop  v.  Insurance  Co,,  130 
N.  Y.,  488  (29  N.  E.  Rep.,  844) ;  Brock  v.  Insurance  Co., 
IQ2  Mich.,  583  (61  N.  W.  Rep.,  67 ;  26  L.  R.  A.,  623 ;  47 
Am.  St.  Rep.,  562)  ;  McCullough  v.  Insurance  Co.,  113  Mo., 
606  (21  S.  W.  Rep.,  207)  ;  Read  v.  Insurance  Co.,  103  Iowa, 
307  (72  N.  W.  Rep.,  665;  64  Am.  St.  Rep.,  180;  Niagara 
Ins.  Co.  V.  Bishop,  49  111.  App.,  388 ;  Niagara  Fire  Ins.  Co. 
V.  Bishop,  154  111.,  9  (39  N.  E.  Rep.,  1102;  45  Am.  St. 
Rep.,  105) ;  Fisher  v.  Insurance  Co.,  95  Me.,  486  (50  Atl. 
Rep.,  282;  85  Am.  St.  Rep.,  428). 

But  that  a  second  appraisement  can  not  be  insisted  on 
where  the  first  fails  through  default  of  appraisers  once 
properly  selected  is  also  held  in  many  cases.  See  Niagara 
Fire  Ins.  Co.  v.  Bishop,  supra;  Uhrig  v.  Insurance  Co., 
supra;  Western  Assur.  Co.  v.  Decker,  98  Fed.  Rep.,  381 
(39  C.  C.  A.,  383) ;  Fisher  v.  Insurance  Co.,  supra;  Dun 
V.  Insurance  Co.,  10  Dec.,  667  (8  N.  P.,  612),  affirmed  by 
Insurance  Co.  v.  Dun,  52  Ohio  St,  639. 

While  in  some  of  the  cases  the  principle  of  localized  re- 
sponsibility  seems  to  be  more  strongly  suggested  by  a  de- 
fault aggravated  by  conduct,  yet  this  can  hardly  be  properly 
said  to  affect  the  question  of  agency.  It  would  seem  more 
logical  to  base  the  action  of  the  courts  in  those  cases  upon 
the  principle  that  where  of  two  innocent  persons  one  must 
suffer,  it  shall  be  he  whose  act  or  default  brought  into  ex- 
istence the  conditions  of  and  thus  made  possible  the  injury 
to  the  other. 

But,  the  result  being  correct,  whether  the  road  to  the 
right  or  to  the  left  be  taken  in  reaching  it,  is  of  secondary 
consequence,  yet,  except  in  cases  where  the  act  of  the  ap- 
praiser is  such  as  to  indicate  culpable  negligence  in  his  se- 
lection, and  thus  justify  a  court  in  directly  impugning  the 
party  concerned,  it  seems  to  us  that  the  more  satisfactory 
ground  of  decision  is  the  discharge  of  the  condition  by  un- 
foreseen impossibility  of  performance.  This  view  seems  to 
be  recognized  with  more  or  less  distinctness  in  the  follow- 
ing authorities  in  addition  to  those  cited  in  the  first  in- 
stance :  Uhrig  v.  Insurance  Co.,  supra;  Brock  v.  Insurance 
Co.,  supra;  McCullough  v.  Insurance  Co.,  supra;  Frets- 
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f elder  v.  Insurance  Co.,  ii6  N.  C,  491  (21  S.  E.  Rep., 
302)  ;  Howard  Ins.  Co.  v.  Hocking,  115  Pa.  St.,  415,  416 
(8  Atl.  Rep.,  592)  ;  Niagara  Ins.  Co.  v.  Bishop,  49  111.  App., 
.383,  396;  Western  Assur.  Co.  v.  Decker,  supra. 

The  objection  to  the  proof  of  loss  as  being  unaccom- 
panied by  an  award,  falls  with  the  rest  The  defendants 
repudiated  the  award  as  actually  made,  consequently  theirs 
was  but  a  reiterated  demand  for  a  new  and  independent 
■appraisement,  to  which,  as  already  shown,  the  contract  did 
not  entitle  them.  This  would  have  been  even  more  irreg- 
ular, under  the  contract,  than  the  substitution  of  a  new  ap- 
praiser under  proceedings  actually  begun.  To  concede  the 
principle  of  this  demand  would,  as  suggested  by  the  referee, 
open  a  door  to  fraudulent  repetitions,  to  the  hardship  and 
defeat  of  those  insured.  Under  the  basic  principle  we  have 
adopted  as  controlling  this  case,  no  award  was  necessary, 
l)ecause  the  condition  was  rendered  impossible  of  perform- 
ance. The  loss  then  became  a  fact  to  be  proved  like  any 
other  fact. 

The  plaintiff  below  seems  to  have  proceeded  in  such  wise 
as  to  be  prepared  to  meet  the  issue  under  either  of  the 
theories  we  have  indicated;  but  the  insurance  companies 
having  refused  to  proceed  under  the  appraisement  originally 
begun,  and  having  subsequently  repudiated  the  award,  as 
made — ^all  upon  the  claim  that  the  proceedings  did  not  ful- 
fill the  terms  of  the  policy — could  hardly  admit  in  more  co- 
gent terms  the  impossibility  of  performance  by  plaintiff,  and 
they  had  no  right  to  require  a  compliance  with  a  substi- 
tuted demand. 

Whether  these  acts  be  construed  as  a  waiver  or  abandon- 
ment of  the  condition,  or  as  admissions  of  the  impossibility 
of  performance,  is  immaterial,  since  both  lead  to  the  same 
result,  namely:  They  relieve  the  insured  party  from  the 
necessity  of  performance  of  that  condition;  and  the  gen- 
eral performance  which  in  other  respects  is  conceded,  must 
be  accepted  as  a  substantial  performance  of  the  contract 
as  a  whole. 

We  do  not  find  in  Phoenix  Ins.  Co.  v.  Camahan,  63  Ohio 
St.,  258,  anything  inconsistent  with  the  view  hereinbefore 
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expressed.  In  that  case  the  insured  ignored  entirely  the 
arbitration  condition  and  refused,  even  when  demanded  by 
the  insurer,  to  abide  by  it.  The  court  very  properly  held 
that,  since  it  was  a  condition  of  the  policy,  performance  or 
a  legal  excuse  for  non-performance  must  be  shown  by  the 
insured  as  a  condition  precedent  to  recovery,  and  that  no 
legal  excuse  was  shown. 

There  are,  indeed,  a  few  cases  cited  to  us  which  hold 
that  under  certain  circumstances  it  is  incumbent  on  the  in- 
sured to  demand  a  new  appointment  of  appraisers  where  the 
first  arbitration  fails,  but  those  cases,  when  closely  scanned, 
present  some  controlling  fact  such  as  the  failure  to  select 
an  umpire,  etc.,  which  clearly  distinguish  them  as  authori- 
ties. The  clear  weight  of  authority  we  find  to  be  in  favor 
of  the  general  views  we  have  stated;  and  the  judgment 
of  the  court  below  is  affirmed. 

/.  H.  Cabell  and  /.  L.  Kohl,  for  plaintiff  in  error. 
John  /?.  Sayler,  for  defendant  in  error. 


David  H.  Leibschutz  v.  L.  C.  Black  et  al..  Trustees. 

1.  The  rights  of  the  state,  under  its  police  power,  to  deal  with  the 

stthject  of  unsafe  buildings,  is  founded  upon  the  principle  that 
the  safety  of  the  people  is  the  supreme  law,  and  is  superior 
to  titles  paramount  •  derived  through  individual  owners ;  and 
all  contracts  in  relation  to  property  uses  are  entered  into  in 
view  of  these  existing  rights  of  the  state,  and  are  subject  to- 
them.    The  rule  caveat  emptor  applies. 

2.  The  razing  of  a  building  by  order  of  the  police  authorities  of  a 

municipality  on  account  of  $l^s  unsafe  condition,  is  not  an  evic- 
tion or  disturbance  of  the  possession  of  the  lessee  by  title 
paramount,  and  creates  no  liabilities  against  the  landlord  in 
the  absence  of  a  covenant  broad  enough  to  survive  such  action. 
A  covenant,  that  lessee  shall  quietly  have  and  enjoy  the  premises 
free  from  molestation  from  said  lessor,  is  not  such  a  covenant. 

3.  The  order  of  the  building  inspector  of  a  municipal  corporation 

requiring  the  removal  of  a  building  on  account  of  its  dangerous 
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condition,  and  his  action  in  refusing  to  issue  a  permit  author- 
izing repairs  with  a  view  to  preservation,  are  tantamount  to  a 
specific  order  to  tear  down  the  building,  and  is  final,  in  iht 
absence  of  steps  taken  by  either  lessor  or  lessee  to  obtain  a 
review  of  such  order  by  the  board  provided  for  such  purpose. 
4.  Where  a  building  has  been  ordered  removed  by  the  proper  police 
officers  of  a  municipal  corporation  on  account  of  its  unsafe  con- 
dition, evidence  that  it  would  be  practicable  to  make  it  reason- 
ably safe  by  shoring  and  other  repairs,  is  incompetent,  except 
where  fraud  on  the  part  of  such  officers  is  charged. 

HOSEA,  J. 

Injunction  to  restrain  dispossession. 

Plaintiff  is  lessee,  under  an  unexpired  lease,  of  a  store- 
room twenty  by  forty  feet,  fronting  on  the  west  side  of 
Race  street,  above  Sixth  street,  at  the  comer  of  an  alley. 
The  prefhises  are  part  of  a  large  building  fronting  about 
fifty  feet  on  Sixth  street,  at  the  northwest  comer  of  Race 
and  Sixth,  and  extending  northward  ninety  feet  on  Race 
to  the  alley.  The  entire  building,  although  under  one  roof, 
is  made  up  of  several  buildings,  as  originally  constructed 
at  different  times,  with  an  average  life  of  about  fifty  years. 

The  lease  to  plaintiff,  from  the  tmstees  of  the  Frank  es- 
tate, was  made  on  November  — ,  1903,  for  the  "store-room. 
No.  607  Race  street,"  for  the  "term  of  two  years,  three 
months  and  twenty  days,  ending  February  28,  1906,"  at  a 
monthly  rental,  (in  the  usual  form  of  lease,  commonly 
called  the  "short  form"),  and  contains  the  following  cove- 
nants : 

"It  is  agreed  that  the  lessees  are  to  take  the  aforesaid 
premises  as  they  now  are  and  to  make  all  improvements 
and  repairs,  etc. 

"It  is  also  agreed  that  if  said  lessees  shall  perform  their 
obligations  under  this  lease  they  shall  quietly  have  and  en- 
joy said  premises  during  said  term  free  from  molestation 
from  said  lessors." 

There  is  a  further  clause  releasing  the  lessee  from  rent 
in  case  the  premises  are  destroyed  or  rendered  untenantable 
by  fire  or  other  casualty. 
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On  July  6,  1904,  the  trustees  were  served  with  a  notice  by 
the  building  inspector  of  the  city  of  Cincinnati,  setting  forth 
that,  as  the  building  fronting  fifty  feet  on  Sixth  street  and 
extending  back  fifty  feet,  being  quite  old,  and,  by  reason 
of  extensive  changes  and  alterations  made  at  various  times, 
had  become  very  materially  impaired  in  stability  so  as  to 
warrant  the  belief  that  its  failure  was  imminent,  and  that 
its  structure  and  condition  made  it  a  "death  trap"  and 
"unfit  for  occupancy,  and  a  menace  to  life  and  property," 
they  were  required  to  have  the  building  vacated  without 
unnecessary  delay,  and  all  weak  and  defective  portions  re- 
constructed, etc.,  and,  if  found  impracticable  to  repair,  to 
proceed  with  immediate  removal;  in  default  of  which  the 
inspector  would  proceed  as  the  law  directs  and  assess  all 
costs  against  the  property. 

On  August  9,  1904,  the  building  inspector  served  upon 
the  trustees,  defendants,  a  substantially  similar  notice  as  to 
the  building  adjacent  to  that  mentioned,  on  the  north,  front- 
ing forty  feet  on  Race,  including  plaintiff's  store-room, 
stating  that  said  building  was  unsafe  and  dangerous  for 
reasons  set  forth,  and  that  the  condition  of  its  walls  would 
become  hazardous  "if  disturbed  through  fire  or  the  demo- 
lition of  the  buildings  adjoining  to  the  south ;"  and  that  "the 
whole  structure  would  become  unsafe  and  liable  to  collapse, 
should  the  adjoining  buildings,  of  which  they  are  a  part, 
be  razed,  and  would  also  have  to  be  taken  down." 

The  testimony  of  the  building  inspector  on  the  stand  in 
this  case,  confirms  in  greater  fulness  and  detail  his  views 
and  observations  of  the  unsafe  condition  of  the  entire  build- 
ing, and  his  attitude  of  refusal  to  permit  any  attempts  at 
repair  or  reconstruction  other  than  by  first  razing  the  en- 
tire  structure — considering  the   whole   as   one   structure. 

Testimony  of  architects  was  introduced  to  show  that  it 
would  be  practicable,  by  shoring  and  other  repairs,  to  make 
the  north  building  reasonably  safe ;  but  it  does  not  seem  to 
me  that  any  such  testimony  can  be  considered  except  where 
fraud  on  the  part  of  the  inspector  is  charged. 

As  early  as  "Mouse's  case,"  12  Co.,  63,  the  right  to  pull 
down  a  house  to  prevent  spread  of  fire  was  sustained ;  and 
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the  same  thing  is  held  in  a  case  in  4  Term,  797,  wherein 
Bulkr,  Justice,  bases  this  right  on  the  ancient  maxim, 
"Solus  populi  est  suprema  lex" 

In  an  early  Massachusetts  case,  on  the  same  subject,  Tay- 
lor V.  Plymouth  {Inhabitants),  49  Mass.  (8  Mete),  4^, 
465,  the  court  says : 

"If  there  be  no  necessity,  then  the  individuals  who  do 
the  act  shall  be  responsible.  This  is  the  more  reasonable, 
as  the  law  has  vested  the  authority  in  the  proper  officers,  to 
judge  of  that  necessity." 

The  municipal  code  of  this  state,  adopted  in  1902  (96  O. 
L.9  23f  Sec.  7,  Par.  13),  confers  upon  cities  general  power, 
"to  provide  for  the  removal  and  repair  of  insecure  build- 
ings." This  power  had  long  been  exercised  theretofore  un- 
der  special  laws  of  the  state,  and  ordinances  of  the  city 
passed  in  pursuance  of  such  laws. 

The  building  inspector  is  appointed,  and  his  powers  de- 
fined under  ordinance  218,  passed  August  15,  1898,  but 
amended — as  to  Section  6,  which  is  here  in  question — ^June 
9,  1902. 

Speaking  generally,  he  is  authorized  to  examine  buildings 
thought  to  be  insecure  and  give  orders  for  their  repair,  etc., 
and  it  is  made  a  penal  offense  for  owners  to  fail  to  comply 
with  his  orders  in  the  premises.  He  is  also  vested  with  aO- 
thority  to  permit  or  refuse  specific  repairs. 

In  Connors  v.  New  York  {Mayor),  11  Hun.,  439,  it  is 
held  that : 

"The  powers  conferred  on  this  department  (bldgs.,  etc.) 
are  in  many  respects  judicial,  and  the  machinery  of  the 
law  is  put  summarily  in  motion  where  the  dep't.  acting  un- 
der the  laws,  calls  for  its  application."  (Citing  Maxmilian 
V.  New  York  {Mayor),  62  N.  Y.,  160.) 

In  Snarr  v.  Baldwin,  11  Up.  Can.  Com.  PI.,  353,  there 
is  a  full  discussion  of  the  effect  of  the  action  of  dty  au- 
thorities upon  the  contract  relations  of  lessor  and  lessee. 
It  is  there  held  that  the  right  of  the  city  was  not  a  title  para- 
mount in  law,  but  a  superior  authority;  that  the  covenant 
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for  quiet  enjoyment  is  simply  indemnity  against  acts  of 
particular  persons,  that  is,  those  having  lawful  title  before 
the  covenant  was  entered  into;  and  that  the  rule  that  a 
contract  may  be  dissolved  by  superior  authority  so  as  to 
absolve  a  contractor  from  performance,  applies  in  such 
cases. 

The  same  principle  is  illustrated  in  a  series  of  cases  shoe- 
ing that  when  a  performance  of  a  condition  of  a  contract 
becomes  impossible  by  the  operation  and  effect  of  a  statute, 
and  performance  becomes  thereby  illegal,  performance  is 
excused.    Shellington  v.  Howland,  53  N.  Y.,  371,  372. 

In  Heine  v.  Meyer,  61  N.  Y.,  171,  it  is  held  that  when  a 
contractor  is  stopped  in  the  work  of  repairing  a  buikling 
by  the  building  inspector,  further  performance  is  excused, 
but  he  may  sue  and  recover  for  the  work  done,  provided  the 
defect  is  not  of  his  making.  And  to  the  same  eSect  are: 
Jones  V.  Juddy  4  N.  Y.  (4  Const),  411 ;  Nihlo  v.  Binsse,  i 
Keyes  (N.  Y.),  476. 

In  Ohio,  the  rule  of  "caveat  emptor^'  is  well  established 
as  applicable  to  the  rights  and  obligations  of  the  lessee. 

In  Jones  v.  Roberts,  i  Dec,  572  (32  Bull.,  118),  Judge 
Pugh,  of  the  Franklin  common  pleas,  cites  Bowe  v.  Hunk- 
^^Sf  135  Mass.,  380,  386  (46  Am.  Rep.,  471),  quotes  the 
statement  therefrom  that  "the  law  is  unusually  strict  in 
exempting  the  landlord  from  liability  for  injuries  arising 
from  defects  where  there  is  no  warranty  and  no  actual  de- 
ceit," and  himself  deduces  the  rule  that  the  tenant  assumes 
all  risks  of  the  premises  being  uninhabitable  and  unsafe,  in 
the  absence  of  a  warranty  in  the  contract. 

In  Burdick  v.  Cheadle,  26  Ohio  St.,  393,  it  is  said,  passim, 
p.  397 :  "There  is  no  implied  engagement  or  promise,  on  the 
part  of  a  lessor,  that  the  leased  premises  are  in  a  safe  con- 
dition." See,  also,  Shinkle  v.  Bimey,  68  Ohio  St.,  328; 
Burns  v.  Luckett,  7  Dec,  Re.,  483  (3  Bull.,  517). 

In  Steefel  v.  Rothschild,  72  N.  Y.  Supp.,  171  (64  App. 
Div.,  293),  it  is  held  that  a  tenant  takes  possession  under 
his  lease  "subject  to  the  risk  of  being  dispossessed  through 
the  condemnation  of  the  leased  building  as  unsafe  and  dan- 
gerous."   This  principle  has  its  exceptions,  very  properly. 
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where  the  lessor  purposely  renders  the  building  unsafe  and 
procures  the  destruction  of  the  building  through  condem- 
nation proceedings,  as  in  Silber  v.  Larkin,  94  Wis.,  9  (6& 
N.  W.  Rep.,  406). 

Steefel  v.  Rothschild,  supra,  was  a  suit  in  damages,  based 
upon  deceit  amounting  to  fraud  in  the  lease  contract,  with 
reference  to  unsafe  conditions,  known  to  lessor  but  not  to 
the  lessee,  nor  discoverable  by  the  latter  in  the  exrcise  of 
ordinary  diligence.  It  was  first  affirmed  in  82  N.  Y.  Sup. 
and  subsequently  reversed  on  final  hearing  in  y2  N.  E. 
Rep.,  112,  holding  the  lessor  liable  as  upon  eviction  under 
the  rule  that  upon  notice  to  take  from  jury,  the  evidence 
and  all  legitimate  inferences  therefrom  are  to  be  taken  most 
strongly  against  the  motion.  The  effect  of  the  reversal 
therefor,  simply  establishes  upon  the  facts  of  that  case,  the 
usual  exception  in  case  of  fraud;  and  it  may  be  said  here 
as  elsewhere  that  the  exception  proves  the  rule  and  the 
original  statement  stands  as  authority  unaffected  by  the 
subsequent  proceedings. 

The  principle,  as  above  stated,  is  very  fully  covered  in 
the  case  of  Conner  v.  Bemheimer,  6  Daly  295,  wherein  it 
is  held  that  the  covenant  of  quiet  enjoyment  is  necessarily 
entered  into  subject  to  the  possibility  of  such  a  state  of 
things  (as  illustrated  in  that  case)  occurring  from  the  na- 
ture and  condition  of  the  premises  devised,  and  the  rights 
of  adjoining  owners.  In  the  absence  of  a  contract  to  re- 
pair or  rebuild,  the  tenant  takes  the  premises  as  they  are; 
and  if,  in  consequence  of  natural  decay  or  the  taking  down 
of  a  building  by  an  adjoining  owner,  it  becomes  indispen- 
sable as  public  duty  for  the  public  safety,  to  take  down  the 
building  to  prevent  its  falling  down,  there  is  no  violation 
of  the  covenant  for  quiet  enjoyment,  which  is  nothing  more 
than — ^to  use  the  language  of  Mr.  Taylor — ^that  the  lessee 
shall  not  be  evicted  nor  disturbed  by  persons  deriving  title 
from  the  lessor  by  virtue  of  a  title  paramount. 

The  taking  down  of  a  building,  as  an  act  of  necessity  to 
prevent  its  falling  down,  either  by  the  public  authorities,  or 
in  obedience  to  their  orders,  is  not  an  eviction  or  disturb- 
ance of  the  possession  by  title  paramount,  there  being  no 
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question  of  title  involved  in  such  act.  The  taking  down 
and  destruction  of  a  building  under  such  circumstances,  has 
no  more  effect  upon  covenants  in  a  lease  than  the  destruc- 
tion by  fire,  which  does  not  produce  the  effect  of  eviction, 
unless  the  landlord  has  expressly  covenanted  to  rebuild  or 
keep  in  repair.    Taylor,  Landl.  &  Ten.,  Sections  305,  309. 

The  point  is,  that  the  right  of  the  state  under  its  police 
powers  to  deal  with  the  subject  of  insecure  buildings,  found- 
ed, as  Justice  BuUer  truly  says  (4  Term,  797,  supra),  upon 
the  principle  that  the  safety  of  the  people  is  the  supreme 
law,  is  superior  to  titles  paramount  derived  through  indi- 
vidual owners;  and  consequently  the  contracts  of  parties 
in  relation  to  property  uses  are  entered  into  in  view  of  these 
existing  and  superior  rights  of  the  state  and  are  subject 
to  them. 

In  the  case  at  bar,  the  question  is  not  complicated  by 
stipulations  often  found  in  the  covenant  for  quiet  enjoy- 
ment, as  exist  in  some  of  the  cases  cited  by  plaintiff's  coun- 
sel. The  plaintiffs  here  took  the  premises  "as  they  were 
and  stipulated  to  make  "all  improvements  and  repairs; 
and  they  were  guaranteed  quiet  possession  only  as  against 
molestation  from  the  lessors. 

The  terms  of  the  covenant  were  a  material  element,  for 
example,  in  Kansas  Invest,  Co.  v.  Carter,  160  Mass.,  421 
(36  N.  E.  Rep.,  63).  The  covenant  in  that  case  was  against 
hindrance  or  interruption  from  "all  persons  whomsoever'' ; 
which  covenant,  says  the  court,  "bound  the  lessors  not  to  do 
any  unnecessary  thing"  and,  as  the  requirement  of  the  au- 
thorities was  in  the  alternative,  it  became  a  question  of 
proof ;  and,  as  the  lower  court  had  found  as  a  fact,  that  the 
building  could  be  made  safe  without  taking  down,  the  right 
of  election,  it  is  said,  was  limited  by  the  nature  of  the  cov- 
enant. 

It  should  also  be  borne  in  mind,  that,  in  some  of  the 
states,  statutes  provide  for  a  legal  proceeding  to  determine 
the  question  whether  repairs  are  practicable  or  removal  is 
necessary.  In  such  cases  the  action  of  the  building  inspector 
can  not  be  final.  (The  ordinances  of  Cincinnati  also  provide 
an  appeal  by  parties  to  a  board  consisting  of  the  mayor,  fire 
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marshal,  etc.,  but  in  the  case  at  bar  no  appeal  was  taken 
and  the  action  of  the  building  inspector  thereby  became 
final.) 

Our  law — ^whether  wisely  or  not,  is  not  in  question — 
places  the  power  of  dealing  with  insecure  buildings  in  the 
municipality  which  acts  through  its  duly  appointed  officer. 
As  already  pointed  out,  his  orders  are  enforceable  by  penal 
prosecution,  and  by  his  further  power  to  dictate  the  method 
of  procedure  by  refusing  permits  to  repair,  if  in  his  opinion 
the  building  should  be  taken  down.  Unquestionably  an 
abuse  of  these  powers  can  be  restrained  by  the  courts;  but 
in  the  proper  exercise  of  his  official  functions  he  is  supreme. 
As  was  said  in  Cincinnati  v.  Moorman,  11  Dec.  Re.,  162  (25 
Bull,  126),  "the  building  act  *  *  *  being  enacted  for 
the  protection  of  life,  it  must  be  given  a  liberal  construction, 
such  as  will  effectually  accomplish  its  purpose."  Sprigg  v. 
Garrett  Park  (Town),  89  Md.,  406  (43  Atl.  Rep.,  813, 815). 

The  rule  plainly  deducible  from  the  cases  cited,  seems  to 
me,  on  principle,  to  be  this :  that,  with  respect  to  the  supe- 
rior power  of  the  state  in  relation  to  insecure  buildings,  the 
lessor  and  lessee  stand  on  an  equal  footing.  The  law  ap- 
plies to  both.  The  destruction  by  the  order  of  the  state 
through  its  officer,  is  not  an  eviction,  and  creates  no  lia- 
bility on  the  part  of  the  landlord  in  the  absence  of  a  cov- 
enant broad  enough  to  survive  such  action.  It  is  possible 
the  views  herein  expressed  might  derive  some  support  from 
R.  S.,  41 13,  but  it  does  not  seem  to  me  necessary  to  refer  to 
it.     Winton  v.  Cornish,  5  Ohio,  477. 

In  the  present  case,  the  covenant  is  specifically  limited, 
and  falls  far  short  of  sustaining  a  demand  on  the  part  of 
the  lessee.  The  orders  of  the  building  inspector  and  his 
refusal  to  issue  permits  for  repairs  with  a  view  to  preser- 
vation, are  tantamount  to  a  specific  order  to  tear  down  the 
buildings  and  inasmuch  as  no  steps  were  taken  by  either 
party  to  obtain  a  review  of  the  order  by  the  board  provided 
for  by  the  ordinance,  the  order  was  final,  and  practically 
put  an  end  to  the  lease  contract. 

I  have  carefully  examined  all  the  authorities  cited  by 
plaintiflf  at  the  hearing,  and  find  in  them  no  support  for 
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any  other  view  as  applied  to  the  facts  presented  here.  Judg- 
ment must  be  in  favor  of  the  defendants,  and  it  is  so  or- 
dered. 

Suit  dismissed  with  costs. 

Samuel  Wolf  stein  and  Pogue  &  Pogue,  for  plaintiff. 
L.  C.  Black,  for  defendants. 


Mary  S.  Kraay  et  al.  v.  John  Gibson,  Treasurer. 

I.  Money  not  in  the  possession  of  the  owner  can  not  be  taxed  as 
"personal  property/'  under  that  -term  as  defined  by  Revised 
Statues,  2370,  except  when  held  by  another  as  a  loan,  and  the 
obligation  to  repay  is  secured  by  a  mortgage  or  other  con- 
veyance, which,  as  between  the  parties,  is  regarded  as  a  mort- 
giage,  f.  e.,  as  security  merely  for  the  obligation  to  repay  the 
loan.  Conditional  sales  are  not  within  the  meaning  of  the 
definition,  except  such  as  by  their  terms  could  be,  and  by  in- 
tention of  the  parties  are  in  fact  mortgages. 

J2.  Parol  evidence  is  admissible  to  show  that  a  conveyance,  absolute 
on  its  face,  is,  as  between  the  parties,  a  mere  security  for  a 
loan;  but  evidence  to  have  such  e£Fect,  must  be  dear,  explicit, 
and  unequivocal.  Such  evidence  can  be  resorted  to  only  where 
there  is  nothing  in  the  conveyance  to  determine  whether  the 
transaction  is  a  sale  or  a  mortgage,  and  the  nature  of  the 
transaction  must  be  such  as  to  be  susceptible  of  either  construc- 
tion, in  order  that  its  real  character  can  be  so  estabished. 
Where  the  provisions  of  the  conveyance  are  inconsistent  with 
the  theory  that  a  mortgage  to  secure  an  indebtedness  was  in- 
tended, it  will  be  interpreted  accordingly. 

t3.  A  privilege  of  repurchase,  or  a  covenant  for  reconveyance,  con- 
tained in  a  conveyance  of  real  property,  to  be  exercised  at  a 
certain  time  by  the  party  in  whose  favor  they  exist,  may,  upon 
parol  evidence  of  intention,  be  considered  and  treated  in  equity 
as  defeasance  provisions,  and  as  characterizing  the  transaction 
as  a  mortgage.  But  this  rule  does  not  apply  to  a  transaction 
involving  a  conveyance  absolute  on  its  face,  with  a  perpetual 
lease  back  containing  a  privilege  of  purchase  exercisable  at 
the  unlimited  option  of  the  lessee;  hence,  such  transaction  can 
not  be  treated  as  a  mortgage  by  the  taxing  officers,  and  as 
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such  taxed  as  "personal  property/'  under  Revised  Statute,  273a 
4.  The  right  of  a  tax-payer  to  enjoin  the  collection  of  taxes  wrong- 
fully assessed  against  him,  can  not  be  taken  away  by  any  action 
of  a  taxing  officer  or  board;  the  amount  fixed  may  be  con- 
clusive, but  where  the  foundation  of  the  right  to  tax  is 
challenged,  their  action  is  prima  facie  only. 

HOSEA,  J.  .  ^  t 

Injunction. 

Suit  is  to  restrain  the  treasurer  of  Hamilton  county  from 
collecting  certain  taxes,  placed  upon  the  tax  duplicate  for 
collection,  upon  certain  moneys  invested  in  real  estate  in 
the  county  in  behalf  of  the  estate  of  Salina  Cadwallader^ 
deceased,  by  Morris  M.  White,  as  trustee. 

The  transactions  being  all  of  a  substantially  similar  char- 
acter, it  will  suffice  here  \o  say  that  in  each  instance  there 
is  a  warranty  deed,  absolute  on  its  face,  with  consideration 
fully  stated,  and  a  perpetual  lease  back  to  the  grantor  con- 
taining a  privilege  of  purchase,  at  the  lessee's  option,  at 
the  consideration  stated  in  the  deed. 

The  auditor,  upon  statutory  proceedings  taken  in  conse- 
quence of  information  given  him  by  agents  employed  to 
look  up  tax  omissions,  found  and  certified  to  the  treasurer 
for  collection  the  following  additions  to  the  tax  returns 
made  by  Mr.  White: 

Year.  Amount  Added.                   Tax. 

1898 $116,500 $2,947  45 

1899 123,500 3,178  89 

1900 82,500 2,143  35 

1901  32,500 806  65 

1902 32,500 753  35 

1903 27,500 624  25 

The  amounts  so  certified  included  tax  upon  certain  bonds» 
which  has  since  been  paid,  reducing  the  taxable  amount 
added  in  1898  by  $17,000  and  in  1899,  by  $14,000. 

It  appears  that,  by  will,  Mrs.  Salina  Cadwallader  left 
a  residue  of  her  estate  to  said  M.  M.  White  in  trust,  to  pay 
the  income  thereof  to  children  until  the  youngest  should  at- 
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tain  the  age  of  thirty,  and  then  to  divide  the  principal  be- 
tween them,  with  power  to  invest,  reinvest  and  make  deeds 
of  real  estate.  Mr.  White  also,  subsequently,  became  trus- 
tee for  the  children. 

As  such  trustee,  Mr.  White,  as  he  in  substance  testifies, 
invested  the  money  in  his  hands,  in  the  several  properties  in 
question,  for  income,  because  his  cestuis  que  trustent  never 
wanted  the  principal.  He  claims  to  have  made  no  loan,  and 
to  have  taken  no  security,  but  that  he  bought  the  property 
for  the  purpose  of  creating  the  ground  rents,  and  that  the 
entire  transaction  and  all  conditions  are  fully  shown  in  the 
recorded  deeds  and  leases. 

The  testimony  of  the  other  parties  to  these  transactions, 
taken  before  the  auditor,  was  substantially  the  same.  Mr. 
Holland,  for  example,  testified  that  he  wanted  to  raise 
money  on  the  property  and  put  it  in  the  shape  of  a  ground 
rent  so  he  would  never  have  to  pay  it  back  if  he  did  not 
want  to,  but  could  buy  the  property  back  after  a  certain 
number  of  years  if  he  wanted  to.  The  other  parties  gave 
evidence  substantially  of  the  same  tenor. 

The  determination  of  the  issues  here  rests,  primarily, 
upon  the  construction  to  be  given  to  the  tax  law  of  Ohio, 
in  this  behalf.  The  interest  in  lands  created  by  the  trans- 
actions in  question,  is  claimed  by  plaintiff  to  be  taxable  as 
"personal  property,"  by  virtue  of  the  provision  of  R.  S., 
2730,  reading  as  follows: 

"The  term,  'personal  property,'  shall  be  held  to  mean 
and  include  *  *  *  the  money  loaned  on  pledge  or 
mortgage  of  real  estate,  although  a  deed  or  other  instrument 
may  have  been  given  for  the  same,  if  between  the  parties 
the  same  is  considered  as  security  merely." 

The  object  of  this  definition  is,  undoubtedly,  to  bring  with- 
in the  purview  of  the  tax  laws  that  class  of  equitable  mort- 
gages created  by  acts  of  parties  in  the  form  of  absolute 
conveyances,  but  with  the  purpose  of  pledging  real  prop- 
erty as  security  for  the  debt  or  obligation.  It  had  long 
been  held  by  courts  of  equity,  that,  whatever  the  form  of 
the  contract  may  be,  if  it  is  intended  thereby  to  create  a  se- 
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curity  for  a  debt  or  obligation,  it  is  an  equitable  mortgage, 
and  its  quality  is  often  implied  from  the  nature  of  the  trans- 
action between  the  parties  as  against  the  written  form. 
Jones,  Mortgages,  Par.  162. 

But,  in  a  sense,  our  statute,  by  the  explicit  character  of 
its  definition,  imposes  limitations,  because  it  confines  the 
inquiry  to  that  which  is  the  equivalent  of  a  mortgage,  per  se. 

In  the  first  place,  it  must  be  money  "loaned  on  pledge, 
or  mortgage  of  real  estate."  A  loan  is  defined  as  "that 
which  is  lent;  anything  furnished  on  condition  of  the  fu- 
ture return  of  it,  or  of  the  delivery  of  an  equivalent  in  kind ; 
especially  a  sum  of  money  lent  at  interest"  (Century  Dic- 
tionary). The  legal  definition  embodies  the  more  specific 
idea  of  a  bailment  or  lending  of  something  specifically  to 
be  returned  at  the  determination  of  the  bailment.  Story, 
Bailments,  Section  228. 

The  term  "pledge"  carries  with  it  also  the  correlative  idea 
of  an  obligation  to  return  the  thing  lent.  It  is  defined  as  a 
"bailment  of  personal  property  as  a  security  for  some  debt 
or  engagement"  (Century  Dictionary). 

The  meaning  of  the  statute  is  therefore  plain  and  un- 
equivocal, as  relating  to  money  put  out  as  a  loan  where 
real  estate  is  pledged  to  secure  its  return,  and,  as  between 
the  parties,  the  same,  although  a  deed  in  form  is  given,  is 
considered  by  the  parties  as  a  security  merely.  Of  course, 
any  investment  of  money  in  land,  in  a  very  broad  but  not 
accurate  sense,  is  a  "security."  A  simple  purchase  of  land 
may  be  for  the  specific  purpose  of  security  for  the  money, 
for  land  is  generally  regarded  as  the  most  secure  form  of 
money  investment ;  yet  the  money  is  not  taxed  in  such  case 
as  an 'investment  upon  a  security.  The  word  "merely,"  in 
connection  with  "security,"  emphasizes  the  explicitness  of 
the  meaning,  as  though  its  defining  equivalents,  "simply," 
"solely,"  "only"  (Century  Dictionary),  had  been  used,  and 
directs  attention  to  the  thing  to  be  secured ;  iftimely,  the  ob- 
ligation to  pay  back  again. 

It  would  seem  therefore,  as  a  necessary  construction  of 
ihe  statute  in  question,  that  money  not  in  possession  of  the 
owner  can  be  taxed  as  personal  property  only  when  it  is 
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held  by  another  as  a  loan,  and  the  obligation  to  repay  is 
secured  by  mortgage  or  by  a  conveyance,  that,  as  between 
the  parties,  is  regarded  as  a  mortgage  in  effect;  i.  e,,  ''as 
security  merely,"  for  the  performance  of  the  oUigatioii  to 
repay  the  loan.    Myers  v.  Seaberger,  45  Ohio  St.,  232,  234. 

The  effect  of  the  statute,  in  another  aspect,  is  to  legalize 
the  established  practice  of  courts  of  equity  in  permitting 
evidence  of  intention  to  prevail  over  the  written  contract  in 
these  cases ;  but  it  has  been  held,  and  wisely,  that  such  evi> 
dence  must  be  clear,  explicit  and  tmequivocal.  Brotherton  v. 
Livingston,  3  Watts  &  Serg.,  334,  338;  Pearson  v.  Sharp, 
115  Pa.  St,  254  (9  Atl.  Rep.,  38) ;  Wallace  v.  Johnstone, 
129  U.  S.,  58  (9  Sup.  Ct.  Rep.,  243;  32  L.  Ed.,  619)  ;  Car- 
roll  V.  Tomlinson,  192  111.,  398  (61  N.  E.  Rep.,  484;  85 
Am.  St.  Rep.,  344)  ;  Bogk  v.  Gassert,  149  U.  S.,  17  (13  Sup. 
Ct.  Rep.,  738;  37  L.  Ed.,  631)  ;  Miller  v.  Stokely,  5  Ohio 
St.,  194,  19s,  198;  Stall  V.  Cincinnati,  16  Ohio  St.,  169,  170; 
Mathews  v.  Leaman,  24  Ohio  St.,  615,  624. 

As  was  said  in  a  well-considered  opinion  of  the  Supreme 
Court  of  Pennsylvania : 

"Conceding  that  parol  testimony  may  be  admitted  to  show 
a  deed  absolute  on  its  face  to  be  a  mortgage,  yet  the  facts 
and  circumstances  relied  on  must  not  be  of  a  doubtful  im- 
port. It  is  not  sufficient  that  they  be  merely  consistent 
with  the  instrument  being  a  mortgage ;  they  must  be  clearly 
inconsistent  with  its  being  an  absolute  conveyance.  Evi- 
dence less  than  this  can  not  establish  a  parol  defeasance. 
Titles  regular  and  legal  on  their  face  can  not  be  swept 
away  by  parol  evidence  of  doubtful  facts  or  ambiguous 
inferences."    Burger  v.  Dankel,  100  Pa.  St.,  118. 

In  the  case  at  bar,  there  was,  in  each  instance,  a  deed 
absolute  on  its  face,  and  a  perpetual  leasehold  regranted  to 
the  vendor,  with  the  privilege  of  purchase  exercisable  at  his 
option.  The  question  to  be  determined,  is,  whether  the 
transactions  thus  represented,  constituted — ^what  they  pur- 
port to  be — conditional  sales,  or  were,  upon  extraneous  tes- 
timony as  to  the  intent  of  parties,  mortgages  or  securities 
merely,  within  the  definition  of  our  statute. 
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That  a  conditional  sale  is  not  a  mortgage,  is  too  well  set- 
tled by  authority  to  require  comment;  and  it  is  a  fair  in- 
ference from  the  wording  of  our  statute  that  the  purpose 
of  the  explicit  definition  was  to  exclude  conditional  sales, 
except  such  as  by  their  terms  could  be,  and  by  intention  of 
parties  were  in  fact,  mortgages. 

It  seems  to  be  settled  that  parol  testimony  can  be  resorted 
to  only  where  there  is  nothing  on  the  face  of  the  papers  to 
determine  whether  the  transaction  is  a  conditional  sale  or  a 
mortgage.    Jones,  Mortgages,  Par.  277. 

In  other  words,  the  nature  of  the  transaction,  as  shown 
by  the  papers,  must  be  such  as  to  be  susceptible  of  either 
construction,  in  order  that  its  real  character  can  be  estab- 
lished by  parol  testimony ;  and  it  has  been  held  that  where 
the  provisions  of  the  contract  are  inconsistent  with  the  idea 
that  a  mortgage  to  secure  an  indebtedness  was  intended, 
it  will  be  interpreted  accordingly.  Hanford  v.  Blessing,  80 
III,  188;  Smith  V.  Crosby,  47  Wis.,  160;  Hays  v.  Carr,  83 
Ind.,  275 ;  Voss  v.  Eller,  109  Ind.,  260  (10  N.  E.  Rep.,  74)  ; 
Yost  V.  Bank,  66  Kan.,  605  (72  Pac.  Rep.,  209;  Pumilu;^  v. 
DeGeorge,  74  S.  W.  Eep.,  813  (Tex.). 

The  research  into  cases  upon  this  subject  leads  into  a 
labyrinth  from  which  it  is  hard  to  emerge  with  a  clear  and 
satisfactory  criterion  by  which  the  character  of  such  trans- 
actions may  be  determined;  and  yet,  after  quite  an  exten- 
sive investigation  of  authorities,  I  am  led  back  to  the  gen- 
eral view  indicated  above,  in  construing  our  own  statute  on 
the  subject,  as  the  true  one. 

In  Flagg  V.  Mann,  2  Summ.,  486  (9  Fed.  Cas.,  202),  Jus- 
tice Story  lays  down  this  rule : 

"It  has  been  said  that  the  true  test  whether  the  convey- 
ance in  this  case  was  a  mortgage  or  not,  is  to  ascertain 
whether  it  was  a  security  for  the  payment  of  money  or  not. 
I  agree  to  that,  indeed,  in  all  cases,  the  true  test  is  to  as- 
certain  whether  the  conveyance  is  a  security  for  the  per- 
formance or  non-performance  of  an  act  or  thing." 

So,  in  Brant  v.  Robertson,  16  Mo.,  129,  it  is  said: 
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"In  determining  whether  the  transaction  was  a  conditional 
sale  or  a  mortgage,  the  first  fact  to  be  ascertained  is, 
whether  the  relation  8i  debtor  and  creditor  existed  previous 
to,  or  was  created  at  the  time  of,  the  conveyance.  It  may 
be  taken  as  universally  true  in  law,  that  no  conveyance  can 
be  a  mortgage,  unless  it  is  made  for  the  purpose  of  secur- 
ing the  payment  of  a  debt,  or  the  performance  of  a  duty, 
*  *  *.  If  payment  of  money  is  the  object  of  the  security 
or  conveyance,  then  there  must  exist  a  duty  to  pay  the 
money.  *  ♦  *  When  the  form  of  the  instrument  is 
not  conclusive  either  way,  resort  must  be  had  to  the  cir- 
cumstances attending  the  transaction.'' 

See  also,  Goodman  v.  Grierson,  2  Ball  &  B.,  274,  in  which 
the  Lord  Chancellor  applies  the  rule  of  mutuality  of  reme- 
dies, and  says: 

"Why  am  I,  contrary  to  the  express  provisions  of  this 
ded,  to  hold  it  to  be  a  mortgage,  and  to  extend  the  condi- 
tion beyond  the  limits  agreed  upon  by  the  parties  of  the 
deed?" 

That  is  to  say:  If,  as  a  mortgagee,  the  vendor  were  to 
bring  the  property  to  a  sale  as  under  foreclosure,  and  it  sold 
for  less  than  the  amount  invested,  he  could  have  no  remedy 
over  for  the  residue,  either  upon  covenant  or  the  implied 
assumpsit.  See,  to  same  effect,  Bodwell  v.  Webster,  30 
Mass.,  411. 

In  Conway  v.  Alexander,  11  U.  S.  (7  Cranch),  218  (3  L. 
Ed.,  321),  Qiief  Justice  Marshall  says: 

"To  deny  the  power  of  two  individuals,  capable  of  act- 
ing for  themselves,  to  make  a  contract  for  the  purchase  and 
sale  of  lands  defeasible  by  the  payment  of  money  at  a  fu- 
ture day,  or,  in  other  words,  to  make  a  sale  with  a  reser- 
vation to  the  vendor  of  a  right  to  repurchase  the  same  land 
at  a  fixed  price  and  at  a  specified  time,  would  be  to  transfer 
to  the  court  of  chancery,  in  a  considerable  degree,  the 
guardianship  of  adults  as  well  as  infants.  Such  contracts 
are  certainly  not  prohibited  either  by  the  letter  or  policy  of 
the  law.     *     *     *     As  a  conditional  sale,  if  really  intended. 
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is  valid,  the  inquiry  in  every  case  must  be,  whether  the  con- 
tract in  the  specific  case  is  a  security  for  the  repayment  of 
mcmey  or  an  actual  sale."  * 

In  two  comparatively  late  cases,  the  Supreme  Court  of 
the  United  States  has  substantially  reaffirmed  these  doc- 
trines. 

In  Wallace  v.  Johnstone,  129  U.  S.,  58  (9  Sup.  Ct.  Rep., 
243;  32  L.  Ed.,  619),  it  is  held  that  a  transaction  similar  to 
that  at  bar,  but  where  a  time  is  fixed  for  the  repurchase, 
will  not  be  held  a  mortgage  unless  it  is  clearly  shown  either 
by  parol  evidence  or  the  attendant  circumstances  to  have 
been  intended  by  the  parties  as  security  for  a  loan  or  an 
existent  debt  Cadma/n  v.  Peter,  1 18  U.  S.,  73  80  (6  Sup. 
Ct.  Rep.,  957;  30  L.  Ed.,  78) ;  Coyle  v.  Dwis,  116  U.  S., 
108  (6  Sup.  Ct.  Rep.,  314;  29  L.  Ed.,  583) ;  Howland  v. 
Blake,  97  U.  S.,  624  (24  L.  Ed.,  1027) ;  Horbach  v.  HUl, 
112  U.  S.,  144  (5  Sup.  Ct.  Rep.,  81 ;  28  L.  Ed.,  670). 

The  case  of  Bogk  v.  Gassert,  149  U.  S.,  17  (13  Sup.  Ct 
Rep.,  738;  37  L.  Ed.,  631),  presented  as  strong  a  case  upon 
the  facts  as  could  well  arise.  There  was  a  deed,  and  a  time 
lease  back,  with  privilege  of  repurchase  in  a  given  time. 
The  privilege  not  having  been  exercised  suit  was  brought 
to  dispossess  the  tenant  and  a  plea  of  title  was  interposed 
by  Bogk,  who  introduced  testimony  showing  that  the  trans- 
action was  intended  as  a  mortgage ;  that  plaintiff  never  had 
possession;  that  the  negotiations  were  for  a  loan  for  the 
purpose  of  raising  money  to  pay  off  mortgages,  judgments, 
liens,  etc.,  on  the  property;  and  showing  also  that  the 
consideration  and  repurchase  price  was  the  amount  loaned 
($15,000)  with  the  interest  compounded  monthly  for  the 
term  of  the  lease  (aggregating  $17,935),  ^md  that  the  real 
value  of  the  property  was  $40,000  to  $50,000.  The  court 
says  of  it,  in  conclusion,  page  30: 

''All  his  evidence  amounts  to  is  that  he  wanted  a  loan  of 
money,  and  that  plaintiff  insisted  on  a  deed  and  an  agree- 
ment to  convey,  instead  of  a  mortgage.  But  defendant  did 
not  claim  to  have  been  imposed  upon,  deceived,  or  de- 
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frauded,  and  he  bad  no  right  to  a  request  (as  to  a  charge) 
based  upon  this  hypothesis."  ** 

A  careful  review  of  a  large  number  of  cases  from  many 
states  seems  fairly  to  establish  the  principle  that  where 
the  transaction  involves  a  privilege  of  purchase  or  bond 
for  reconveyance  to  be  availed  of  at  a  certain  time,  such 
may  be,  upon  parol  testimony  of  intention,  considered  and 
treated  in  equity  as  defeasance  and  give  character  to  the 
transaction  as  a  mortgage,  and  the  equity  of  redemption 
may  be  enforced.  But  nowhere  have  I  found  an  authority 
for  such  a  holding  upon  a  perpetual  lease  with  privikge  of 
purchase  at  lessee's  option,  unlimited  in  time: 

The  decided  weight  of  authority  is  to  the  effect,  tersely 
expressed  in  a  recent  case  by  the  supreme  court  of  Illinois : 
^'A  mortgage  is  a  security  for  a  debt  or  obligation  and  an 
incident  thereto,  and  it  is  therefore  held  that  a  debt  or  ob« 
ligation  of  some  kind  is  an  essential  element  in  a  mor^;age," 
and  because  the  bond  in  the  case  merely  provided,  that,  if 
the  plaintiff  should  pay  a  certain  sum  with  interest  and 
taxes,  a  reconveyance  should  be  made,  yet,  because  the  bond 
created  no  liability  enforceable  at  law  and  no  debt  or  obliga- 
tion to  repay,  the  transaction  was  held  to  be  a  sale  and  not 
a  mortgage.  Carroll  v.  Totnlinson,  192  111.,  398,  401  (61 
N.  E.  Rep.  484 ;  85  Am.  St.  Rep.,  344)  ;  Bacon  v.  Bank,  191 
111.,  205  (60  N.  E.  Rep.,  846)  ;  Burgett  v.  Osborne,  172 
111.,  227  (50  N.  E.  Rep.,  206). 

The  Ohio  cases  on  this  subject  are  of  the  same  general 
character  as  those  from  other  jurisdictions  cited. 

In  Miami  Exporting  Co.  v.  Bank,  Wright,  249,  252,  the 
privilege  of  purchase  was  limited  in  time.  The  same  con- 
ditions appear  in  Marshall  v,  Stewart,  17  Ohio,  356;  in 
Cotterell  v.  Long,  20  Ohio,  464 ;  in  Wilson  v.  Giddings,  28 
Ohio  St.,  554;  and  in  Patrick  v.  Littell,  36  Ohio  St.,  79.  In 
all  these  cases  the  circumstances  left  no  doubt  of  the  char- 
acter of  the  transactions  as  being,  and  as  intended  to  be, 
mortgages  in  fact. 

But  there  are  cases  much  more  to  the  point.  Thus,  in 
Miller  v.  Stokely,  5  Ohio  St.,  194,  195,  198,  a  bill  to  estab- 
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lisb  a  trust  in  the  nature  of  a  mortgage  upon  a  deed  abso- 
lute was  dismissed  upon  the  holding  that  proof  such  as  to 
excite  suspicion  or  even  probability  is  not  sufficient;  and 
that  proof  in  such  cases  must  be  ''affirmative  and  so  con- 
clusive as  to  remove  all  reasonable  and  well  founded 
doubts." 

In  Slute  V.  Desenberg,  28  Ohio  St.,  371,  372,  there  was 
a  contract  to  reconvey  upon  payment  at  a  specified  time ;  yet 
the  circuit  court  is  reversed,  and  the  transaction  held  to  be 
a  sale  and  not  a  mortg^age,  upon  a  very  full  discussion,  part 
of  which  is  as  follows,  ps^e  376: 

"A  mortgage,  when  in  form  a  deed  absolute,  and  a  con- 
ditional sale  are  frequently  so  nearly  allied  to  each  other 
that  it  is  sometimes  difficult  to  say  whether  a  particular 
transaction  is  the  one  or  the  other. 

"The  distinctive  difference,  however,  appears  to  be  this: 
The  former  is  a  security  for  a  debt ;  the  latter  a  purchase  of 
land  *  *  *  accompanied  by  an  agreement  to  resell  at 
a  given  time  for  a  given  price." 

The  court  cites  Goodman  v.  Grierson,  supra,  with  ap- 
proval and  quotes  the  principle  that,  "where  no  such  lia- 
bility"— ^that  is,  the  remedy  over  against  the  grantor  for  de- 
ficiency— ^"accompanies  the  transaction,  the  deed  covers  a 
sale  and  not  a  mortgage." 

The  court  also  cites  with  approval  the  case  of  Conway  v. 
Alexander,  supra,  and  declares  that  the  American  rule  is  in 
harmony  with  the  English  rule  on  the  subject,  and  further 
cites  with  approval  the  rule  in  Robinson  v.  Cropsey,  2  Edw. 
Ch.,  138  Ch.,  138,  144,  as  follows: 

Where  "the  money  advanced  is  not  paid  by  way  of  loan 
so  as  to  constitute  a  debt  and  liability  to  repay  it,  but,  by  the 
terms  of  the  agreement,  the  grantor  has  the  privilege  of  re- 
funding or  not  at  his  election,  then  it  must  be  deemed  pur- 
chase money  and  the  transaction  will  be  a  sale  upon  condi- 
tion." This  case  establishes  the  rule  in  Ohio  as  applicable 
to  the  case  at  bar. 

Kemper  v.  Campbell,  44  Ohio  St.,  210,  214,  was  a  cred- 
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« 

iter's  suit  in  which  the  right  to  claim  a  deed  absolute  to 
be  a  mortgage  in  fact,  is  held  to  be  recognizable  in  equity 
only  for  the  purpose  of  preventing  imposition  and  injustice, 
and  as  a  remedial  right  of  redemption  merely,  and  not  of 
foreclosure. 

The  court  holds,  page  215,  that,  "There  is  a  marked  dif- 
ference between  an  absolute  deed  held  to  be  a  mortgage  and 
a  deed  that  is  intended  to  be,  and  is,  a  mortgage  upon  the 
face  of  it."    Again  the  court  says,  page  219: 

"The  absence  of  a  promise  to  pay  and  of  a  provision  in 
the  deed  that  upon  payment  the  conveyance  shall  be  void, 
marks  the  distinction  between  a  proper  mortgage  and  an  ab- 
solute conveyance,  with  a  right  reserved  to  the  grantor  to 
claim  a  reconveyance  upon  the  pa3mient  of  money." 

The  cases  cited  complete  the  list  of  decisions  of  our  Su- 
preme Court  that  bear  directly  upon  the  subject,  excepting, 
possibly,  Stratton  v.  Sabin,  9  Ohio,  28  (34  Am.  Dec,  418), 
to  which  reference  will  be  made  later. 

McCammon  v.  Cooper,  69  Ohio  St.,  366,  seems  to  still 
further  emphasize  the  difference  between  a  mortgage  and 
a  conditional  sale  transaction — ^the  one  bringing  into  exist- 
ence an  intangible  subject  of  taxation  called  a  "credit,"  the 
other  producing  a  "ground  rent,"  which  the  court  classes 
as  real  estate.  Indirectly,  therefore,  this  case  may  be  said  to 
affirm  Slutz  v.  Desenberg,  supra,  by  showing,  inferentially, 
that  only  the  intermediate  transactions  involving  a  time 
lease  are  capable  of  equitable  transformation  according  to 
intent  of  parties. 

In  view  of  the  principles  established  by  the  authorities 
cited,  which  are  selected  from  many  because  of  the  clear 
statement  of  principle,  Slutz  v.  Desenberg,  supra,  is  de- 
cisive of  this  case. 

In  this  connection  it  is  not  without  significance  that  no 
case  upon  a  perpetual  leasehold  with  privilege  of  purchase 
at  the  unlimited  option  of  the  lessee  has  ever  reached  the 
Supreme  Court  of  this  state,  and  that  no  such  case  ap- 
pears among  the  large  number  of  others  examined  in  the 
preparation  of  this  opinion.  This  fact  can  only  mean  that 
the  principle  is  regarded  by  the  bar  generally  as  beyjnd 
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question.  [I  have  not  overlooked  the  case  of  Coleman  v. 
Miller,  8  Dec.  Re.*  179  (6  Bull.,  199),  decided  by  our  old 
District  court  in  1881 ;  but,  for  aught  that  appears  in  the 
text  of  the  decision,  the  lease  in  question  may  be  a  time 
lease.  Moreover,  the  facts  found  show,  that  both  parties, 
at  the  date  of  the  transaction,  distinctly  regarded  it  as  a 
mere  loan  upon  security  of  the  land.  In  view  of  the  late 
utterances  of  our  own  Supreme  Court,  courts  of  other 
states  and  of  the  Supreme  Court  of  the  United  States,  I  can 
not  accept  it  as  an  authority  for  the  purposes  of  this  case.] 
The  case  at  bar,  in  other  words,  does  not  fall  within  the 
debatable  class,  as  to  which  extrinsic  testimony  is  admisri- 
blc.  Its  character  is  fixed  by  its  own  terms.  Jones,  Mort- 
gages, Section  261 ;  Strait  on  v.  Sabin,  9  Ohio,  28,  31  (34 
Am.  Dec,  418),  in  which  case  the  court  cite  with  approval 
the  following  holding  in  the  case  of  Glover  v.  Payne,  19 
Wend.,  518: 

"The  mere  fact  of  a  conveyance  of  land,  and  an  agree- 
ment for  a  reconveyance  at  a  future  day,  at  an  advanced 
price,  at  the  election  of  the  grantor,  afforded  no  evidence 
of  an  intention  that  the  deed  should  be  a  mortgage,  though 
the  question  might  have  arisen,  had  the  deed  been  given  for 
a  pre-existing  debt,  or  on  a  loan  of  money,  or  had  the 
grantor  entered  into  an  obligation  to  repay  the  considera- 
tion money  expressed  in  the  deed." 

The  case,  Glover  v.  Payn,  supra,  page  521,  is  a  well-cto- 
sidered  authority  in  support  of  the  proposition  that,  "where 
there  is  no  debt  and  no  loan,  *  *  *  an  agreement  to 
resell  will  not  change  an  absolute  conveyance  into  a  mort- 
gage."   See  also,  Kunkle  v.  Wolfersberger,  6  Watts,  126. 

It  may  be  frankly  admitted  that  there  was  on  one  side 
in  the  transactions  under  consideration,  money  seeking  in- 
vestment, and  on  the  other,  a  necessity  for  the  use  of  money. 
Yet  it  was  quite  within  the  right  of  parties  to  agree  upon 
such  terms  as  they  might  choose,  whereby  one  should  give 
and  the  other  receive.  There  was,  in  effect,  an  exchange 
of  the  land  for  the  money,  coupled  with  a  right  or  option  in 
the  grantor  to  change  back  again  if  he  should  desire,  or  not 
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to  do  so  if  he  should  not  see  fit  Certainly  there  was  no  obli- 
gation created,  and  both  parties  fully  understood  and  acqui- 
esced in  these  terms.  Should  the  land  depreciate  in  value, 
the  loss  would  fall  upon  the  vendee,  who  had  no  means  of 
enforcing  any  claim  against  the  vendor,  for  he  had  given 
his  money  upon  an  exchange  which  created  neither  debt  nor 
obligation  on  which  a  claim  could  be  based.  The  few  chance 
expressions  that  might  seem  inconsistent,  elicited  from  the 
parties,  many  years  after  the  events,  by  an  adroit  and  ag- 
gressive cross-examination — expressions  used  in  a  loose, 
popular  and  inaccurate  sense — do  not  change  the  essential 
weight  of  the  testimony  as  a  whole.  The  answer  to  the 
claims  of  counsel  in  this  behalf  is  found,  by  analogy,  in 
Bank  V.  Slemmons,  34  Ohio  St.,  142. 

"If  a  payee  take  from  the  maker  a  promissory  note,  and 
at  the  same  time  surrender  the  maker's  note  of  an  earlier 
date  given  for  a  loan  of  money,  the  facts,  and  not  merely 
what  the  payee  called  or  considered  the  transaction,  will 
determine  whether  it  was  a  renewal  or  payment  of  the 
original  loan." 

Such  proof,  even  if  it  might  raise  a  suspicion,  like  the 
coincidence  of  the  amount  of  rent  with  a  given  interest 
on  the  sums  paid,  can  not  convert  into  a  mortgage  a  trans- 
action which  on  its  face  bears  no  such  suggestion,  much 
less  one  that  by  its  inherent  nature  in  law  is  not  convertible. 
Indeed,  taking  all  possible  extrinsic  facts  into  view,  they  do 
not  present  so  strong  a  case  as  Bogk  v.  Gassert,  supra, 
which  the  Supreme  Court  of  the  United  States,  upon  a  full 
citation  of  authorities,  declared  to  be  a  sale,  and  not  a  mort- 
gage, even  in  the  face  of  inadequacy  of  consideration,  and 
a  time  limit  upon  the  privilege  of  repurchase. 

If  the  conclusions  reached  are  correct,  it  also  disposes  of 
the  claim  arising  from  the  increase  or  decrease  of  rentals 
and  partial  payments  of  purchase  money  in  certain  of  the 
cases,  for  I  apprehend  that  the  familiar  principle  of  equity, 
"once  a  mortgage,  always  a  mortgage,"  would  apply  to  a 
conditional  sale  (Jones,  Mortgages,  Sections  263,  269).  It 
is  true  that  parties  may,  by  subsequent  agreement  so  to  do, 
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completely  change  the  character  of  the  transactions;  but  if 
the  transactions  in  this  case  were  conditional  sales,  it  is 
because  they  lacked  the  vital  elements  of  a  mortgage  at  their 
inception  and  consequently  no  change  in  details,  short  of 
supplying  the  missing  links,  so  to  speak,  could  change 
their  legal  character. 

The  statements  of  the  text-books  summarizing  the  au- 
thorities on  this  subject  are  not  always  accurate,  as  will 
appear  from  the  citation  by  counsel  from  i  Cooley,  Taxa- 
tion, to  the  precise  point  under  discussion.  The  citation 
is  the  broad  statement  from  the  third  edition  on  page  768, 
as  follows: 

"Where,  however,  under  the  revenue  laws  land  is  tax- 
able and  also  a  mortgage  upon  it,  if  one  from  whom  money 
is  obtained,  instead  of  taking  a  mortgage  for  the  amount, 
takes  an  absolute  conveyance  and  gives  back  a  lease  with  a 
stipulation  to  sell  back  the  land  on  repayment  of  the  money 
and  interest, — ^the  whole  transaction  being  obviously  only  a 
loan  and  the  taking  of  security  therefor, — ^the  land  may 
still  be  taxed  to  the  borrower  and  the  lender  taxed  as 
mortgagee,'*  citing  Waller  v.  Jaeger,  39  Iowa,  228;  Lap- 
pin  V.  Nemaha  Co.,  6  Kan.,  403 ;  Patrick  v.  Littell,  36  Ohio 
St.,  79. 

But,  the  cases  cited  by  Judge  Cooley — and  they  can  be 
hardly  considered  as  leading  cases  on  the  subject — were 
obvious  cases  upon  their  facts,  and  in  each  there  was  a 
privilege  of  purchase  within  a  specified  period.  If  the 
terms  of  this  statement,  "repayment  of  the  money  and  inter- 
est/' be  taken  literally,  it  converts,  the  broad  statement 
into  a  limited  one,  and,  in  view  of  the  expression,  "instead  of 
a  mortgage,'*  which  immediately  precedes,  this  is  probably 
what  is  meant,  viz.,  a  loan  of  money  to  be  repaid  at  a 
specified  time  with  interest. 

That  this  is  what  is  meant,  and  no  more,  is  fairly  to  be 
inferred;  because,  a  little  earlier  in  the  same  connection, 
he  declares  that  the  intention  of  the  party,  even  were  his 
purpose  to  avoid  taxation,  is  not  in  all  cases  the  governing 
factor,  citing  as  instances,  investments  in  government  se- 
curities, and  the  change  of  personalty  into  real  estate  with 
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a  lease  for  years  back,  in  order  to  avoid  taxation.    He  says 
of  these : 


"In  each  of  these  cases  the  party  is  only  exercising  a  right 
which  the  law  allows  to  him." 


The  case  of  Hess  v.  Muir,  65  Md.,  586  (5  Atl.  Rep.,  540; 
6  Atl.  Rep.,  673),  cited  as  a  "bottle  case,"  will  be  found 
to  turn  upon  a  wholly  different  point;  namely,  that  of  a 
fraudulent  attempt  to  covery  usury,  which  vitiates  a  con- 
tract under  the  law.    But  even  here,  the  court  says  passim: 

"It  is  plainly  shown  that  the  money  was  obtained  as  a 
loan  and  that  the  deed  and  lease  were  but  means  of  se- 
curity for  the  amount  agreed  to  be  repaid." 

With  reference  to  the  legal  effect  of  the  action  and  find- 
ing of  the  auditor  in  these  cases,  it  may  be  remarked,  brief- 
ly, that  where  the  amount,  only,  is  in  question,  it  may  be 
conclusive,  but  where  the  foundation  of  the  right  to  tax  is 
challenged,  the  action  of  the  auditor  is  prima  facie,  only. 

Full  jurisdiction  exists  in  this  court.  It  is  unquestion- 
able that  the  right  of  the  tax-payer  to  enjoin  collection  can 
not  be  taken  away  by  any  action  of  a  taxing  officer  or 
board.  Gager  v.  Prout,  48  Ohio  St.,  89 ;  Hagerty  v.  Hud- 
dleston,  60  Ohio  St.,  149,  165,  167;  Musser  v.  Adair,  55 
Ohio  St.,  466,  471. 

The  injunction  prayed  for  should  be  granted,  and  it  is 
so  ordered.  Judgment  for  plaintiff,  and  perpetual  injunction 
ordered. 

C.  B.  WUby,  for  plaintiff. 

A.  B,  Benedict,  for  defendant. 


400       SUPERIOR  COURT  OF  CINCINNATI. 


Maky  £.  Spbller,  Admx.^  v.  Christian  Moerlein  Brew. 

Co.  ET  AL. 

1.  An  employer  is  bound  to  use  only  ordinary  care  with  respect  to 

ftirnishing  appliances  for  the  use  of  his  servants,  and  this  duty 
features  in  the  inspection  and  selection  thereof,  only  the  appli- 
cation ol  the  ordinary  known  tests,  and  not  the  employment  of 
experts  or  the  use  of  the  most  scientific  methods. 

2.  The  fact  that  a  work  car  used  in  a  manufacturing  business  was 

in  constraction  practically  a  railroad  "gondola*'  car,  and  that 
the  brakes  thereon  would  not  answer  to  the  tests  required  of 
railroad  cars  of  equal  tonnage  is  not  sufficient  to  charge  the 
owner  thereof  with  negligence  in  permitting  its  use  by  his 
servants  under  conditions  not  involving  the  same  or  similar 
demands  of  use;  it  is  therefore  erroneous  to  admit  expert  tes- 
timony as  to  railway  freight  train  standards  and  opinions  based 
thereon,  they  being,  under  the  circumstances  of  the  case,  wholly 
inapplicable  and  misleading. 

3.  In  an  action  for  damages,  for  a  personal  injury  caused  by  a  de- 

fective brake  chain  on  a  work  car,  testimony  as  to  the  general 
inadequacy  of  the  chain  is  incompetent  where  it  appears  from 
the  evidence  that  the  accident  in  question  resulted  from  the 
breaking  of  an  imperfect  welding  of  a  link  in  the  chain. 

4.  In  an  action  for  personal  injuries  resulting  from  the  breaking  of 

a  defective  brake  chain  on  a  work  car,  where  plaintiff's  evidence 
— including  the  res  ipsa  loquitur  of  the  link  itself  as  an  exhibit — 
show  that  the  defect  had  been  open  and  visible  for  some  time 
prior  to  the  accident,  and  therefore  of  a  nature  discoverable  by 
inspection,  which  it  was  decedent's  duty  to  make,  an  instruction 
to  the  jury  to  find  for  defendant  was  not  erroneous. 

5.  The  liability  of  the  breaking  of  a  link  in  a  brake  chain  contain- 

ing a  latent  defect  is  a  risk  assumed  by  an  employee,  and  the 
master  is  not  chargeable  in  damages  therefor. 

HosEA,  J. ,  Ferris,  J.,  and  Littleford,  J.,  concur. 

Error  to  special  term. 

The  action  below  was  to  recover  damages  for  the  death 
of  plaintiff's  decedent,  caused  by  alleged  negligence  of  de- 
fendants in  failing  to  furnish  the  decedent  with  proper 
and  safe  appliances  to  operate  a  certain  car,  and  also  fail- 
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ure  of  duty  in  respect  of  the  proper  OMistruction  t>f  said 
car  and  its  madiinery,  which  defects  were  unknown  to  the- 
decedent. 

The  petition  alleges  a  contract  between  one  Fred  L.  Em- 
mert  and  the  Christian  Moerlein  Brewing  Company,  joint 
defendants,  for  the  disposal  of  ''brewer's  grain,"  in  die  car- 
rying out  of  which  contract  a  car  was  operated  upon  the 
premises  of  the  brewing  company,  upon  a  track  from  the 
brew  house  into  a  terminal  shed ;  and  that  the  decedent  was 
employed  to  operate  said  car;  that  it  was  the  duty  of  de- 
fendants to  furnish  safe  appliances  and  construction,  and 
that  they  wholly  failed  to  do  so,  or  to  inspect  same;  and 
that  its  defects  were  unknown  to  decedent.  Further,  that 
while  decedent  was  at  his  accustomed  work  upon  said  car 
and  while  applying  the  brake  of  said  car  to  check  its  speed,, 
and,  without  fault  on  his  part,  the  brake  mechanism  broke 
and  gave  way,  and  decedent  was  crushed,  by  the  car  com- 
ing into  close  proximity  to  the  roof  timbers  of  the  shed,, 
and  killed. 

The  co-defendant,  Emmert,  first  denying  the  allegations- 
of  the  petition,  further  says  tfiat  the  decedent  was  and  had 
been  in  his  employ  as  foreman  for  about  nineteen  years,, 
and  for  ten  years  last  past  as  foreman  of  the  work  of  mov- 
ing malt  to  the  shed  referred  to,  with  the  duty  to  inspect 
and  keep  in  order  all  appliances  used  in  said  work,  and  es- 
pecially said  car  and  appliances,  and  to  report  all  defects 
and  needed  repairs;  and  to  handle,  operate  and  keep  the 
car  in  good  order ;  and  that  he  relied  upon  him  for  said  in- 
spection and  careful  conduct  of  the  work  in  question,  and 
he  had  no  knowledge  of  or  reason  to  suspect  any  insuffi- 
ciency or  defect  of  the  car,  brake,  or  other  appliances. 

The  brewing  company  admits  the  employment  of  decedent 
by  Emmert  and  repeats,  substantially,  the  allegations  of 
his'  answer  above  set  forth  as  its  own.  It  also  alleges  that 
the  death  of  decedent  was  caused  by  his  failure  to  stop 
the  car  at  the  proper  place,  and  denies  any  fault  or  negli- 
gence on  its  own  part. 

The  reply  of  plaintiff  puts  in  issue  the  allegations  of 
these  answers. 
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Upon  trial  of  the  cause  to  a  jury,  in  the  court  below,  at 
the  conclusion  of  plaintiff's  testimony,  the  court,  on  mo- 
tion of  defendants,  instructed  the  jury  to  bring  in  a  verdict 
for  defendants,  which  was  accordingly  done;  and  this 
action,  together  with  alleged  errors  of  the  court  in  the  ad- 
mission of  testimony,  constitute  the  basis  of  the  proceed- 
ing in  this  court  to  set  aside  the  verdict  and  reverse  the 
judgment  thereon. 

The  testimony  introduced  by  plaintiff  shows  that  the 
decedent.  Speller,  was  in  the  employ  of  Emmert,  an  inde- 
pendent contractor  engaged  in  the  removal  and  disposition 
of  the  spent  malt  or  "brewer's  grain"  produced  by  the 
brewing  company.  The  appliances  used  for  this  purpose 
were  a  track  about  three  hundred  feet  long,  laid  upon. the 
premises  of  the  company,  and  a  car,  substantially  in  the 
form  of  an  ordinary  railway  "gondola"  car  operated  there- 
on— all  belonging  to  the  brewing  company  and  used  by 
Emmert. 

The  track,  at  the  brew  house  end,  was  upon  a  short  in- 
cline on  which  the  car  stood,  secured  by  blocks  under  the 
wheels,  while  receiving  its  load.  From  the  foot  of  the 
short  incline  the  track  continued  upon  a  very  slight  de- 
scending grade  to  an  unloading  shed,  where  the  rails  were 
turned  sharply  upwards  as  a  terminal  "bumper"  to  bar 
further  progress  of  the  car. 

The  operating  force  of  the  car  was  gravity  solely.  Upon 
knocking  away  the  wheel  blocks,  the  car  obtained  an  in- 
itial start  sufficient  to  continue  it  in  motion  over  the  much 
slighter  grade  to  its  destination,  under  the  regulating  con- 
trol of  an  ordinary  hand-brake  operated  by  the  attendant 
in  charge.  The  empty  car  was  drawn  back  to  the  starting- 
point  by  a  rope  passed  over  a  windlass  at  the  upper  end 
of  the  track. 

The  decedent  was  the  foreman  in  charge  of  tfie  men  and 
appliances  used  in  transporting  the  grain,  and  his  duty 
was  to  inspect  appliances,  report  defects  and  repairs  need- 
ed, and  to  personally  operate  the  car ;  and  had  been  for  nine 
years  engaged  in  this  work.  The  testimony  of  bystanders 
as  to  the  circumstances  of  the  accident  showed  that  the  de- 
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cedent  had  allowed  the  heavily  loaded  car  to  attain  consid- 
erable headway  until,  about  seventy-five  feet  from  the  ter- 
minus of  the  track,  he  attempted  to  check  the  speed,  when 
the  chain  pulled  apart,  thus  rendering  the  brake  useless. 
The  cause  of  the  parting  of  the  chain  was  clearly  shown 
to  be  a  defective  welding  of  the  terminal  surfaces  of  the 
iron  constituting  one  df  the  links,  allowing  the  link  to  open 
and  the  chain  to  part;  but  considerable  expert  testimony 
was  introduced  tending  to  show,  by  comparison  of  stand- 
ards used  in  the  construction  of  freight  cars  for  ordinary 
railway  service,  that  the  brake  chain  used  upon  this  car, 
being  made  of.  three-eighths  iron, — ^that  is,  links  made  of 
iron  rod  three-eighths  of  an  inch  in  diameter, — was  struc- 
turally inadequate. 

Upon  the  motion  for  a  new  trial,  in  the  court  below,  it 
was  argued,  as  also  at  the  hearing  in  this  court,  that  the  car, 
being  to  all  intents  a  railway  car,  the  three-eighths  chain, 
being  of  lighter  material  than  was  proper  according  to  or- 
dinary railway  standards,  was  therefore  inadequate;  and 
that  this  was  a  defect  of  construction  unknown  to  the 
decedent  and  not  discoverable  by  him  in  the  exercise  of 
ordinary  care,  because  the  defect  was  apparent  only  by  ap- 
plying scientific  principles  beyond  the  knowledge  of  the 
ordinary  workman,  but  which  the  master  should  have  known 
or  could  have  ascertained  by  employment  of  scientific  ex- 
perts and  tests. 

This  argument,  however,  is  fallacious  and  involves  an 
untenable  legal  theory.  An  employer  is  only  bound  to  use 
ordinary  care  with  respect  to  such  matters,  and  his  duty 
requires  only  the  application  of  ordinary  tests.  He  is  not 
bound  to  employ  experts  or  use  the  highest  tests.  Clyde  v. 
Railway,  65  Fed.  Rep.,  482. 

Moreover,  the  theory  of  inadequacy  urged  by  counsel 
rests  upon  a  wholly  immaterial  fabric  of  expert  testimony 
constituting  a  false  premise  of  the  logical  syllogism.  The 
conditions  and  standards  of  ordinary  railway  traffic  afford 
no  proper  basis  for  expert  opinion  on  the  subject. 

It  is  common  knowledge,  and  therefore  judicially  cogniza- 
ble,  that,   in   the   operation  of   commercial   railways,   the 
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grades,  curves,  variable  speeds,  frequency  and  suddenness- 
of  stops,  and  the  interaction  of  cars  en  train,  etc.,  subject  the 
structure  of  a  car  and  the  equipment  as  a  whole  and  ia 
detail  to  very  great  stresses.  The  construction  througlKmt 
must  necessarily,  therefore,  possess  great  strength  and  re- 
sisting power  capable  of  responding  to  sudden  and  great 
emergencies . 

In  the  case  in  hand,  however,  the  sole  function  of  the 
brake  equipment  was  that  of  a  mere  regulator  of  a  slow  and 
practically  uniform  speed  upon  a  very  slight  grade  and 
for  a  very  limited  distance.  Here  all  the  conditions  of 
operation  were  fixed  and  invariable  and  no  contii^encies- 
were  to  be  anticipated  or  provided  for  so  long  as  the  car 
was  properly  operated.  It  is  reasonably  manifest  that  z. 
mere  fraction  of  the  brake-chain  strength  required  for  or- 
dinary railway  use  would  suffice  here,  since  the  entire  func- 
tion of  the  brake  was  to  maintain  a  comparatively  slight 
and  uniform  pressure  upon  the  wheels  to  slightly  retard 
the  motion  of  the  car  against  the  action  of  gravity.  Con- 
sequently all  the  expert  testimony  as  to  railway  freight 
standards  and  opinions  based  thereon,  were  wholly  inappli- 
cable and  misleading  and  should  have  been  excluded  from 
the  case. 

The  court  below  having  the  same  questions  before  it,, 
upon  the  motion  for  new  trial,  as  are  presented  in  the  ar- 
gument in  this  court,  resolved  them  upon  the  grounds:  (i) 
That  the  claim  of  inadequacy  of  the  chain  had  no  basis,  be- 
cause the  testimony  showed  that  the  accident  was  not  at- 
tributable to  that  cause,  but  to  a  specific  defect,  namely^ 
an  imperfect  welding  of  a  link  of  the  chain;  (2)  that  the 
plaintiff's  evidence,  including  the  res  ipsa  loquitur  of  the 
link  itself  as  an  exhibit,  showed  that  the  defect  had  been 
open  and  visible'  for  some  time  prior  to  the  accident  and,, 
therefore,  of  a  nature  discoverable  by  inspection  which  it 
was  decedent's  duty  to  make;  and  (3),  that  if  the  defect 
was  in  fact  latent  and  not  discoverable  by  ordinary  care 
it  fell  within  the  class  of  assumed  risks;  and  that  in  either 
aspect  the  defendants  would  not  be  liable. 

The  opinion  of  the  court  below,  citing  authorities,  is  re- 
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ported  in  Speller  v.  Brewing  Co,,  16  Dec,  281 ;  and  with 
the  views  there  expressed  we  are  in  entire  accord. 

The  cases  of  Columbus  &  H.  Ry,  v.  Webb,  12  Ohio  St., 
475,  and  Pennsylvania  Co.  v.  McCurdy,  66  Ohio  St.,  118 
(63  N.  E.  Rep.,  585),  cited  in  the  opinion  below  are  a  very 
full  and  complete  exposition  of  the  law  on  the  points  stated^ 
and  govern  this  case.  What  we  have  said  above  but  affords 
additional  support  to  the  correctness,  in  our  view,  of  the 
court's  action  in  directing  a  verdict ;  and  as,  upon  the  whole 
record,  we  find  no  error  prejudicial  to  plaintiff,  the  judg- 
ment must  be  affirmed,  and  it  is  so  ordered. 

Arnold  Speiser  and  Theodore  Horstman,  for  plaintiff  in 
error. 
£.  IV,  Strong,  for  defendant  in  error. 


The^ermania  Fire  Insurance  Co.  v.  Louise  Werner. 

A  condition  in  a  policy  of  fire  insurance  that  it  should  be  effective 
only  "while  the  premises  were  occupied  as  a  store  and  dwelling^' 
is  a  mere  condition  subsequent;  hence  in  an  action  on  such 
policy,  it  was  not  erroneous,  in  the  absence  of  fraud,  to  submit 
to  the  jury  the  question  of  whether  a  change  in  the  use  of  a 
building  and  its  subsequent  nonoccupancy  increased  the  risk 
of  ftre,  nor  to  charge  that  if  they  found  in  the  negative,  the 
plaintiff  policy  holder  would  be  entitled  to  a  recovery.  M^ody 
V.  Insurance  Co.  52  Ohio  St.  12,  followed. 

HoFFHEiMER,  J. ;  Ferris,  J.,  and  Littleford,  J.,  concur. 

Error  to  special  term. 

The  action  below  was  to  recover  the  amount  alleged  to  be 
<iue  on  a  certain  policy  of  insurance,  issued  by  the  Ger- 
mania  Fire  Insurance  Company,  plaintiff  in  error,  to  one 
Stephan,  insuring  him  against  loss  or  damage  by  fire,  from 
noon  of  May  26,  1900,  until  noon  of  May  26,  1903.  The 
policy  covered  the  property  of  said  Stephan,  located  at  1525 
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Vine  street,  in  the  city  of  Cincinnati,  "while  occupied  as  a 
store  and  dwelling." 

On  September  13,  1902,  Stephan  sold  his  premises  cov- 
ered by  said  policy,  to  Louise  Werner,  the  plaintiff  below 
and  defendant  in  error  herein,  assigning  to  her  the  policy 
aforesaid,  which  assignment  and  defendant  insurance  com- 
pany's consent  thereto  were  duly  indorsed  upon  the  policy. 
At  the  time  of  the  assignment  .the  premises  were  occupied 
as  a  saloon  and  dwelling,  the  change  in  the  nature  of  the 
occupancy  having  been  made  without  the  knowledge  or  con- 
sent of  defendant  insurance  company,  who  it  seems  was 
not  advised  of  saifie  until  after  a  fire  occurred  on  May  15, 
1903.  At  the  time  of  the  fire  and  for  a  period  of  ten  days 
prior  thereto,  the  premises  it  seems  were  unoccupied  and 
without  the  knowledge  of  the  insurance  company.  Due 
notice  of  the  fire  and  proofs  of  loss  were  filed  within  the 
required  time.  The  company,  however,  refused  payment, 
and  accordingly  suit  was  entered.  The  plaintiff  below 
pleaded  generally  the  performance  of  all  conditions  prece- 
dent and  asked  judgment  for  the  amount  set  forth  in  the 
policy. 

The  defendant  by  answer  admitted  that  it  had  entered 
into  a  contract  of  insurance  with  the  plaintiff,  and  that  the 
policy  issued  by  it  covered  the  premises  only  "while  the 
premises  were  occupied  as  a  store  and  dwelling." 

Defendant  also  set  up  that  the  premises  were  not  occu- 
pied as  a  store  and  dwelling  at  the  time  of  the  fire  and  also 
that  they  were  wholly  unoccupied.  The  plaintiff  by  reply 
denied  generally  all  of  the  allegations  of  defendant's  an- 
swer. The  verdict  was  for  the  plaintiff  below  for  the  full 
amount  of  the  policy  and  in  due  course  judgment  was  ren- 
dered thereon.  These  proceedings  are  to  reverse  said  judg- 
ment. 

The  errors  complained  of  grow  out  of  the  view  taken 
by  the  trial  court  of  the  issues  made  by  the  pleadings,  the 
nature  of  which  we  have  already  adverted  to.  The  alleged 
errors  growing  out  of  the  giving  of  the  plaintiff's  special 
charge,  and  the  refusal  of  the  court  to  give  defendant's 
special  charge  and  the  alleged  error  in  the  general  charge 
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— all  duly  excepted  to — depend  for  their  determination  up- 
on the  question,  whether  the  court  below  was  correct  in 
presenting  to  the  jury  for  their  consideration  in  the  man- 
ner in  which  he  did,  the  issues  made  by  the  pleadings. 

The  theory  upon  which  the  court  below  proceeded,  was 
that  the  clauses  above  referred  to  were  conditions  subse- 
quent ;  that  if  the  change  from  a  store  and  dwelling  to  a  sa^ 
loon  increased  the  risk,  and  if  non-occupancy  increased  the 
risk,  then  they  were  available  defenses,  and  if  sustained  by 
the  testimony,  there  could  be  no  recovery  on  the  policy,  and 
the  court  placed  upon  the  defendant  insurance  company,  the 
burden  of  proving  that  the, change  in  the  nature  of  the 
occupancy  or  non-occupancy  increased  the  risk.  In  other 
words,  the  court  practically  held  that  these  pleadings  pre- 
sented two  questions :  ( i )  Did  the  change  from  a  store  and 
dwelling  increase  the  risk?  (2)  Did  the  non-occupancy  of 
the  building  increase  the  risk?  And  the  jury  were  further 
instructed  that  if  they  fotmd  that  there  was  a  change  in 
the  nature  of  the  occupancy,  or  if  they  found  that  there  was 
non-occupancy,  and  that  the  risk  was  not  thereby  increased^ 
that  the  plaintiff  would  thereby  be  entitled  to  a  verdict. 
Was  this  action  of  the  court  proper? 

There  was  no  question  of  fraud  in  this  case,  and  if  ap- 
peared that  the  contract  of  insurance  was  made  after  the 
enactment  of  Rev.  Stat.,  3643,  otherwise  known  as  the 
Howland  valued  policy  law.  Upon  reading  the  record 
it  will  be  seen  that  the  testimony  tended  to  show  that  the 
policy  insured  the  premises  of  plaintiff  below  against  fire 
loss,  while  same  was  occupied  as  a  store  and  dwelling; 
that  when  same  was  issued  the  premises  were  occupied  as 
a  store  and  dwelling;  that  at  the  time  of  the  fire  they  were 
not  occupied  as  a  store  and  dwelling,  and  that  for  ten  days 
prior  to  and  including  the  day  of  the  fire,  no  one  lived  in 
said  premises,  although  it  seems,  in  the  part  of  the  prem- 
ises that  had  formerly  been  devoted  to  a  saloon,  there  were 
certain  bar  fixtures.  It  likewise  appeared  that  the  insur- 
ance company  assented  to  the  assignment  of  the  policy, 
but  there  is  no  assent  on  the  part  of  the  company  in  writ- 
ing, as  to  any  change  in  the  character  of  the  occupancy. 


4o8       SUPERIOR  COURT  OF  CINCINNATI. 

In  fact,  there  seems  to  have  been  no  assent  as  to  any 
change  of  occupancy  whatever^  on  the  part  of  the  insurance 
•company.  Such  being  the  nature  of  the  evidence,  it  will  be 
seen  that  the  court  below  followed  out  the  doctrine  enun- 
ciated in  Moody  v.  Insuiranct  Co,,  5a  Otao  St.,  12  (38  N.  E. 
Rep.,  loii ;  26  L.  R.  A.,  313;  49  Am.  St  Rep.,  699),  die 
third  syllabus  of  which  is  as  follows: 

''When  the  action  is  upon  such  a  policy,  issued  since  tiie 
passage  of  the  act  of  March  5,  1879,  'to  regulate  contracts 
•of  insurance  on  buildings  and  structures'  (Rev.  Stat.,  Sees. 
3643/  3644),  and  there  has  been  no  intentional  fraud  on 
the  part  of  the  insured,  an  answer  which  alleges  the  breach 
of  a  condition  that  the  insurer  shall  not  be  liable  'for  loss 
or  damage  in  or  on  vacant  or  unoccupied  buildings  un- 
less consent  to  such  vacancy  or  non-occupancy  indorsed* 
on  the  policy,  is  insufficient  unless  it  is  also  averred  that  the 
risk  was  thereby  increased;  and  if  the  allegations  of  the 
answer  be  put  in  issue,  whether  the  building  insured  became 
vacant,  or  unoccupied,  or  the  risk  was  increased,  are  ques- 
tions  for  the  jury,  upon  both  of  which  the  defendant  has 
the  burden  of  proof." 

So  that  in  Moody  v.  Insurance  Co.,  supra,  we  find  that 
the  question  of  vacancy  was  squarely  before  the  court,  and 
having  found  vacancy,  the  court  read  into  the  contract  of 
insurance  and  made  it  a  part  thereof,  the  aforesaid  Rev. 
Stat.,  3643,  and  it  placed  the  burden  on  the  insurance  com- 
pany to  show,  not  only  the  vacancy,  but  also  increase  of 
hazard.  That  is  practically  what  the  court  did  in  the  case 
at  bar. 

If  the  doctrine  of  this  case  is  applicable  to  "vacancy," 
then  by  parity  of  reasoning  it  applies  to  mere  change  in  the 
nature  of  the  occupancy  as  well,  in  the  absence  of  intentional 
fraud. 

Now  we  are  aware  of  the  seeming  conflict  that  ex- 
ists on  the  questions  here  involved,  even  in  our  own  courts. 
Insurance  Co.  v.  Wells,  42  Ohio  St.,  519,  seems  to  hold  to 
the  contrary.  The  fact  that  Judge  Mcllvaine  did  not  call 
attention  to  Rev.  Stat.,  3643,  is  pointed  out  by  Scribner,  J., 
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in  People's  Mut,  Fire  Ins.  Co,  v.  Bowersox,  3  Circ.  Dec.,  218 
(5  R.,  444). 

Judge  Laubie,  in  Dwelling  House  Ins.  Co.  v.  Webster,  4 
Circ.  Dec,  704  (7  R.,  511),  argues  that  the  question  of  va- 
cancy must  have  been  before  the  court  in  Insurance  Co.  v. 
Wells,  supra,  because  of  the  citation  of  Sleeper  v.  Insurance 
Co.,  56  N.  H.,  401,  where  Smith,  J.,  who  wrote  the  opin- 
ion,, considers  the  effect  of  a  statute  of  that  state  on  a  "va- 
cancy" clause.  And  in  MUwaukee  Mechanics'  Ins.  Co,  v. 
Russell,  65  Ohio  St.,  230  (62  N.  E.  Rep.,  338;  56  L.  R.  A., 
159)  >  Judge  Shauck  in  a  dissenting  opinion,  Judge  Davis 
concurring,  points  out  that  the  doctrine  of  Moody  v.  Insur- 
ance Co.  supra,  has  not  been  approved. 

Whether  therefore  the  doctrine  of  Moody  v.  Insurance 
Co.,  supra,  shall  be  upheld,  is  a  question  that  our  supreme 
Court  alone  can  determine.  The  court  below  followed  the 
later  expression  of  the  Supreme  Court  (see  also  MUwau- 
kee  Meihanicy  Ins.  Co.  v.  Russell,  supra,  pages  256,  260 ; 
Eureka  Fire  &  M.  Ins.  Co.  v.  Baldwin,  62  Ohio  St.,  368, 
381,  382  (57  N.  E.  Rep.,  57),  and  we  think  that  we  are 
similarly  bound. 

The  theory,  therefore,  upon  which  the  cause  was  submit- 
ted was  correct  under  Moody  v.  Insurance  Co.,  supra,  and 
as  the  question  of  increase  of  hazards  was  fairly  put  to  the 
jury  and  negatively  answered  necessarily  under  the  verdict^ 
and  as  there  was  sufficient  testimony  to  warrant  the  findings 
we  are  of  opinion  that  there  was  no  prejudicial  error  here-- 
in  and  the  judgment  must  be  affirmed. 

/.  H.  Cabell  and  /.  L.  Kohl,  for  plaintiff. 
.  .Geo.  W.  Hengst  and  L.  M.  Mongan,  for  defendant. 
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Germania  Ins.  Co.  v,  Werner. 
CHARGE  TO  JURY. 

Now^  Gentlemen  of  the  Jury,  the  case  goes  to  you. 

First,  let  me  remark  that  this  is  a  suit  simply  upon  a 
contract.  A  policy  of  insurance  is  simply  a  written  con- 
tract ;  a  contract  to  indemnify,  or  make  good,  a  loss  which 
might  occur  through  fire,  or  through  causes  enumerated 
in  the  contract,  to  the  owner.  So  that  there  is  nothing  es- 
pecial about  an  insurance  policy  over  any  other  written 
•contract,  so  far  as  the  main  points  here  will  be  concerned. 
It  is  simply  a  contract,  in  substance,  that  upon  the  pay- 
ment of  the  proper  consideration  in  money,  in  case  loss 
to  the  building  insured  occurs,  through  fire  or  other  causes 
enumerated  in  the  policy,  that  loss  will  be  made  good  to 
the  owner,  if  it  occurred  within  a  certain  period  of  time 
which  the  contract  covers. 

It  being  a  written  contract,  we  must  look  to  the  contract 
itself  to  ascertain  just  what  its  terms  are. 

The  plaintiff,  Mrs.  Werner,  comes  into  court  and  says 
that  this  policy  of  insurance,  or  this  contract  of  insurance, 
was  made  by  her  predecessor  in  the  title  of  the  property, 
named  Joseph  Stephan,  with  this  company — ^the  Germania 
Fire  Insurance  Company,  a  corporation  under  the  laws  of 
the  state  of  New  York,  but  doing  business  in  Ohio,  and 
having  an  office  in  Cincinnati ;  that  her  predecessor,  Stephan, 
m.ade  this  contract  of  insurance,  insuring  this  building 
for  a  sum  not  exceeding  $i,ooo,  for  the  term  of  three 
years  from  the  26th  day  of  May,  1900,  at  noon, — which 
would  carry  it  to  noon  on  the  26th  day  of  May,  1903 ;  that 
this  policy  provided,  that,  by  the  consent  of  the  company 
endorsed  thereon,  the  same  might  be  assigned  or  trans- 
ferred to  another  person  who  may  acquire  any  interest  in 
or  title  to  the  property.  She  avers  that  it  was  transferred^ 
by  the  consent  of  the  company  endorsed  on  the  back  of  the 
policy.    We  find  the  consent  duly  endorsed  and  signed  by 
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Mr.  Finke,  the  manager,  and  no  question  is  raised  about 
that.  She  then  says  that,  on  the  isth  day  of  May,  1903 — 
this  policy,  you  will  observe,  expiring  on  the  26th  day  of 
May,  1903,  consequently  the  15th  was  within  the  three 
years — that,  without  any  fault  on  her  part,  the  building 
was  partly  destroyed  by  fire,  and  the  damage  thereto  was 
more  than  the  sum  insured,  namely,  $1,000;  and  that  she 
immediately  gave  notice  of  the  fire  to  the  defendant,  and 
submitted  her  proof  loss  within  the  proper  time;  and  that 
the  defendant  has  failed  and  refused  to  make  any  payment 
to  her  on  acount  of  said  loss.  And  she  also  says,  gener- 
ally, that  she  has  performed,  on  her  part,  all  the  conditions 
incumbent  upon  her  to  be  performed  (reading)— "has  fully 
performed  all  the  conditions  to  be  performed  on  his  part 
under  said  contract." 

The  defendant  company  admits  all  these  general  facts, 
and  sets  up  certain  defenses,  some  of  which  involve  ques- 
tions of  law,  and  some  of  which  involve  questions  of  fact. 
The  issues  of  fact  to  be  detemjined  by  you  here  arise  upon 
the  defenses  number  3  and  5  in  this  answer.  "For  a  third 
defense" — ^this  the  defense  No.  3 — "for  a  third  defense 
to  plaintiff's  petition,"  and  so  on,  and  avers  that  the  pol- 
icy contains  the  following  provision:  "This  entire  policy, 
unless  otherwise  provided  by  agreement  endorsed  hereon 
or  added  hereto,  shall  be  void  *  *  *  if  any  change 
take  place  *  *  *  in  the  interest,  title  or  possession  of 
the  subject  of  insurance"  (the  subject  of  insurance  being 
the  dwelling-house,  or,  rather,  described  her  as  a  31-3 
story  frame  building,  with  metal  and  shingle  roof  and  its 
additions,  etc.) — "this  policy  *  *  *  shall  be  void  if 
any  change  takes  place  in  the  interest,  title  or  possession 
of  the  subject  of  insurance  (except  change  ot  occupants 
without  increase  of  hazard)  *  *  *  by  voluntary,  act 
of  the  insured,  or  otherwise."  And  the  defendant  avers 
that,  by  the  voluntary  act  of  the  assured,  there  was  a 
change  in  the  possession  of  said  premises,  in  that,  to-wit, 
said  premises,  while  occupied  or  in  the  possession  of  the 
tenant  occupying  the  same,  was  occupied,  not  as  a  "store 
and  dwelling-house,"  but  as  a  "saloon,"  from  January  3, 
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1903,  and  a  long  time  prior  thereto,  until  April  18,  1903^ 
and  such  change  of  possession  was  without  knowledge  or 
consent  of  the  defendant,  and  that,  therefore,  the  hazard 
of  loss  or  damage  by  fire  was  increased,  and  said  policy 
became  void  and  was  void  at  the  time  of  the  fire  alleged 
in  the  petition. 

And  also  this  defense: 

'Tor  a  fifth  defense  defendant  adopts  all  the  allegations 
of  the  first  defense  as  fully  as  though  set  forth  at  length 
herein. 

''Further  answering,  defendant  avers  that  ssdd  policy  con- 
tained the  following  provision:  'This  entire  policy,  unless 
otherwise  provided  by  agreement  endorsed  hereon  or  add- 
ed hereto,  shall  be  void  *  *  *  if  the  building  described 
herein  *  *  *  be  or  become  vacant  or  unoccupied  and 
so  remain  for  ten  days/  "  Defendant  avers  that,  without 
the  knowledge  or  consent  of  said  defendant,  the  said  build- 
ing became  vacant  or  unoccupied  on  or  about  the  i8th  day 
of  April,  1903,  and  was  from  that  day  continuously  unoc- 
cupied until  a  long  time  after  May  15,  1903,  the  day  that 
said  fire  is  alleged  to  have  occurred ;  that,  by  the  said  non- 
occupancy  of  said  premises,  there  was  an  increase  in  the 
risk,  and  that  by  the  terms  of  said  policy  it  became  and 
was  entirely  void  at  the  time  of  the  fire  alleged  in  the  pe- 
tition. 

Now,  gentlemen  of  the  jury,  this  contract,  or  policy, — I 
don't  intend  to  read  it  all  to  you,  but  merely  call  your  at- 
tention to  certain  features  of  it,  because  the  contract  will 
be  with  you  in  the  jury-room, — sets  forth  that,  in  consid- 
eration of  the  stipulations  herein  named  and  of  twenty  dol- 
lars premium,  this  Germania  Company  does  insure  Joseph 
Stephan  for  the  term  of  three  years  from  the  26th  day  of 
May,  1900,  at  noon,  to  the  26th  day  of  May,  1903,  at  noon, 
against  all  direct  loss  or  damage  by  fire,  except  as  herein- 
after provided,  to  an  amount  not  exceeding  one  thousand 
dollars,  to  the  following  described  property,  while  located 
and  contained  as  described  herein,  and  not  elsewhere,  to-wit : 
— and  then  the  description  follows,  that  is,  a  3  1-3  story 
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frame  building,  etc.,  while  occupied  as  a  store  and  dwell- 
ing, being  No.  1525  Vine  street. 

Then,  among  the  stipulations  which  follow,  are  certain 
stipulations  which  avoid  the  policy — which  render  it  null 
and  void  in  case  certain  things  happen — ^namely,  if  the 
insured  has  concealed  or  misrepresented,  in  writing  or 
otherwise,  any  material  fact  or  circumstance  connected 
with  it. 

Now  come  the  stipulations  upon  which  defendant  re- 
lies: "The  entire  policy,  unless  otherwise  provided  by 
agreement  endorsed  hereon  or  added  hereto,  shall  be  void 
if  any  change  take  place  in  the  title,  interest  or  possession 
of  the  subject  of  insurance  (except  change  of  occupants 
without  increase  of  the  hazard) ;''  and,  second,  "if  the  build- 
ing shall  become  vacant  or  unoccupied  and  so  remain  for 
ten  days." 

At  the  time  this  policy  was  entered  into,  there  was  a  cer- 
tain law  of  the  state  of  Ohio,  commonly  known  as  Section 
3643  of  the  Revised  Statutes,  which  provides  as  folMws: 
"That  any  person,  company,  or  association,  hereafter  in- 
suring any  building  or  structure  against  loss  or  damage  by 
fire  or  lightning,  by  a  renewal  of  a  policy  heretofore  is- 
sued, or  otherwise,  shall  cause  such  building  or  structure 
to  be  examined  by  an  agent  of  the  insurer,  and  so  forth, 
and  the  insurable  value  thereof  to  be  fixed  by  such  agent; 
in  the  absence  of  any  change  increasing  the  risk  without 
the  consent  of  the  insurers,  and  also  of  intentional  fraud  on 
the  part  of  the  insured,  in  case  of  total  loss,  the  whole 
amount  mentioned  in  the  policy  shall  be  paid,  or  in  case  of 
partial  loss,  the  full  amount  of  the  partial  loss  shall  be 
paid." 

This  law  being  a  law  regulating  contracts  of  this  nature, 
and  being  in  existence  at  the  time  that  this  policy  was  made, 
must  be  read  into  the  policy  as  a  part  of  it,  consequently 
it  affects  all  of  these  stipulations.  This  statute  became  part 
of  the  contract  of  insurance,  and  controls  the  construction 
and  operation  of  this  contract. 

The  condition  of  the  policy  with  regard  to  the  occupancy 
of  the  building,  that  is,  as  to  the  particular  use  made  of  it, 
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or  as  regards  its  being  occupied  or  being  vacant — these  pro- 
visions are,  therefore,  so  qualified  by  the  statute  that,  in 
the  absence  of  intentional  fraud  on  the  part  of  the  insured 
— and  there  is  no  evidence  in  this  case  of  that  kind — or 
change  from  one  occupancy  to  another — ^that  is,  from  one 
kind  of  occupancy  to  another — that  is  to  say,  its  occupancy 
as  a  store,  and  its  occupancy  as  a  saloon — or  its  change 
from  being  occupied  to  the  condition  of  being  unoccupied, 
in  order  to  be  available  as  a  defense,  it  must  appear  that 
the  risk,  by  these  changes,  was  thereby  increased. 

Now,  it  is  a  well-settled  fact  that  a  rfsk  is  not  necessarily 
increased  by  these  changes,  and  therefore,  when  the  in- 
surer— that  is,  the  company — pleads  such  facts  as  a  de- 
fense, it  must  also  prove  as  a  fact  that  these  changes — if 
changes  are  shown  to  have  occurred,  such  as  defendant 
pleads — they  must  also  show  that  those  changes  did,  in 
fact,  increase  the  risk;  and  that  is  a  question  of  fact  for 
you  to  determine,  under  the  evidence  in  the  case. 

The  burden  of  proof  is  upon  the  defendant  to  show  that 
the  risk  was  increased.  It  is  admitted,  in  this  case,  that 
the  occupancy  was  changed  from  a  store  and  dwelling  to 
a  saloon  and  dwelling,  and  that  at  the  time  of  the  fire  the 
building  was  unoccupied.  The  facts  for  you  to  determine 
will  be,  whether  it  was  unoccupied  for  the  ten  days  specified 
under  this  policy;  and  if  it  was  unoccupied  ten  days,  or 
more,  then  whether  that  unoccupancy  increased  the  risk. 

No  doubt,  of  course,  under  certain  circumstances,  the  va- 
cation of  disuse  of  an  insured  building  may,  in  some  cases, 
materially  increase  the  risk ;  in  others  it  may  not  increase  it 
at  all.  The  circumstances  may  be  such,  in  some  cases,  that 
the  risk  is  no  greater,  and  it  may  possibly  be  even  less  than 
it  was  before.  But  whether  it  is  increased,  or  not,  in  any 
case,  must  depend  upon  the  situation  and  the  surroundings 
and  the  conditions  as  shown  to  you  in  the  testimony. 

Now,  a  question  of  that  nature,  where  there  is  any  dis- 
pute, or  where  there  is  any  conflict  of  testimony,  or  where 
the  testimony  varies  on  one  side  and  the  other,  wherever 
there  is  a  dispute  of  any  kind,  in  other  words, — ^is  for  you  to 
determine,  upon  a  preponderance  of  the  testimony.     And 
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by  the  preponderance,  the  law  simply  uses  the  figure  of  a 
balance;  one  side  or  the  other  preponderates  according  to- 
the  weight.  And  you  are  to  determine  it  by  a  preponderance 
of  the  testimony,  considering  not  simply  the  number  of 
witnesses  on  the  one  side  or  the  other,  but  upon  the  char- 
acter of  the  testimony  given  by  the  witness;  remember- 
ing that  it  is  a  question  to  be  determined  by  the  circum- 
stances of  the  case.  The  fact  of  a  change  of  occupancy — 
the  fact  of  the  building  remaining  unoccupied — alone,  does 
hot  determine  the  question.  You  must  consider  that 
fact,  however,  together  with  the  circumstances,  the  situa- 
tion, the  surroundings,  and  all  the  evidence  which  you  get 
from  the  witnesses,  which  will  throw  light  upon  a  partic- 
ular fact  as  it  may  exist  in  this  case,  and  determine  it  by  the 
preponderance,  or  the  proportionate  weight  of  the  testi- 
mony ;  the  testimony  which,  to  your  mind,  is  the  more  per- 
suasive. 

Witnesses  sometimes  state  things  which  may  be  valuable 
and  helpful  to  you,  or  otherwise,  according  to  their  means 
of  knowledge,  according  to  their  judgment,  according  to 
the  accuracy  of  their  observation,  according  to  the  facts  and 
circumstances  which  they  take  into  account  in  making  their 
opinion.  Remember  that  the  opinion  of  witnesses  upon  a. 
point  of  this  kind  is  merely  to  aid  you.  But  it  is  your  own 
judgment,  at  last,  that  must  determine,  under  your  oaths. 
You  are  not  to  be  governed  exclusively  by  the  opinions  of 
witnesses,  but  receive  them,  consider  them,  and,  so  far  as 
they  aid  you  in  reaching  a  judgment,  accept  them.  But 
you  are  not  to  surrender  your  own  judgment;  for  it  is  to- 
you  that  this  case  is  submitted ;  not  to  the  witnesses  who 
come  upon  the  stand. 

So,  gentlemen  of  the  jury,  the  facts,  for  the  practical  pur- 
poses, or  issues,  in  this  case,  are  brought  down  to  a  com- 
paratively narrow  point:  Was  there  a  change  of  occupancy? 
As  a  matter  of  fact,  it  seems  to  be  admitted  that  there  was 
a  change  of  occupancy.  The  building  was  originally  occu- 
pied as  a  store  and  dwelling,  and  subsequently  leased  for 
purposes  of  a  saloon  and  dwelling.  Then,  the  question  is^ 
under  the  circumstances  of  this  case  and  upon  the  testimony 
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as  you  have  heard  it,  according  to  the  preponderance  of 
the  testimony:  Was  there  an  increase  of  risk  thereby?  If 
there  was  not,  that  defense  goes  for  nothing.  If  there  was, 
that  defense  is  perfectly  good.  Either  one  of  these  defenses, 
if  you  and  them  to  be  sustained,  that  there  was  an  increase 
of  risk,  under  the  statute  would  be  a  complete  defense  in 
the  case. 

The  same  with  respect  to  the  matter  of  vacancy. 

(To  counsel)  :  Is  there  any  point  that  I  have  not  touched 
upon,  that  counsel  think  should  be  covered  by  the  charge? 

Mr.  Kohl:   I  think  of  nothing,  Your  Honor. 

The  Court:  Then,  gentlemen,  the  case  will  pass  into 
your  hands  for  a  determination  of  these  two  points. 

I  only  desire  to  say,  by  way  of  recapitulation  and  in  addi- 
tion thereto:  You  and  I  are  here  as  parts  of  the  great 
machine  of  justice.  Your  part  is  just  as  important,  just 
as  high;  and,  if  possible,  more  vitally  important  even  than 
the  functions  of  the  court.  But  we  both  have  our  duties  to 
perform,  and  we  both  have  sworn  to  perform  them  impar- 
tially and  fairly,  for  the  purpose  of  doing  justice  between 
parties,  and  to  do  that  without  fear,  favor  or  affection.  It 
makes  no  difference  that  one  of  these  parties  is  a  corpora* 
tion  and  the  other  is  an  individual.  It  is  not  a  case  of  sen* 
timent.  It  is  simply  a  case  for  application  of  principles  of 
law  on  one  side,  and  principles  of  common  sense  on  the 
other,  to  the  facts  as  they  appear  before  you.  And  I  charge 
you  and  caution  you  to  give  the  case  careful  consideration; 
determine  it  according  to  your  best  judgment,  upon  the  testi- 
mony as  you  have  heard  it  and  upon  the  law  of  the  case  as 
I  have  laid  it  down  to  you,  and  as  it  is  plain  under  the  stat- 
ute, and  render  your  verdict  accordingly. 

There  are  two  forms  of  verdict  here.  Your  first  duty, 
by  the  way,  will  be  to  select  a  foreman,  and,  according  as 
you  render  your  verdict,  in  behalf  of  the  plaintiff,  or  the 
defendant,  your  foreman,  for  you,  will  sign  one  or  the  other 
of  these  blanks. 

If  you  find  for  the  plaintiff,  as  there  is  no  question  about 
the  amount  of  the  loss,  your  verdict  will  be  for  the  amount 
of  the  policy,  which  is  shown  in  this  case^  and  it  is  not 
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disputed  that  the  actual  loss  was  greater,  but  the  policy  goes 
only  to  the  extent  of  a  thousand  dollars ;  and  the  damages, 
then,  wotild  be — if  you  find  for  the  plaintiff — a  thousand 
dollars,  under  the  terms  of  the  policy,  and  interest  on  the 
amount  of  the  loss  will  begin  sixty  days  after  the  date  of 
the  furnishing  of  proofs — which  will  be  sixty  days  after 
June  1st — ^to  the  first  Monday  in  May,  this  month.  The 
damage  will  be,  then,  a  thousand  dollars  with  interest  from 
sixty  days  after  the  1st  of  June  up  to  the  first  Monday  in 
May. 

If  you  find  for  the  defendant,  you  will  simply  so  find, 
and  return  the  appropriate  blank. 

Gentlemen  of  the  jury,  you  will  please  retire  and  consider 
your  verdict. 


Effie  J.  Ryan  v.  The  Cincinnati  Traction'  Co.  and 

The  City  of  Cincinnati. 

1.  In  a  suit  for  damages  a8:ainst  two  or  more  persons  on  the  ground 

of  negligence,  the  petition  is  demurrable  for  misjoinder,  unless 
it  appear  that  the  tort  complained  of  was  a  joint  tort. 

2.  There  is  an  improper  joinder  of  actions  where  the  element  of 

negligence  relates  to  entirely  distinct  and   independent  condi- 
tions not  in  themselves  connected. 

Hosea,  J. 

Heard  on  demurrer  to  petition :  ( i )  Misjoinder  of  defend- 
ants; (2  and  3)  Improper  joinder  of  causes  of  action;  (4) 
Deficiency  of  facts  sufficient,  etc. 

The  facts  alleged  are,  in  brief,  that  plaintiff  was  injured 
in  alighting  from  a  car  by  stepping  into  a  hole  in  the  street 
pavement ;  and  charges  negligence  against  the  traction  com- 
pany in  maintaining  an  insufficient  step  on  the  car  from 
which  to  alight,  and  in  stopping  the  car  at  an  improper 
place  to  alight;  and  against  the  city  for  failing  to  keep 
the  street  pavement  in  proper  condition ;  whereby  the  injury 
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is  claimed  to  have  resulted  from  the  combined  negligence 
of  both. 

The  petition  seems  to  me  to  be  demurrable  in  principle, 
unless  governed  by  counter  authority  (to  which  I  will  ad- 
vert later),  for  the  reasons  clearly  set  forth  in  the  case  of 
Morris  v.  IVoodburn,  57  O.  St.,  330,  wherein  the  court 
says: 

"But  while  the  tort  of  the  city  consisted  in  the  failure  to 
discharge  a  duty  imposed  by  statute,  that  alleged  against 
Mrs.  Morris  consisted  in  the  creation  of  a  nuisance  danger- 
ous to  those  using  the  walk.  These  are  concurrent  and 
related  torts,  but  they  are  not  joint.  In  view  of  their  in- 
dependent character,  the  plaintiff  might,  at  her  election, 
maintain  her  action  either  against  the  city  for  its  omission 
of  duty,  or  against  Mrs.  Morris  for  the  creation  of  the 
nuisance  which  caused  the  injury." 

In  the,  case  cited  the  nuisance  consisted  in  a  defective 
grating  over  a  cellar-vault  in  a  public  pavement  in  front 
of  Mrs.  Morris'  premises;  and  the  negligence  of  the  city 
consisted  in  suffering  the  pavement  to  remain  in  a  danger- 
ous condition  caused  by  such  defect  of  which  it  had  knowl- 
edge. 

The  element  of  negligence,  therefore,  related  to  the  same 
physical  fact;  whereas,  in  the  case  at  bar,  it  relates  to  en- 
tirely distinct  and  independent  conditions  not  in  themselves 
connected.  In  the  cited  case  demurrers  for  misjoinder  were 
nevertheless  sustained  in  the  court  below;  and  the  court 
above  sustained  this  action  and  supplied  the  reasons  given. 

The  principle  is  well  settled  that  the  several  acts  of  dif- 
ferent people  will  not  authorize  their  joinder  as  defendants 
even  where  they  result  in  one  injury.  It  is  only  a  joint  act, 
or  a  joint  negligence  in  respect  of  the  same  act,  that  will 
justify  joinder;  and  this  I  understand  to  be  the  rule  de- 
ducible  from  the  case  of  Street  Railway  Co,  v.  Murray,  Ad- 
tninistrator,  et  a!,,  in  53  O.  St.,  570,  based  upon  a  death 
resulting  from  collision  between  a  railway  train  and  a 
street  car  crossing  the  railway  tracks,  in  which  case  the 
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Supreme  Court  pass  without  objection  the  following  charge 
to  the  jury: 

"Both  railroad  and  street  railway  might  be  found  guilty 
of  the  wrongful  act  causing  the  injury,  if  both  were  con- 
current in  point  of  time  and  fact,  and  the  wrongful  act 
of  each  was  the  direct  and  proximate  cause  of  the  injury." 

In  the  case  just  cited,  however,  the  question  of  mis- 
joinder was  nowhere  raised  by  the  parties,  and,  therefore, 
must  be  regarded  as  waived.  In  view  of  the  very  explicit 
ruling  in  the  case  first  above  cited,  which  is  later  in  date, 
the  earlier  one  can  not  be  regarded  as  binding  authority 
upon  the  direct  question.  Moreover,  in  the  case  of  a  colli- 
sion, there  is  but  one  physical  fact  to  deal  with;  and  it 
may  be  fairly  said  that  both  parties  contributed  jointly  and 
directly  to  the  injury  by  their  positive  acts. 

The  case  of  Howard  v.  Union  Traction  Company,  179 
Penn.,  391  (1900),  is  on  all  fours  with  the  case  at  bar  in 
its  facts.  There  the  plaintiff  was  injured  by  alighting  from 
a  street  car  at  a  place  where  the  gas  company  had  placed 
a  block  of  wood  over  a  recently  filled  trench,  and  the  court 
says: 

"An  averment  that  the  conductor  directed  plaintiff  to 
get  off  the  car  at  a  dangerous  place  does  not,  in  connec- 
tion with  the  allegation  of  negligence  against  the  gas  com- 
pany, show  a  united  negligent  act  in  any  sense. 

"There  was  no  community  of  fault  by  the  two  defendants 
in  the  act  which  occasioned  the  injury,  and  neither  defend- 
ant had  the  least  participation  in  or  control  over  the  neg- 
ligent act  of  the  other." 

To  the  same  general  effect  is  87  Cal.,  430,  Miller  v.  Ditch 
Company,  wherein  it  is  held  that  while  a  joint  injunction 
will  lie  to  prevent  the  continuance  of  a  common  wrong, 
yet  a  claim  for  damage  can  not  be  enforced  against  the  par- 
ties jointly,  because  there  was  no  concurrent  negligence. 
The  distinction  made  was  that  existing  between  equitable 
and  legal  remedies. 

The  case  of  Gutridge  v.  Vannatta  et  al.,  27  O.  St.,  366, 
cited  against  the  demurrer,  holds  that  where  a  sufficient 
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case  is  stated  against  one  party  the  "case  is  not  spoiled'* 
— ^to  use  the  language  of  the  commission — "by  joining  other 
parties  against  wh(xn  no  cause  of  action  exists."  Judgment 
of  dismissal  should  not  have  followed  the  sustaining  of  a 
demurrer  for  misjoinder,  as  was  done  by  the  court  below. 
The  demurrer  was  manifestly  improper,  because  there  was 
not  a  misjoinder  of  parties  against  whom  causes  of  action 
existed,  but  no  cause  of  action  at  all  against  one  of  the 
parties  joined.  The  defect  might,  perhaps,  have  been 
reached  by  motion  to  dismiss  the  superfluous  party. 

I  am  satisfied  that  the  demurrer  here  is  well  taken  upon 
the  first,  second  and  third  grounds. 

Demurrer  sustained. 

Thomas  B.  Paxton,  Jr.,  and  George  H,  Warrington,  for 
the  demurrer. 

Michie  &  Oreen,  contra. 


S.  P.  KiNEON  V.  Wm.  C.  Rogers. 

1.  Inasmuch  as  the  assignment  of  a  contract  divests  the  assignee 

of  all  interest  in  or  control  over  it,  an  allegation  that  he  has 
failed  and  refused  to  permit  the  assignor  to  carry  it  out,  is 
demurrable. 

2.  The  doctrine  of  part  performance  can  not  be  invoked  to  take 

a  verbal  contract 4)ut  of  the  statute  of  frauds,  where  the  action 
is  for  breach  of  tiie  contract,  and  the  remedy  is  purely  legal — 
for  damages  in  money. 

HOSEA,  J. 

Demurrer  to  amended  petition. 

The  petition  alleges  that  the  defendant,  Rogers,  verbally 
contracted  with  the  Cincinnati  Street  Railway  Company  to 
furnish  them  coal  for  a  period  of  five  years  from  about 
July  26,  1896;  that  Rogers  assigned  his  right  to  the  Kineoo 
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Coal  Company  in  consideration  of  five  cents  per  ton,  pay- 
able upon  the  coal  furnished ;  that  the  Kineon  Coal  Company 
did  furnish  the  coal  required,  for  the  first  year,  and  paid 
Rogers  his  tonnage ;  but  that  thereafter  Rogers  "failed  and 
refused  to  permit"  the  Kineon  Coal  Company  to  deliver 
coal  "although  during  all  of  said  years  said  Rogers  had 
said  contract  for  coal";  and  that  "by  reason  of  the  failure 
of  said  Rogers  to  carry  out  said  contract  on  his  parf'  the 
Kineon  Coal  Company  was  damaged  in  the  sum  of  $75,000 ; 
and  said  company  has  assigned  its  rights  to  plaintiff.  By 
amendment  it  appears  that  the  assignment  of  Rogers  to 
plaintiff  was  verbal;  and  the  demurrer  is  taken  to  the 
amended  petition  for  insufficiency  of  facts,  based  on  the 
statute  of  frauds. 

The  inconsistent  and  contradictory  statements  of  the  pe- 
'  tition  render  its  meaning  somewhat  uncertain.  Taking  its 
allegations  literally,  it  is  manifest  that  the  ''assignment"  of 
the  contract  divested  Rogers  of  all  interest  in  or  control 
over  it;  and  consequently  his  "permission"  was  not  neces- 
sary to  enable  the  Kineon  Coal  Company  to  fulfill  the  con- 
tract to  which  it  was  a  party  by  substitution  by  virtue  of  the 
assignment.  The  "failure"  or  "refusal"  of  Rogers  to  "per- 
mit" the  Kineon  Company  to  fulfill  its  contract  with  the 
other  party  involves  a  non  sequitur  and  can  not  form  a 
predicate  for  action. 

But,  again,  if  it  is  meant — as  seems  a  probable  inference 
— that  Rogers,  not  being  a  coal  dealer,  placed  an  independ- 
ent contract  with  the  Kineon  Coal  Company  to  furnish 
him  the  coal  required  to  enable  him  to  carry  out  his  con- 
tract with  the  street  railway  company,  and  that  this  is  the 
contract  sued  upon,  and  was  verbal,  then  the  action  is 
barred  by  the  statute  of  frauds. 

The  statute  in  this  regard — ^Revised  Statutes,  Section 
4199,  re-enacting  the  ancient  English  statute,  in  substance 
— provides  that  no  action  shall  be  brought  upon  any  agree- 
ment not  to  be  performed  within  one  year  from  the  mak- 
ing thereof,  unless  said  contract  is  in  writing,  etc. 

The  amended  petition  recognizes  the  force  of  the  statute 
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and  alleges  the  deliveries  of  coal  during  the  first  year  as 
a  part  performance. 

But  the  doctrine  of  part  performance  as  a  ground  for 
taking  a  case  out  of  the  statute  is  a  purely  equitable  one, 
confined  to  suits  of  an  equitable  nature  where  specific  per- 
formance of  contract  is  the  remedy  sought,  and  where,  un- 
der the  circumstances  shown  in  the  cause,  it  would  be  a 
fraud  upon  the  plaintiff  for  the  defendant  not  to  perform 
on  his  part.  The  act  of  part  performance,  with  the  knowl- 
edge and  for  the  benefit  of  the  defendant,  being  such  as 
to  work  hardship  upon  a  plaintiff  who  shows  good  faith, 
are  laid  hold  of  in  a  forum  whose  jurisdiction  is  in  per- 
sonam, as  a  basis  for  enforcing  the  plaintiff's  equitable  right 
through  the  medium  of  estoppel  against  the  defendant,  who 
is  not  permitted  to  claim  the  benefit  of  the  statute. 

But  it  is  manifest  that  this  doctrine  can  have  no  applica- 
tion in  an  action  at  law,  such  as  the  present  one,  where  there 
is  neither  occasion  nor  opportunity  for  its  exercise.  The 
very  essence  and  foundation  of  equity  procedure  is  the  in- 
adequacy of  the  legal  remedy;  whereas  the  present  action 
is  a  purely  legal  one — for  breach  of  contract ;  and  the  rem- 
edy sought  is  purely  legal — for  damages  in  money. 

These  principles  are  familiar  and  elementary;  and  will 
be  found  fully  set  forth  and  established  in  Story's  Equity, 
par.  761 ;  Watson  v.  Erb,  33  O.  St.,  35;  Kling,  Admr.,  v. 
Bordner,  65  O.  St.,  86  (103),  and  many  others. 

Upon  either  aspect  of  the  petition  the  demurrer  must  be 
sustained  and  it  is  so  ordered. 

Demurrer  sustained. 

Louis  A.  Ire  ton  and  W.  M.  Schoenle,  for  demurrer. 
Horstman  &  Horstman,  contra. 
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The  Security  Insurance  Company  v.  Harry  Michael 

ET  ae.^  a  Firm^  etc. 

1.  Where  a  petition  has  as  its  object  the  bringing  under  judicial 

inquiry  fraudulent  acts  rendering  void  an  award  or  finding 
regular  on  its  face,  and  to  annul  and  set  aside  the  award  is  a 
vital  condition  with  reference  to  legal  rights  depending  upon 
it,  a  case  for  equitable  jurisdiction  is  clearly  presented. 

2.  If  the  effect  of  an  award,  if  valid,  is  to  fix  a  basis  upon  which 

several  parties  are  to  be  made  contributors,  they  are  all  parties 
in  interest  in  the  relief  sought,  and  the  same  reasons  which 
justify  the  joining  of  any  two  of  them  as  plaintiffs  require  the 
joining  of  all. 

3.  Under  the  practice  code  the  coming-in  by  cross-petition  of  some  of 

the  parties  in  inter '.^t  consenting  to  the  action  is  not  a  proper 
joinder,  and  a  demurrer  to  the  petition  on  that  ground  will 
be  sustained,  with  leave  to  redraft  the  petition  and  include  the 
cross-petitioners  as  plaintiffs. 

Hose  A,  J, 

Heard  on  demurrers  to  petition  and  cross-petition. 

Suit  is  by  two  of  six  insurance  companies  (the  other  four 
being  made  defendants)  against  the  defendant  firm,  seeking 
to  set  aside  an  appraisement  award  or  finding  of  the  amount 
of  loss,  alleged  to  be  incorrect,  excessive  and  unjust  through 
and  by  reason  of  fraudulent  acts  and  fraudulent  misrepre- 
sentations of  the  insured  in  and  during  the  appraisement 
proceedings,  which  acts  and  misrepresentations  are  claimed 
to  render  the  policies  void. 

It  appears,  inferentially  at  least,  that  the  award  was  upon 
a  joint  submission  in  that  behalf  by  all  the  companies  con- 
cerned; and  the  four  companies  (or  three  of  them)  appear, 
represented  by  counsel  for  plaintiffs,  and  file  cross-petitions, 
following,  in  totidem  verbis,  the  averments  of  the  petition 
and  asking  independently  the  same  relief. 

The  petition  is  demurred  to  for  (i)  want  of  jurisdiction 
as  to  subject-matter;  (2)  misjoinder  of  parties  plaintiff; 
(3)  same,  as  to  defendants;  and  (4)  want  of  facts  sufficient, 
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etc. ;  and  the  cross-petitions  are  also  demurred  to. 

If,  as  I  apprehend,  the  grounds  stated  all  involve  as  a 
fundamental  proposition  the  objection  to  the  jurisdiction  of 
equity  in  the  premises,  I  think  the  demurrer  is  not  well 
taken.  It  is  fairly  clear  from  the  petition  that  the  object  is  to 
bring  under  judicial  inquiry  fraudulent  acts  rendering  void- 
able an  award  or  finding  regular  on  its  face ;  and  to  invoke 
powers  peculiar  to  equity — should  the  facts  be  found  as 
alleged — to  annul  and  set  aside  this  award  which  is  a  vital 
condition  as  to  legal  rights  depending  upon  it.  In  such  a 
case  the  equitable  jurisdiction  of  the  court  is  clear  beyond 
question  and  the  demurrer  as  to  the  first  ground  must  be 
overruled. 

But  it  also  appears  that  the  award  is  the  result  of  the 
joint  and  concurrent  act  of  all  the  in»*irers ;  and  its  effect, 
if  valid,  is  to  fix  a  basis  upon  which  all  are  to  be  made  con- 
tributors, in  proportion,  to  make  good  a  common  loss.  All 
are  therefore  parties  in  interest,  by  virtue  of  this  joint  re- 
lationship to  the  award,  in  the  relief  sought  to  be  obtained, 
namely,  the  annulment  of  the  award  as  a  condition  of  their 
liability.  The  same  reasons  that  justify  the  joining  of  two 
as  plaintiffs  require  the  joining  of  all. 

As  the  demurrer  is  said  to  search  the  record,  it  is  sus- 
tainable upon  the  ground  of  defect  of. parties  plaintiff, 
rather  than  misjoinder.  Section  5005  of  the  practice  code 
requires  parties  joined  in  interest  to  be  plaintiffs,  except 
where  they  refuse  to  join,  in  which  event,  upon  proper 
allegations,  they  may  be  made  defendants  (Section  5007). 
But  this  was  not  done.  The  status'  here  clearly  shows  that 
the  cross-petitioners  in  fact  consent  and  should  be  joint 
plaintiffs  in  the  petition.  As  cross-petitioners  they  are  not 
properly  in  the  case  and  the  cross-petitions  are  subject  to 
be  stricken  from  the  files,  but  are  not  open  to  demurrer 
since  it  is  not,  properly  speaking,  a  misjoinder  as  to  them, 
not  being  real  defendants. 

For  the  reasons  given  the  demurrers  will  be  sustained  in 
part,  as  to  the  petition,  and  overruled  in  part,  with  leave 
to  amend  petition  in days,  and  overruled  as  to  cross- 
petitions.    But  as  the  situation  requires  a  redrafting  of  the 
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petition  including  the  cross-petitioners  as  plaintiffs,  it  is 
suggested  that  a  more  complete,  succinct  and  exact  aver- 
ment of  facts  is  desirable,  showing  more  clearly  the  grounds 
of  joint  equitable  relief  and  an  appropriate  prayer  that  the 
court  may  take  cognizance  of  the  matter  and  determine  it 
as  an  entirety  according  to  the  facts  as  they  may  be  found 
upon  final  hearing,  the  plaintiffs  submitting  themselves  to 
the  jurisdiction  for  this  purpose  upon  the  theory  that  a 
court  of  equity  having  taken  jurisdiction  for  one  purpose 
will  retain  the  cause  and  administer  full  relief  in  the  prem- 
ises. 

Demurrer  sustained  with  leave  to  amend  in  days. 

Cabell  &  Kohl,  for  insurance  company. 
Conner,  Walker  &  Sparrow,  for  Michael  et  al. 


Catherine  M.  Brigel  v,  E.  W.  Kittredge  et  al. 

Per  Curiam. 

Upon  due  consideration  of  all  matters  brought  to  our 
attention  upon  the  rehearing,  we  see  no  reason  to  change 
the  views  heretofore  expressed  in  setting  aside  the  sale 
made  by  the  receiver  herein.  Other  creditors  than  those 
more  immediately  connected  with  the  property  sold,  have 
interests  to  be  protected,  and  we  think  that  in  a  case  of  this 
nature,  if  the  trustee  in  bankruptcy  neglects  or  refuses  to 
take  proper  action,  a  court  of  equity  has  full  power  to  rec- 
ognize the  action  of  creditors  on  their  own  behalf,  and  give 
it  effect  (Saxton  v.  Sieberling,  48  O  St.,  555,  560). 

This  the  court  will  more  readily  do  when  the  injustice 
complained  of  involves  irregularity  in  its  own  proceedings, 
or  that  of  its  officers,  as  well  as  of  judgment  creditors  and 
their  representatives. 

Willard  B.  Stier,  for  plaintiffs. 

Lawrence  Maxivell  and  E.  W,  Kittredge,  contra. 


426       SUPERIOR  COURT  OF  CINCINNATI. 


t( 


Procter  &  Collier  v.  F.  J.  Diem,  Receiver. 

It  is  incumbent  upon  a  party  who  seeks  to  recover  upon  a  verbal 
contract,  not  only  to  establish  his  own  understanding  of  it,  but 
also  to  show  that  the  other  party  so  understood  and  assentea 
to  it. 


Hosea,  J. 

Decision  on  final  hearing. 

The  plaintiffs  contend  that  the  defendant  agreed  to. 
bronze"  ten  thousand  catalogue  covers  furnished  them  for 
that  purpose,  and  did  so  in  so  unskillful  a  manner  as  ren- 
dered" them  unfit  for  use,  and  compelled  the  purchase  and 
substitution  of  new  material. 

Defendant  claims  that  he  simply  rented  to  plaintiffs  the 
use  of  a  bronzing  machine,  as  a  matter  of  neighborly 
accommodation,  to  be  operated  under  direction  of  plaintiffs' 
foreman,  and  had  no  further  part  or  responsibility  in  the 
matter. 

The  injury  consisted  of  finger-marks,  evidently  caused 
by  careless  handling  of  the  fine,  highly-glazed  sheets. 

The  evidence  showed  that  the  sheets  were  printed  with 
the  sizing  in  plaintiffs'  shop,  delivered  in  variable  quanti- 
ties as  the  work  progressed,  to  boys  employed  by  plain- 
tiffs and  by  them  carried  through  plaintiffs'  shop  and  up- 
stairs through  an  intervening  hallway  into  and  through  de- 
fendant's shop  and  there  delivered  to  the  bronzing  machine 
— the  work  occupying  about  two  days. 

There  was  no  direct  evidence  as  to  how  the  soil  marks 
occurred,  but  they  evidently  were  put  on  the  paper  prior 
to  entering  the  bronzing  machine,  and  presumably  between 
the  sizing  machine  and  the  bronzing  machine,  and  by  dirty 
and  sweaty  hands.  I  say,  presumably,  because  the  operators 
of  both  machines  were  clearly  shown  to  be  skilled  and  care- 
ful persons  accustomed  to  use  the  utmost  care  in  such 
manipulation. 
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There  is  some  conflict  of  testimony,  but  none  at  all  upon 
the  decisive  features  of  the  case,  which  are  as  follows: 

( 1 )  It  is  incumbent  upon  a  party  who  seeks  to  recover  up- 
on a  verbal  contract  not  only  to  establish  his  own  under- 
standing of  it,  but  also  to  show  that  the  other  party  so  un- 
derstood and  assented  to  it. 

This  has  not  been  done.  It  is  clearly  shown  by  the  de- 
fendant that  he  merely  rented  the  use  of  his  machine,  and 
took  no  further  responsibility;  and  the  fact  that  plaintiffs' 
foreman  kept  close  supervision  of  the  work  and  admitted 
that  he  came  up  to  see  how  it  was  ^oing  on,  about  ten 
times  a  day,  is  a  strongly  corroborative  circumstance  in 
connection  with  the  further  admitted  fact  that  no  claim 
was  made  after  all  the  work  was  done.  These  defects  were 
visible  as  the  work  progressed;  and  it  is  impossible  to  be- 
lieve that  the  foreman  was  ignorant  of  them. 

(2)  But,  taking  the  view  of  the  plaintiffs  as  to  the  con- 
tract, they  are  required  to  prove  the  delivery  of  the  sheets 
to  defendant  in  good  order  and  without  soil  marks,  inas- 
much as  there  is  no  proof  that  the  marks  occurred  while  in 
defendant's  custody.  On  this  basis,  the  proof  also  fails. 
Moreover,  circumstances  render  it  altogether  probable  that 
the  soil  marks  occurred  during  the  carriage  of  the  sheets 
in  small  quantities  from  the  sizing  to  the  bronzing  ma- 
chine. 

Upon  the  whole  case  the  preponderance  of  evidence  is  in 
favor  of  the  defendant,  and  judgment  must  be  rendered 
accordingly. 

Judgment  for  defendant. 

Aaron  A,  Ferris,  for  plaintiff. 
Fred  Hertenstein,  contra. 
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Julia  W.  Hopple  v^  The  Fourth  National  Bank. 

HosEA,  J. ;  Smith  and  Ferris,  JJ.,  concur. 

The  essential  facts  shown  by  the  record  are  as  follows : 

Charles  H.  Flack,  guardian  of  Julia  W.  Hopple,  bor- 
rowed of  the  Fourth  National  Bank,  during  his  guardian- 
ship, a  considerable  sum  which  he  mingled  with  funds  of 
the  guardianship  and  invested  in  real  estate  in  the  name 
of  the  ward  for  her  benefit. 

In  June,  1895,  upon  termination  of  the  guardianship  by 
the  ward  attaining  majority,  the  final  account  filed  by  Flack 
in  the  probate  court  and  confirmed,  showed  a  balance  due 
him  of  $4,070,  which  account  was  contested  by  the  late  ward 
in  the  common  pleas  court  with  partial  success,  but,  on  ap- 
peal by  Flack  to  the  circuit  court,  was  established  and  ad- 
judged as  to  balance  of  $2,635.90,  with  interest  from  June 
27,  1895 ;  which  finding  and  judgment  are  now  absolute 
and  not  collaterally  impeachable. 

In  May,  1896,  a  considerable  balance  of  the  money  bor- 
rowed from  the  bank  being  still  unpaid,  Flach  assigned  to 
the  bank  his  claim  against  Julia  W.  Hopple  in  virtue  of  his 
said  account  as  guardian,  as  confirmed  by  the  probate  court, 
and  this  claim,  the  bank,  as  assignee,  seeks  to  have  satisfied 
by  a  sale  of  the  real  estate  of  Julia  W.  Hopple. 

The  court  below  found  the  equities  of  the  case  in  favor  of 
the  bank,  and  decreed  accordingly. 

We  find  no  material  error  in  the  proceedings  and  judg- 
ment below,  and  therefore  affirm  said  judgment  with  costs. 

Judgment  affirmed. 

IV.  L.  Granger,  for  plaintiff  in  error. 

L.  C.  Black  and  Morrison  R.  IVaite,  contra. 
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The  Cincinnati  Traction   Company  v.  John   Room, 

AdM  I N ISTRATOR.  * 

While  is  is  the  duty  of  a  jury,  sitting  in  a  case  brought  for  dam- 
ages for  wrongful  death,  to  consider  the  pecuniary  injury  to  each 
beneficiary,  the  verdict  should  be  for  a  gross  sum,  to  be  sub- 
sequently apportioned  among  the  beneiiciaries  in  such  a  manner 
as  is  fair  and  equitable;  and  a  refusal  by  the  trial  court  to 
give  special  charges,  necessitating  a  finding  by  the  jury  propor- 
tioning the  amount  to  be  recovered  among  those  for  whose 
benefit  the  action  was  brought,  is  not  error. 

Ferris^  J.;  Hoffheimer  and  Caldwell,  JJ.,  concur. 

This  was  an  action  brought  by  the  administrator  to  re- 
cover damages  resulting  from  wrongful  death,  under  Sec- 
tion 6134  of  the  Revised  Statutes;  and  contention  is  made 
that  there  is  error  in  the  refusal  of  the  court  to  give  certain 
special  charges  necessitating  a  finding  by  the  jury  propor- 
tioning the  amount  to  be  recovered  among  those  for  whose 
benefit  such  action  was  brought. 

The  statute,  6135,  provides — 

''That  every  such  action  shall  be  for  the  exclusive  benefit 
of  the  wife  or  husband  and  children,  or,  if  there  be  neither 
of  them,  then  for  the  parents  and  next  of  kin  of  the  person 
whose  death  has  been  caused,  *  ♦  ♦  and  in  every 
action  the  jury  may  give  such  damages  *  *  *  as  they 
may  think  proportioned  to  the  pecuniary  injury  resulting 
from  such  death  to  the  persons,  respectively,  for  whose 
benefits  such  action  shall  be  brought" 

Contention  is  made  that  the  trial  court  should  have  in- 
structed the  jury,  that  as  the  evidence  showed  that  two  sons 
and  a  married  daughter,  adults,  were  able  to  earn  their  own 
subsistence,  they  were  not  entitled  to  be  considered  bene- 
ficiaries, and  such  conclusion  was  fairly  inferable  from  a 
clause  in  this  same  act  giving  the  court  the  power  to  make  a 
fair  and  equitable  distribution  of  the  assets,  having  refers 

(♦Affirming  the  charge  of  the  trial  judge  Hosea.) 
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ence  to  the  age  and  condition  of  such  beneficiaries  and  the 
laws  of  descent  and  distribution  of  personal  estates. 

The  objection  to  the  contention  that  the  jury  making  the 
award  could  take  into  consideration  the  age  and  condi- 
tions of  the  beneficiaries,  is  answered  by  the  provisions  of 
6135,  wherein  it  is  provided  that  the  "amount  received  by 
such  personal  representative,  whether  by  settlement  or  oth- 
erwise, shall  be  apportioned  among  the  beneficiaries,  unless 
adjusted  between  themselves,  by  the  court  making  the  ap- 
pointment." The  probate  court,  therefore,  is,  by  the  statute, 
vested  with  plenary  power  to  determine  all  questions  of  dis- 
tribution of  the  fund,  the  amount  of  which  only  was  to 
be  determined  by  the  jury  to  whom  the  charge  was  given. 

In  the  case  of  IVolf,  Administrator,  v.  The  L.  E,  &  W, 
Railroad  Company,  55  O.  St.,  517,  it  was  held  that  an  ad- 
ministrator is  a  mere  nominal  party  having  no  interest  in 
the  case  for  himself  or  the  estate  he  represents,  and  such 
actions  are  for  the  exclusive  benefit  of  the  beneficiary  in 
said  sections  named  (referring  to  Sections  6134  and  6135, 
R.  S.  O.).  And  the  Wolf  case  determines,  in  our  judgment, 
that,  while  it  was  the  duty  of  the  jury  to  consider  the  pe- 
cuniary injury  to  each  separate  beneficiary,  the  verdict 
should  be,  as  it  was,  for  a  gross  sum  of  money,  to  be  sub- 
sequently apportioned  among  the  beneficiaries  in  such  man- 
ner as  should  be  fair  and  equitable ;  and  there  is  nothing  in 
the  record  to  indicate  that  such  a  course  was  not  followed. 

We  find  no  error  in  the  position  taken  by  the  court  in 
this  or  any  other  grounds  alleged  for  error.  And  we,  there- 
fore, affirm  the  judgment. 

Paxton  &  Warrington,  for  plaintiff  in  error. 
Galvin  &  Galvin  and  W,  A.  Geohegan,  for  defendant  in 
error. 
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William  J.  Clarke  v.  The  City  &  Suburban  Telephone 

Association  and  the  Receivers  of  the  Miami 

Erie  Canal  Transportation  Company. 

The  reciprocal  relation  of  duty  and  obligation  between  two  public 
utility  companies,  having  rights  in  the  streets  secondary  to 
those  of  the  public  for  ordinary  travel,  extends  as  to  each  other 
only  to  the  extent  of  avoiding  acts  of  omission  constituting 
willful  negligence;  and  hence  a  repairer  of  telephone  lines  who 
is  injured  while  attempting  to  string  a  damaged  and  imperfect 
wire  by  its  coming  in  contact  with  an  unguarded  and  uninsu- 
lated wire  of  another  company  carrying  a  current  of  dangerous 
voltage,  has  no  cause  of  action  against  such  other  company. 

HOSEA,  J. 

Heard  on  demurrer. 

The  pertinent  facts  disclosed  by  the  petition  in  this  case 
are  as  follows: 

That  the  plaintiff,  an  employe  of  the  telephone  associa- 
tion, was  engaged  in  stringing  a  wire  across  the  "live" 
wires  of  the  transportation  company  at  a  point  where  the 
wires  of  the  two  companies  cross,  and  that  said  wire  while 
being  placed  in  position  loosened  and  fell  upon  one  of  the 
wires  of  the  transportation  company,  charged  with  a  cur- 
rent of  high  voltage  used  in  its  business,  and  that  the  in- 
jury complained  of  ensued  thereby. 

The  negligence  claimed  against  the  receivers  is  (i)»  that 
they  maintained  their  wires  in  an  unsafe  and  dangerous 
condition;  (2)  that  their  wires  were  "apparently  insulated^ 
but  not  in  fact  insulated,"  which  was  known  or  might  have 
been  known  by  the  exercise  of  ordinary  care  to  the  receiv- 
ers, but  was  not  known  to  plaintiff;  (3)  not  inspecting 
their  wires  to  ascertain  whether  they  were  in  safe  and 
proper  condition — all  without  plaintiff's  knowledge;  (4) 
not  maintaining  a  non-conductor  or  guard  wire  between  said 
crossing  wires  to  prevent  contact. 
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He  further  alleges  that  his  duties  were  to  repair  and  to 
string  telephone  wires,  and  that  his  employment  compelled 
him  to  work  among  wires  carrying  high  and  dangerous 
voltages  of  electricity ;  and  further,  that  the  particular  wire 
he  was  stringing  in  the  present  instance  was  "damaged  and 
in  an  imperfect  condition,"  and  claims  negligence  against 
his  employer  as  to  the  "quality  of  the  wire  selected  to  be 
placed  at  said  point,"  in  a  position  that  brought  the  vrires 
within  an  unsafe  and  dangerous  distance. 

The  demurrer  is  for  want  of  facts  sufficient,  etc. 

"Negligence,"  as  has  been  well  said,  "is  not  absolute  or 
intrinsic,  but  is  always  relative  to  some  circumstance  of 
time,  place  or  person."    Needham  v.  R,  R,,  37  Calif.,  410. 

And  it  is  a  familiar  rule  that  the  omission  of  a  duty  is 
not  the  foundation  of  an  action,  unless  it  results  in  injury 
to  one  for  whose  protection  the  duty  is  imposed.  Burdick  v. 
Cheadle,  26  O.  St.,  393 ;  Erie  R.  R.  v.  McCormick,  69  O.  S., 

45- 

In  cases  of  the  nature  of  tibat  under  consideratioa,  an  ob- 
ligation of  care  and  a  corresponding  liability  for  n^ligetice, 
are  based  upon  the  primary  right  of  the  public  to  the  use 
of  the  streets  for  ordinary  travel,  and  the  theory  that 
a  quasi  public  use  for  certain  other  purposes  when  properly 
conducted  is  no  impairment  of  the  primary  right.  The  sec- 
ondary use,  therefore,  carries  with  it  the  obligation  to  use 
proper  means  for  the  protection  of  the  public  against  in- 
jury arising  out  of  the  secondary  use,  through  negligence 
in  respect  of  such  means  of  protection.  The  duty  of  proper 
maintenance  and  protection  to  the  public  is  therefore  in- 
herent in  the  secondary  use  of  a  pubKc  street. 

But  upon  what  principle  can  a  reciprocal  relation  of  duty 
and  obligation  be  said  to  exist  between  two  secondary  users 
of  streets,  in  respect  of  such  use,  except  as  to  non-interfer- 
ence and  avoidance  of  acts  of  omission  constituting  wiffful 
negligence  ? 

The  plaintiff  here  was  the  servant  of  the  telephone  com- 
pany— not  of  the  receivers.  In  taking  service  with  the  com- 
pany he  assumed  all  ordinary  risks  of  the  business  as  it 
existed  and  was  conducted,  excepting  negligence  of  his 
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employers  in  respect  of  duties  toward  himself.  The  string- 
ing, placing  and  repairing  of  wires,  and  working  among 
wires  carrying  high  voltages  of  electricity,  were,  as  he  ad- 
mits, among  the  incidents,  and,  consequently,  the  risks  of 
his  employment.  The  crossing  of  the  telephone  wires  over 
those  of  the  receivers  at  the  place  mentioned  was  a  condition 
known  to  him.  The  absence  of  guard-wires  between  those 
of  the  telephone  company  and  the  transportation  company 
was  an  existing  visible  incident  of  the  situation  where  he 
was  at  work  when  he  entered  upon  it. 

The  extent  to  which  courts  have  gone  in  holding  parties 
to  accountability  for  omission  to  provide  guards  under  such 
circumstances,  is  in  cases  where  a  crossing  wire,  above  a 
"live"  wire,  is  negligently  supported  so  as  to  be  oviously  lia- 
ble to  fall  or  sag  into  contact  and  thereby  endanger  the 
safety  of  the  public  using  the  streets.  This  is  illustrated  in 
the  two  cases  cited  against  the  demurrer  in  the  briefs 
of  counsel. 

Thus,  in  McKay  &  Roche  v.  Telephone  Co,,  6  Am.  Elec. 
Cas.  (Ala.),  223,  the  case  depended  to  some  extent  upon  a 
municipal  requirement  for  g^ard  wires,  yet  the  court  in 
its  opinion  rested  its  judgment  chiefly  upon  the  fact  that 
the  telephone  wire  was  maintained  with  the  knowledge  of 
the  street  railway  company  upon  "frail,  weak  and  inse- 
cure supports,  likely  to  give  way  and  precipitate  the  tele- 
phone wire  upon  the  line  wire  below.*'  The  court  found 
that  this  condition,  being  a  fact  in  evidence,  enlarged  the 
duty  and  obligation  of  the  railway  company  in  its  relation 
to  the  pubKc  to  protect  them  against  this  impending  dan- 
ger— just  as  would  be  the  case  of  an  ordinary  railway  com- 
pany having  notice  of  a  rock  or  dead  tree  at  the  side  of 
its  roadway  ''which  it  had  constantly  recognized  as  threat- 
ening to  fall^  upon  the  trade. 

So,  also,  in  Telegraph  Co.  v.  Baltimore  City  Ry.  Co.,  6 
Am.  Elect.  Gas.,  210,  the  negligence  found  was  permitting 
a  sagging  telephone  wire,  negligently  attached,  to  swing 
and  rub  against  a  feed  wire  of  the  railway  company,  for  two 
weeks,  and  thus  wear  through  the  insulation. 

It  win  be  observed  that  in  both  of  these  cases  the  injury 


434       SUPERIOR  COURT  OF  CINCINNATI. 

was  to  passers-by  on  the  street;  yet,  the  obligation  of  care 
and  corresponding  liability  for  negligence  is  imposed  on  the 
defendant  street  railway  company  in  respect  of  guard-wires, 
only  because  of  conditions  known,  or  so  long  existing  as  to 
finally  produce  the  injury  complained  of.  The  negligence 
was  in  ignoring  conditions  that  immediately  threatened ;  and 
it  is  manifestly  proper  to  hold  that  in  respect  of  the  inde- 
pendent duty  owing  to  the  public  by  one  who  maintains 
dangerous  agencies,  it  makes  no  difference  who  or  what 
occasions  the  threatening  conditions.  It  is  the  existence  of 
threatening  conditions,  and  the  notice  thereof,  direct  or  pre- 
sumptive, that  raises  the  duty  to  provide  against  the  hap- 
pening of  the  dangers  which  these  conditions  portend. 

The  case  in  hand  presents  no  such  conditions.  The  re- 
ceivers had  a  right  to  presume  that  in  stringing  or  repair- 
ing wires  at  the  point  in  question  the  telephone  company 
w^ould  exercise  due  care,  employ  properly  skilled  servants, 
and  use  proper  material.  As  the  receivers  are  not  required 
to  anticipate  negligence,  they  can  not  be  required  to  antici- 
pate and  provide  against  its  consequences,  except  it  be  a 
visible  negligence  tending  to  obvious  and  definitely  dan- 
gerous consequences  as  already  shown.  Certainly  they 
could  not  be  held  to  anticipate  consequences  flowing  from 
the  act  of  stringing  defective  wire  by  the  telephone  com- 
pany. 

In  fact,  the  weight  of  authority  is  to  the  effect  that  while 
the  absence  of  guard-wires  may  be  an  element  of  neg- 
ligence, it  can  not  be  said,  as  a  matter  of  law,  that  either 
or  both  of  two  companies  maintaining  different  lines  of 
wire  in  the  same  street,  are  bound,  in  the  absence  of  neg- 
ligence, to  maintain  guard-wires  for  the  purpose  of  pre- 
venting the  harmless  wire  of  one  from  coming  in  contact 
with  the  dangerous  wire  of  the  other.  Kenby  on  Elect. 
Wires,  Section  269 ;  Albany  v.  Waterlict,  etc.,  Co,,  76  Hun., 
136;  Block  v.  Milwaukee,  89  Wis.,  371 ;  Lincoln  St,  Ry,  Co. 
V.  Cox.,  47  Neb.,  807. 

Calumet  St.  Ry.  Co.  v.  Grosse,  Jo  111.,  81,  presents  a  state 
of  facts  quite  similar  to  those  of  the  present  case  and  the 
decision  is  in  line  with  the  views  herein  expressed.    How 
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far  these  views  might  receive  support  from  the  fact  that 
the  wire  system  of  the  receivers  is  maintained  upon  a  right 
of  way  leased  to  the  M.  &  E.  Canal  Transportation  Com- 
pany by  the  state,  and  not  upon  a  public  street,  I  have  not 
considered ;  although  it  might,  in  an  ultimate  consideration, 
be  important. 

No  facts  are  pleaded  in  the  petition  raising  any  obliga- 
tory relations  .in  law,  in  respect  of  the  maintenance  by  the 
receivers  of  the  wire  system  in  question,  toward  the  plain- 
tiff, and  this  is  fatal  to  the  action  so  far  as  it  affects  the  re- 
ceivers as  defendants ;  consequently,  as  to  these  the  de- 
murrer must  be  sustained,  and  it  is  so  ordered. . 

Demurrer  sustained. 

John  P.  Ryan  and  Renner  &  Renner,  for  plaintiff. 
Ellis  G.  Kinkead  and  Geo.  H.  Warrington,  contra. 


City  of  Cincinnati,  by  Solicitor,  v.  Wm.  F.  Gass,  Su- 
pervising Engineer,  et  al. 

The  ordinance  of  the  city  council  creating  the  supervising  engineer's 
department,  providing  for  the  office  of  Supervising  Engineer, 
fixing  its  term  and  compensation  and  prescribing  its  duties,  is 
a  valid  exercise  of  the  power  conferred  by  the  code  of  1902. 

The  ordinance  being  silent  as  to  the  mode  of  appointing  the  super- 
vising engineer,  the  power  of  appointment  is  vested  in  the 
mayor,  under  Section  223. 

HoSEA,  J. 

r 

Demurrer  to  petition. 

Suit  is  brought,  on  request  of  a  taxpayer,  alleging  the 
passage  of  an  ordinance  on  May  4,  1903,  creating  a  "su- 
pervising engineer's  department"  to  regulate  and  compel 
the  consumption  of  smoke,  and  to  "prevent  injury  and  an- 
noyance therefrom,*'  within  the  corporate  limits  of  Cincin- 
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nati.  The  ordinance  provides  for  a  supervising  engineer 
and  stenographer ;  fixes  their  terms  of  service  and  compen- 
sation ;  defines  their  authority  and  duties ;  declares  the  emis- 
sion of  smoke  under  certain  circumstances  to  be  a  nuisance 
and  a  misdemeanor;  prescribes  the  punishment  therefor, 
and  specifies  further  duties  of  the  supervising  engineer  in 
relation  to  the  prosecution  thereof,  and  also  the  duties  of 
the  mayor  in  the  same  connection. 

The  petition  claims  the  appointment  by  the  mayor  of  Wil- 
liam F.  Gass  as  such  supervising  engineer,  the  creation  of 
the  department,  and  the  proposed  expenditure  of  funds  in 
pursuance  of  the  ordinance,  are  unauthorized  by  the  laws  of 
Ohio ;  and  alleges  that  neither  said  laws  nor  the  ordinance 
in  question  provide  by  whom  such  appointment  shall  be 
made,  and  that  the  ordinance  involves  a  misapplication  of 
the  funds  of  said  city,  and  that  any  action  by  said  super- 
vising engineer  would  be  an  abuse  of  the  corporate  power 
of  the  city. 

Predicated  upon  these  allegations,  the  court  is  asked  to 
enjoin  said  Gass  from  any  action  or  expenditure  as  super- 
vising engineer  under  said  ordinance,  and  to  enjoin  the 
auditor  from  approving  any  order  for  funds  or  drawing 
any  warrant  upon  the  city  treasurer  by  virtue  of  said  ordi- 
nance. 

The  suit  involves  no  question  of  constitutional  power  as 
to  any  specific  law,  but  questions  the  leg^l  authority  of 
council  to  pass  the  ordinance  in  question,  and  the  power  of 
the  mayor  to  appoint,  under  the  ordinance  as  passed. 

The  power  exercised  by  council  in  the  premises  was  de- 
rived from  the  municipal  code  passed  by  the  General  As- 
sembly of  Ohio  at  the  Extraordinary  Session  of  1902  (96 
O.  L.,  20),  "to  provide  for  the  organization  of  cities,"  etc. 
Division  2  of  this  act,  under  the  head  of  "General  Power?'' 
(Section  7),  provides  as  follows: 

"All  municipal  corporations  s&all  have  the  following  gen- 
eral powers  and  council  may  provide  by  ordinance  or  reso- 
lution for  the  exercise  and  enforcement  of  the  same,'' 

Following  is  a  Kst  of  powers  of  a  varied  character  such 
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as  are  or  may  be  properly  delegated  to  and  exercised  by 
municipal  organizations — some  having  relation  to  restraints 
upon  the  conduct  of  individuals  in  the  interest  of  general 
peace  and  good  order;  others  to  protection  from  nuisances 
and  annoyances;  others  to  regulations  of  business  trans- 
portation,  etc.,  and  still  others  to  health,  public  improve- 
ments  and  public  morals — all,  however,  falling  within  the 
domain  of  the  police  powers  of  a  state  or  municipality,  as 
commonly  recognized  and  upheld  by  courts  of  law. 

Among  these  general  powers  thus  conferred,  is  the  fol- 
lowing : 

''(3)  To  prevent  injury  or  annoyance  from  anything 
dangerous,  offensive  or  unwholesome;  to  cause  any  nui- 
sance to  be  abated,  and  to  regulate  and  compel  the  con- 
sumption of  smoke,  and  prevent  injury  and  annoyance  from 
the  same;  and  to  regulate  and  prohibit  the  use  of  steam 
whistles." 

It  is  manifest,  that  the  ordinance  in  question  is  drawn, 
primarily,  under  and  by  virtue  of  this  grant  of  power, 
coupled  with  the  power  to  provide  by  ordinance  for  its  en- 
forcement and  exercise — which  latter  is,  however,  implied 
in  the  former. 

The  first  question  for  determination  then  is:  Whether 
the  creation  of  a  "supervising  engineer's  department"  and 
of  the  office  of  "sujpervising  engineer,"  is  proper  exercise 
of  the  power  vested  in  council  by  the  law  quoted? 

Obviously,  the  "department"  and  the  "office,"  thus  cre- 
ated, were  intended  to  constitute  the  agency  deemed  appro- 
priate by  the  council  for  "regulating  and  compelling  the 
consumption  of  smoke,"  etc. ;  and  if  we  consider  the  nature 
of  the  various  other  powers  vested  in  the  municipality  by 
the  act  in  question,  we  see  that  very  many  require  special 
agencies  for  their  due  exercise  and  enforcement.  To  great 
agencies, — the  police  department,  fire  department,  board  of 
health,  board  of  public  service, — many  of  these  duties  are 
assigned ;  but  others  require  the  creation  of  special  agencies, 
such  as  market  master,  building  inspector,  city  weigher, 
water  works  department,  platting  commission,  park  super- 
intendent, etc.,  by  whatever  name  they  may  be  called. 
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The  general  principle  applicable  to  the  case  in  hand  has 
been  long  settled  under  the  federal  Constitution,  namely, 
that  within  the  range  of  subjects  committed  to  its  care,  the 
legislative  authority  may  adopt  whatever  means  it  deems 
proper  which  may  tend  to  give  eflFect  to  the  general  pro- 
visions of  the  fundamental  law.  As  was  said  by  Chief 
Justice  Marshall  in  the  early  case  of  Fisher  v.  Blight,  (2 
Cranch,  R.,  396) : 

"It  would  be  incorrect  and  would  produce  endless  diffi- 
culties if  the  opinion  should  be  maintained  that  no  law  was 
authorized  which  was  not  indispensably  necessary  to  give 
effect  to  a  specified  power.  Where  various  systems  might 
be  adopted  for  that  purpose,  it  might  be  said  with  respect  to 
each  that  it  was  not  necessary  because  the  end  might  be 
obtained  by  other  means.  Congress  must  possess  the  choice 
of  means  whether  they  are  in  fact  conducive  to  the  exer- 
cise of  a  power  granted  by  the  Constitution." 

This  question  was  further  considered  in  McCulloch  v. 
The  State  of  Maryland  (4  Wheaton  R.,  316),  upon  a  most 
elaborate  presentation  by  some  of  the  ablest  advocates  of  the 
nation,  including  Webster,  Pinckney  and  Wirt;  and  the 
decision  of  Chief  Justice  Marshall  has  always  been  re- 
garded as  a  masterpiece.    Among  other  things,  he  said: 

"We  think  the  sound  construction  of  the  Constitution 
most  allow  to  the  National  Legislature  that  discretion  with 
respect  to  the  means  by  which  the  powers  it  confers  are  to 
be  carried  into  execution,  which  will  enable  that  body  to 
perform  the  duties  assigned  to  it  in  the  manner  most  ben- 
eficial to  the  people.  Let  the  end  be  legitimate,  let  it  be 
within  the  scope  of  the  Constitution,  and  all  means  which 
are  appropriate,  which  are  plainly  adapted  to  that  end, 
wfiich  are  not  prohibited,  but  consist  with  the  letter  and 
spirit  of  the  Constitution,  are  constitutional." 

The  doctrine  thus  established  by  these  and  by  a  multitude 
of  later  cases  in  federal  and  state  courts,  is  so  manifestly 
just  and  so  beneficient  in  its  operation,  as  to  command  ac- 
ceptance and  application  wherever  kindred  conditions  ex- 
ist. , 
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The  grants  of  power  in  the  code  are — ^as  in  the  federal 
Constitution — ^by  enumeration,  and  not  by  definition;  and 
in  the  particular  grant  under  consideration,  the  nature  of 
the  requirement,  viz.,  "to  regulate  and  compel  the  consump- 
tion of  smoke  and  prevent  injury  and  annoyance  from  the 
same,"  is  such  as  may  well  demand  the  exclusive  time  and 
attention  of  a  skilled  expert,  not  only  because  of  the  mag- 
nitude of  the  evil  in  large  cities  like  this,  but  by  reason  of  the 
inherent  difficulty,  in  the  present  state  of  scientific  knowl- 
edge, of  applying  that  knowledge  consistently  with  eco- 
nomic conditions  to  the  accomplishment  of  the  obvious  in- 
tent of  the  law.  The  court  must  take  judicial  knowledge 
of  the  fact  that  the  problem  of  smoke  prevention,  which 
is  the  thing  contemplated  by  the  law,  is  one  that  has  for 
many  years  taxed  the  thought  and  skill  of  engineers  and 
scientific  experimenters  throughout  the  civilized  world,  with 
but  little  progress  in  a  direction  in  all  respects  satisfactory, 
or  that  has  brought  forth  methods  and  appliances  appli- 
cable to  existing  conditions,  and  consistent  with  cheap  man- 
ufacturing production  upon  which  so  much  of  our  ma- 
terial prosperity  depends. 

Under  such  conditions,  under  a  law  committing  the  sub- 
ject in  general  terms  to  the  legislative  branch  of  the  mu- 
nicipal government,  and  with  only  the  question  of  appro- 
priateness of  means  selected,  open  to  judicial  interference, 
I  can  not  but  hold  that  the  creation  of  a  department  or 
bureau  of  the  municipal  government  for  the  accumulation 
of  information  upon  this  subject,  and  for  the  creation  of  a 
continuing  office  with  such  compensation  as  may  secure  an 
incumbent  possessing  the  requisite  ability  to  understand 
and  keep  in  touch  with  the  progress  of  the  world  in  this 
direction  and  gather  and  digest  the  results  achieved  else- 
where for  the  benefit  of  the  community  he  serves,  is  a  rea- 
sonable and  appropriate  means  plainly  and  well  adapted 
to  the  end  contemplated  in  the  initial  grant  of  power  and 
in  consonance  with  the  letter  and  spirit  of  the  code. 

The  remaining  question  has  relation  to  the  power  of  the 
mayor  to  appoint,  in  the  absence  of  a  specific  direction  in 
the  ordinance. 
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The  mayor  is  the  executive  head  of  the  muiucipality,  and 
his  duty  generally  is  to  see  to  the  proper  execution  of  or- 
dinances. While  under  the  code,  the  executive  power  is 
vested  in  the  mayor  and  other  designated  officers  (Sectioii 
128),  the  mayor  still  remains  the  official  executive  head, 
with  all  power  properly  appertaining  to  his  office  not  spe- 
cifically allotted  to  other  agencies  of  the  municipal  gov- 
ernment. This  is  practically  the  effect  and  meaning  of 
Sections  129,  130  and  others-— especially  Section  225 — 
giving  the  mayor  general  supervision  of  all  departments 
and  officers  provided  for  in  the  code. 

In  respect  of  certain  specified  departments,  the  code  has 
provided  for  the  modes  of  appointment  of  officers  and  em- 
ployes, and  in  Section  223  there  is  a  residuary  provision,  as 
follows : 

"All  appointments  authorized  by  this  act  or  by  any  or- 
dinance shall  be  made  by  the  mayor,  unless  otherwise  spe- 
cifically provided  in  this  act." 

The  contention  of  the  plaintiff  on  the  point  under  con- 
sideration seems  to  be  based  upon  a  strained  and  unneces- 
sary construction  of  the  words  "appointments  authorized  by 
this  act  or  by  any  ordinance."  The  ordinance  creates  the 
office,  fixes  its  term  and  compensation  and  defines  its  duties. 
It  is  fundamental  law  in  Ohio,  that  the  Legislature  can  ex- 
ercise no  appointing  power  excepting  such  as  may  be  pre- 
scribed in  the  Constitution  (Const.,  Article  II,  Section 
2y^,  although  it  may  direct,  by  law,  the  manner  in  which 
officers  may  be  elected  or  appointed.  In  the  grant  of  power 
to  municipalities,  therefore,  the  Legislature  very  properly 
vested  only  legislative  power  in  the  council  (Section  116), 
expressly  denying  the  appointive  power  (Section  123), 
excepting  in  respect  of  its  own  offices  and  employes. 

Now  the  question  of  the  manner  in  which  an  appoint- 
ment shall  be  made,  and  the  power  of  making  an  appoint- 
ment, are  quite  distinct,  involving  the  exercise  of  totally 
different  functions,  one  legislative,  prescribing  how  the  act 
shall  be  done,  and  the  other  administrative,  which  is  the 
doing  of  it  (29  O.  St.,  102,  State  v.  Covington). 
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In  the  present  case,  the  council,  by  the  ordinance  in  ques- 
tion, completely  performed  the  legislative  act,  to-wit,  cre- 
ated the  office,  fixed  its  term  and  salary,  and  prescribed 
its  duties ;  and  properly  stopped  there,  because,  as  the  office 
was  of  a  general  character  not  covered  by  other  jurisdic- 
tions provided  in  the  code  (such  for  example  as  the  De- 
partment of  Public  Service),  the  appointing  power  was 
necessarily  lodged  in  the  mayor,  not  only  by  virtue  of  his 
office,  but  by  express  enactment  of  the  code  in  the  residuary 
clause.  Section  223. 

I  hold,  therefore,  that  the  ordinance  in  question,  by  fair 
construction,  authorized  the  appointment  of  a  "supervising 
engineer,"  and  that  the  appointment  of  defendant,  Gass, 
was  properly  made  by  the  mayor  by  virtue  of  the  duty 
imposed  by  Code,  section  223. 

Upon  the  whole  case,  therefore,  the  demurrer  is  well  ta- 
ken, and  will  be  sustained;  and,  as  the  case  is  of  a  nature 
that  presents  only  questions  of  law  covered  by  the  demur- 
rer, judgment  of  dismissal  may  be  entered  forthwith. 

Charles  J,  Hunt,  for  plaintiff. 
Frank  F.  Dinsmore,  contra. 


Bertha  Feldner  v,  Francis  B.  Anderson  et  al. 

HOSEA,  J. 

Heard  on  demurrer  to  interrogatories. 

The  code  provision  for  interrogatories  is  discussed  in 
Chapman  v.  Lee,  45  O.  St.,  356  (365-6),  as  a  substitute  for 
the  old  Bill  of  Discovery  in  Equity,  and  in  Graham  v.  Tel- 
ephone Co.,  2  N.  P. — N.  S.,  612,  and  the  principle  extended 
to  "information  sought  by  the  interrogatory  which  will  be 
material  or  relevant  to  the  relief  sought  by  the  petition." 

The  issue  tendered  by  the  petition  is  the  joint  negligence 
of  defendants  under  circumstances  where  the  information 
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desired  may  well  be  presumed  within  the  knowledge  of  de- 
fendants and  not  of  plaintiff.  Giving  the  code  provision  the 
liberal  construction  and  administration  required  by  its  pro- 
visions, the  court  is  of  opinion  that  the  interrogatories 
numbered  i  to  5,  inclusive,  may  be  said  to  be  pertinent  as 
touching  the  joint  responsibility  of  defendants — ^and  possi- 
bly others  with  them.  For  the  same  reason  numbers  8, 
10  and  12  may  be  passed  as  pertinent  because  relevant  to 
this  issue.  But  numbers  6,  7,  9,  11  and  31  quite  as  cer- 
tainly are  not  pertinent  in  any  aspect. 

It  may  be  objected  that  those  sustained  go  to  merely 
evidential  facts;  but  negligence  is  never  susceptible  of  di- 
rect proof,  but  is  always  an  inference  from  facts  shown — 
a  legal  inference  from  physical  facts.  A  joint  relation  is 
of  the  same  character  in  respect  of  proof. 

Demurrer  sustained  as  to  interrogatories  numbered  6,  7, 
9,  II  and  13 ;  overruled  as  to  those  numbered  i,  2,  3,  4,  5,  8, 
10  and  12. 

Answers  required  in  ten  days  from  entry. 

Clore,  Dickerson  &  Clayton,  for  plaintiff. 
Moulinier,  Bettman  &  Hunt,  for  defendants. 


John   McDkrmott  v.  The  Cincinnati  Suburban  Bell 

Telephone  Company. 

HOSEA,  J. 

Heard  on  demurrer. 

The  petition  states  two  distinct  causes  of  action,  namely, 
the  first  based  on  negligence  of  an  employer  in  respect  of 
defective  appliances,  and  the  second  on  alleged  unskillful 
treatment  by  defendant's  physician. 

The  demurrer  as  to  the  first  cause  of  action  seems  to  be 
based  on  a  misreading  of  the  petition. 
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The  petition,  although  not  clearly  worded,  follows  the 
rule  of  Coal  Co,  v.  Norman,  49  St.,  598  (cited  with  ap- 
proval in  Hesse,  Adntx.,  v.  /?.  R.,  58  St.,  170),  and  alleges 
knowledge  of  the  defect  on  the  part  of  the  master  and 
ignorance  on  the  part  of  the  servant  who  is  the  plaintiff. 

As  to  the  second  cause  of  action,  the  demurrer  is.  well 
taken.  The  master  is  under  no  obligation  to  furnish  a  phy- 
sician to  attend  the  servant's  injuries,  and  is,  therefore, 
under  no  liability  for  his  want  of  skill,  unless  he  can  be 
shown  to  have  been  negligent  in  selecting  (i  Sh.  &  Redf. 
on  Neg.,  Sec.  168). 

Demurrer  sustained  as  to  second  and  overruled  as  to  first 
cause  of  action. 

Outcalt  &  Foraker,  for  the  demurrer. 
Byron  M.  Clen  Dening,  contra. 


Werrman  v.  Raber  et  al. 

HOSEA^  J. 

Heard  on  demurrer  to  petition. 

The  action  is  for  damages  under  the  common  law  for 
removal  by  adjacent  owner  of  the  ancient  lateral  support 
of  plaintiff's  lots. 

The  common  law  rule  in  this  behalf  is  not  abrogated  in 
Ohio.  This  time-honored  rule,  however,  was  limited  in  op- 
eration to  lands  and  did  not  include  liability  with  respect 
to  artificial  burdens,  such  as  buildings,  placed  on  lands  by 
the  owner.  Our  statute  extends  this  liability  to  include 
buildings  and  walls  under  certain  conditions.  It  also  mod- 
ifies the  rule  to  the  extent  of  providing  for  the  grading  of 
lots  to  conform  to  the  established  grade  of  streets  on  which 
lots  abut.  But  the  extension  and  modification  do  not  abro- 
gate the  rule  and  it  is  still  in  force.  The  language  in  Hall 
V.  Kleeman,  7  N.  P.,  p.  201,  is  in  this  respect  inaccurate  and 
misleading. 

Demurrer  overruled  with  leave  to  answer  in  thirty  days. 
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MuENCH  V.  Cincinnati  Traction  Co. 

Whether  a  co-employe  is  a  superior  servant  or  merely  a  fellow- 
servant  is  a  question  of  fact  to  be  submitted  to  the  jury 
upon  the  evidence  as  to  all  the  circumstances  of  the  case, 
and  not  one  of  law  to  be  determined  by  the  court. 

HOSEA,  J. 

The  principal  question  raised  upon  this  motion  relates  to 
the  doctrine  of  superior  as  contrasted  with  fellow-servants. 

The  evidence  on  behalf  of  plaintiff  tended  to  show  that 
he  was  at  work  as  a  "helper"  to  Roland,  the  boss  carpenter, 
in  putting  in  a  new  stringer  to  support  the  track  across  a 
drain  excavation,  and  was  under  his  conJtrol  and  direction; 
that  in  doing  said  work  it  was  necessary  to  stand  in  said  ex- 
cavation astraddle  of  the  track  and  stringer  to  tamp  in  the 
foundation  stones  with  a  sledge  hammer,  and  that  to  do  said 
work  it  was  necessary  to  bend  over  and  downwards  in  such 
a  position  as  to  be  unable  to  see  up  the  track  without  inter- 
ruption of  his  work;  and  that  during  the  progress  of  the 
work  and  on  previous  occasions  Roland  had  given  him  due 
warning  of  the  approach  of  trucks,  and  he  relied  upon  such 
warning  being  given  in  this  instance.  Roland  admits  that 
he  gave  the  warning  too  late  in  this  instance  because  he 
was  "dreaming"  oi:  was  "absent-minded."  There  was  also 
testimony  showing  that  in  the  work  of  the  company  on 
this  and  other  inclined  planes  the  men  were  accustomed 
to  give  warning  notice  to  each  other  of  the  approach  of 
trucks;  and  it  was  inferentially  shown  that  the  company 
made  no  provision  otherwise  for  the  protection  of  the  men 
in  their  dangerotfs  employment. 

The  injury  to  plaintiff  was  received  while  engaged  as 
aforesaid  and  by  reason  thereof  the  proximate  cause  of  the 
injury  was  claimed  to  be  Roland's  failure  to  give  proper 
warning. 

The  ^notion  for  a  new  trial  is  based  chiefly  upon  the  re- 
fusal of  the  court  to  give  certain  special  charges,  all  of 
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which  involved  as  their  predicate  an  assumption  that  the 
relation  of  superior  servant  can  exist  only  by  direct  au- 
thorization by  the  master ;  or  that,  in  the  absence  of  a  rule 
of  the  company  providing  for  warnings  to  men  while  at 
work  on  the  plane,  a  custom  among  the  employes  must 
be  shown,  so  established  and  well  known  as  to  have  the 
force  and  effect  of  a  rule  of  the  company.  Upon  these 
considerations,  the  court  was  asked  to  instruct  a  verdict 
for  the  defendant  under  the  evidence. 

These  charges  were  properly  refused.  The  general 
charge  of  the  court  was  based  on  the  theory  that  the  rela- 
tion of  co-employes — whether  a  co-employe  was  a  superior 
servant,  or  merely  a  fellow-servant — ^was  a  question  of 
fact  to  be  submitted  to  the  jury  upon  the  circumstances  of 
the  case,  and  not  one  of  law  to  be  determined  by  the  court; 
and  that  the.  authority  of  one  servant  to  act  in  a  capacity 
representative  of  the  master  was  deducible  from  the  course 
of  business  as  well  as  by  proof  of  direct  authorization. 

Upon  this  review  of  the  proceedings  and  charge,  as  ne- 
cessitated by  this  motion,  I  am  the  more  firmly  assured  of 
the  correctness  of  this  position. 

As  early  as  IVhalen  v.  Railroad,  8  O.  St.,  250,  the  test 
of  the  relationship  of  co-employes  of  a  common  master — 
whether  as  being  a  fellow-servant  or  a  superior — is  stated 
as  the  "relation  of  subordination"  one  to  the  other,  and 
this  was  but  the  corrollary  of  an  earlier  case  holding  co- 
employes  to  be  fellow-servants  where  the  ''business  is  man- 
aged as  much  by  one  as  by  the  other."  Railroad  v.  Stevens, 
20  O.,  416. 

That  the  relation  may  exist  only  in  respect  of  the  work 
in  hand  is  shown  in  Railroad  v.  Leach,  41  O.  St.,  388, 
where  a  track  hand  and  his  foreman  were  held  to  be  fellow- 
servants  in  respect  to  an  accident  upon  a  handcar  in  which 
they  were  proceeding  to  work.  This,  again,  is  but  a  ccHi- 
crete  illustration  of  the  principle  of  Railway  v.  Lewis,  33 
O.  S.,  196,  holding  that  "whether  one  servant  is  placed  by 
a  common  master  under  control  of  another,  thereby  creat* 
ing  the  relation  of  superior  and  subordinate,  must  be  deter- 
mined by  the  evidence  in  each  particular  case." 
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In  Railroad  Company  v.  Margrat,  51  O.  S.,  130  (142), 
the  case  last  cited  is  discussed  and  the  principle  is  recog- 
nized that  the  relation  of  subordination  may  be  shown  by 
the  express  rule  or  recognized  custom  of  the  master's  busi- 
ness giving  authority  to  one  to  direct  or  control  another  in 
the  discharge  of  his  duties,  and  that  if  this  be  shown  the 
relation  of  superior  and  subordinate  is  established. 

In  IVellston  Co.  v.  Smith,  65  O.  S.,  70,  it  was  held  that 
where  a  mine  boss  temporarily  enjoined  performance  of  his 
duties  upon  a  miner,  the  miner  was,  as  to  the  performance 
of  such  duties,  not  a  fellow-servant  of  those  employed  on 
that  work. 

The  case  of  Raihvay  Co.  v.  Lavally,  36  O.  S.,  221,  pre- 
sents an  analogy  to  the  case  at  bar,  as  will  appear  from 
the  following  extract  from  the  opinion : 

"The  claim  on  behalf  of  the  company  is  that  *  *  * 
in  the  matter  of  keeping  watch  and  lookout  for  danger 
no  relationship  of  superior  and  subordinate  existed ;  that  in 
this  respect  they  were  merely  fellow-servants  engaged  in  a 
common  service.  *  *  *  The  service  required  of  these 
hands  was  peculiarly  dangerous;  and  it  was  the  duty  of 
the  company  to  make  reasonable  regulations  or  provision 
to  protect  them  from  the  dangers  to  which  they  were  ex- 
posed from  moving  trains  and  cars  while  engaged  in  the 
discharge  of  their  duties.  The  hands,  under  the  regula- 
tions of  the  company,  were  in  charge  of  Fox,  who,  in  di- 
recting their  operations,  was  the  representative  of  the  com- 
pany. No  other  provision  seems  to  have  been  made  for 
their  government  or  protection.  By  setting  Lavally  to 
work  under  the  car,  where,  by  the  exercise  of  reasonable 
care  he  could  not  discover  an  approaching  train  or  car  in 
time  to  save  himself  from  injury,  it  was  the  duty  of  Fox 
to  see  that  reasonable  precautions  were  taken  to  guard  him 
against  such  danger;  and  for  the  injury  resulting  from 
such  neglect  the  company  is  liable." 

And  the  principle  of  this  case  is  reasserted  in  Railway  v. 
Henderson,  37  O.  S.,  552,  and  Dick  v.  Raikvay,  38  O.  S., 

389. 

In  Railway  v.  Murphy,  50  O.  S.,  135,  we  have  another 
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analogous  set  of  circumstances.  A  track  repairer  was  en- 
gaged with  others  in  bolting  rails,  and  the  duty  of  deceased 
required  him,  in  bolting  on  the  splice  plates,  to  "stoop  over 
facing  the  track  with  his  head  in  such  a  position  that  he 
could  not,  without  iitterrupting  the  work,  see  any  consid- 
erable distance  along  the  track" — "but  no  unusual  cause 
existed  why  deceased  should  not  hear  or  see  the  train," 
as  in  fact  the  others  did. 

The  court  sustained  the  verdict  and  judgment  hfelow,  upon 
the  general  ground  that  it  was  proper  to  leave  to  the  jury 
the  question  whether,  frortl  the  nature  of  the  business  and 
the  circumstances  of  the  case,  the  company  should  not  have 
anticipated  the  necessity  of  giving  proper  warning  and 
suitably  provided  for  it.  , 

Taking  these  cases  together,  the  principles  governing  the 
case  in  hand  are  clear  and  unmistakable.  The  case  of  Kel- 
ly Island  Co.  v.  Pachuta,  69  O.  S.,  462,  is  in  line  with  the 
previous  decisions  and  constitutes  no  exception.  So,  also, 
that  of  Railway  Co.  v.  Rigby,  69  O.  S.,  184,  in  which  the 
servant  was  ordered  by  telegraph  to  get  a  car  ready,  and 
in  that  work  undertook  to  thaw  out  a  frozen  heater  which 
had  neither  safety  valve  nor  steam  gauge,  and  was  injured 
by  an  explosion  which  naturally  followed.  As  there  was 
no  present  direction  or  control,  the  servant,  "Rigby,  was 
left  to  his  own  judgment  as  to  the  manner  of  performing 
the  duty."  I  have  also  considered  the  circuit  court  cases 
of  Packet  Co.  v.  Britton  (i  C.  C,  N.  S.,  33)  ;  Hill  v.  Rail- 
ivay  Co.  (22  C.  C,  291),  and  Rubber  Co,  v.  Tobin  (3.C.  C, 
^-  S.,  59),  but  do  not  find  them  inconsistent  with  the  views 
herein  expressed  as  applicable  to  the  present  case.  Rubber 
Co.  V.  Tobin  is  an  exemplification  of  the  rule  in  the  Rigby 
case  above  cited. 

The  verdict  of  the-  jury  seems  to  me  a  liberal  one  in 
amount,  but  as  it  is  quite  within  the  limits  established  by 
cases  of  this  nature,  I  can  not  on  this  account  disturb  it. 

Motion  overruled. 

Paxton  &  Warrington,  for  the  motion. 
Horstman  &  Horstman,  contra. 
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Woodson  Weaver  v.  John  H.  Linneman. 

1.  The  rule  that  a  plaintiflF  must  prove  facts  which  establish  de- 

fendant's negligence  as  the  proximate  cause  of  the  injury 
complained  of,  is  not  satisfied  where^  under  the  most  favorable 
view  that  can  be  taken  of  the  evidence,  it  goes  no  further  than 
to  establish  a,  presumption  of  the  facts  to  be  proved. 

2.  And  where  in  order  to  establish  plaintiff's  case  proof  is  neces- 

sary which  involves  the  commission  of  a  heinous  crime,  it  must 
be  proof  which  carries  conviction  beyond  a  reasonable  doubt 

3.  Where  a  case  has  failed  because  of  the  unsatisfactory  character 

of  the  proof  offered,  it  is  iK)t  helped  by  the  discovery  of  new 
evidence  of  a  merely  cumulative  character. 

HOSEA,  J. 

Motion  for  new  trial. 

I  have  reviewed  with  care  the  testimony  in  this  case,  also 
the  action  on  motion  to  instruct  a  verdict  The  suit  is 
against  .a  druggist  for  negligence  in  selling  "Rough  on 
Rats''  to  a  minor  son  of  plaintiff,  who,  it  is  alleged,  put  the 
same  in  the  breakfast  coffee  at  home,  whereby  the  father 
partook  of  it  and  was  poisoned  and  suffered  great  pain 
and  permanent  injury.  The  testimony  is  entirely  circum- 
stantial and  necessarily  divides  upon  two  converging  lines, 
namely : 

(i)  The  corpus  delicti — that  tending  to  show  that  the 
father  was  in  fact  poisoned  by  drinking  coffee  containing 
"rough  on  rats"  and  was  thereby  injured;  and 

(2)  That  tending  to  trace  the  poison  in  the  coffee  to  the 
act  of  the  son,  and  through  him  to  the  druggist  who  sold  it 

On  the  first  point  the  outline  of  testimony  is  that  the 
father  was  taken  sick  immediately  after  partaking  of  the 
coffee ;  the  physician  diagnosed  the  S3miptoms  as  indicating 
some  poisonous  irritant;  found  a  grayish  sediment  in  the 
coffee-pot  from  which  the  coffee  had  been  thrown  out;  and 
without  further  examination  sent  the  father  (and  an  older 
son  in  the  same  condition,  who  died),  with  the  coffee-pot,  to 
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the  hospital,  where  the  identity  of  the  coffee-pot  is  com- 
pletely lost. 

Next,  a  cofFee-pot,  unidentified,  is  produced  at  a  coroner's 
inquest  upon  the  death  of  the  older  son,  and  a  deposit  there- 
in is  found  by  analysis  to  be  composed  largely  of  barium 
carbonate,  but  no  trace  of  arsenic.  Upon  the  assumption 
that  arsenic  had  been  present  but  dissolved  and  thrown  out 
with  the  coffee,  testimony  of  a  hearsay  character  was  sought 
to  be  introduced  to  show  generally  that  "rough  on  rats'' 
contained  arsenic  associated  with  barium  carbonate.  No 
testimony  was  offered  to  show  that  the  composition  of 
"Rough  on  Rats"  was  according  to  a  standard  formula, 
known  in  the  dispensatory,  nor  to  show  that  barium  carbon- 
ate was  not  used  alone  or  in  other  entirely  different  com- 
pounds. But,  supposing  the  chain  of  evidence,  according 
to  the  intention,  ever  so  perfect,  its  highest  possible  result 
would  be  a  presumption  of  the  fact  to  be  proved. 

On  the  second  point  the  outline  of  testimony  starts  with 
the  admitted  sale  to  the  young  son,  who  was  ten  to  eleven 
years  old.  The  father  testifies  that  he  heard  this  son  in 
the  kitchen  during  the  preceding  evening  while  the  coffee- 
pot was  there,  containing  coffee  prepared  for  the  next 
morning's  breakfast;  that  he  called  to  him  and  heard  his 
answer.  There  is  also  testimony  of  a  woman  that  after  the 
poisoning  she  saw  this  son  throw  away  a  box;  and  that 
going  to  the  place  afterward  she  picked  up  a  box-lid  resem- 
bling a  box-lid  of  "Rough  on  Rats,"  as  exhibited  to  her  at 
the  trial,  she  being  unable  to  road.  She  afterward  put  it 
back  where  she  found  it ;  and  it  was  picked  up  by  a  police- 
man. Neither  the  policeman  nor  the  box-lid  were  produced 
or  accounted  for,  nor  was  there  any  proof  of  motive  or 
ground  of  ill-will  on  the  part  of  the  boy. 

The  affidavit  of  newly-discovered  evidence  now  filed  states 
that  a  man  saw  the  boy  between  eight  and  nine  o'clock 
A.  M.  empty  a  coffee-pot  out  of  a  ^yindow  in  the  side  yard, 
which  is  cumulative. 

But  taking  it  all  together,  and  giving  all  possible  effect 
to  this  line  of  testimony,  it  also  leads  to  a  presumption  of 
the  other  fact  to  be  proved. 
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So  that  under  the  most  favorable  aspect  possible,  the 
case,  as  a  whole,  presents  the  proposition  of  a  presumption 
based  upon  a  presumption,  which  is  fatal  under  established 
rules  of  law.  Manning  v.  Ins.  Co.,  lOO  U.  S.,  693 ;  Bank  v. 
Stewart,  114  U.  S.,  224;  Cunard  Steamship  Co.  v.  Kelley, 
126  Fed.,  610. 

But  in  point  of  fact,  neither  presumption  can  be  sustained 
upon  the  testimony  as  given  under  familiar  rules  of  evi- 
dence. In  the  previous  consideration  I  cited  the  Ohio  cases 
of  Rwy.  V.  Andrezv,  58  O.  St.,  429;  Rwy.  v.  Marsh,  63  O. 
St.,  250;  Rwy.  V.  Osborne,  66  O.  St.,  48. 

The  Supreme  Court  of  the  United  States  has  also  dealt 
with  the  principles  that  govern  here.  Thus  in  U.  S.  v.  Ross 
(92  U.  S.,  281),  it  is  said: 

"Not  only  must  the  fact  from  which  the  inference  is 
drawn  be  established  in  evidence  and  not  rest  on  the  ac- 
curacy of  a.  reasoning  process,  but  the  inference  to  which 
it  gives  rise  should,  in  the  majority  of  cases,  be  strong 
and  almost  inevitable.  *  *  *  No  inference  of  fact 
should  be  drawn  from  premises  that  are  uncertain." 

Shearman  &  Redfield  on  Negligence,  par.  57,  states  the 
rule  in  these  words: 

"The  rule  is  well  established  that  the  plaintiff  must  prove 
facts  from  which  it  may  be  fairly  inferred  that  the  defend- 
ant's negligence  was  the  proximate  cause  of  the  injury. 
Mere  surmise  or  conjecture  on  any  of  these  points  will  not 
do'*  (see  also,  Starkie  on  Evidence,  80;  187  Penna  St.,  451 ; 
126  Fed.  (supra). 

Under  the  application  of  these  rules,  the  missing  links  in 
the  chain  of  sequences  will  be  apparent. 

But,  with  respect  to  the  complicity  of  the  son,  another 
principle  is  involved,  to  which  counsel  seemed  to  take  ex- 
ception in  the  argument.  It  is  this — that  in  considering  the 
effect  to  be  given  to  circumstantial  evidence  involving  a 
finding  of  turpitude  against  a  party,  the  evidence  must  over- 
come the  presumption  of  innocence.  Lyon  v.  Fleahman,  34 
O.  St.,  151. 

More  than  this :  where  it  involves  the  finding  of  the  com- 
mission of  a  heinous  crime  the  proof  must  go  further  and 
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be  such  as  to  carry  conviction  beyond  a  reasonable  doubt 
Ins.  Co.  V.  Pavor,  16  O.  St.,  324;  Strader  v.  MuUane,  17 
O.  St.,  624. 

The  newly-discovered  evidence  is  in  its  nature  cumula- 
tive, and  moreover  it  does  not  afFect  the  objections  stated 
nor  could  it  change  the  result.  Laeffner  v.  State,  10  O.  St, 
598;  Moore  v.  Coates,  35  O.  St.,  177;  5  O.,  375;  "  0-»  I47- 

The  motion  for  new  trial  must  be  denied. 

Kelley  &  Follett,  for  the  motion. 

E.  M.  Ballard,  contra. 


George  Reuter  v.  Albert  Schneider. 

HOSEA,  J. 

Heard  on  motion  to  require  petition  to  be  made  more 
definite  and  certain. 

The  motion  seeks  to  require  plaintiff  to  designate  the 
machine  alleged  to  have  been  defective  and  out  of  repair, 
etc.;  and  to  designate  also  the  defects  and  particulars  of 
the  want  of  repair.  Also,  to  designate  more  particularly 
the  "certaia  bones"  of  the  body  of  plaintiff  alleged  to  have 
been  broken;  etc. 

In  R.  R.  Co.  V.  Kistler,  66  O.  S.,  326  (333),  the  rule  of 
Davis  V.  Guarnieri,  45  O.  S.,  470,  is  repeated  and  empha- 
sized, namely,  that  the  allegations  as  to  negligence  must  be 
of  the  facts — "the  acts  of  commission  and  omission  claimed 
to  have  caused  the  injury,  so  as  to  advise  the  defendant  as 
to  the  facts  claimed  to  have  been  negligently  done  or  omit- 
ted and  enable  it  to  meet  the  same.  Upon  the  trial  the  evi- 
dence should  be  confined  to  the  acts  of  negligence  so  spe- 
cifically  and  definitely  averred  in  the  petition." 

This,  moreover,  is  in  accord  with  the  code  provision  re- 
quiring the  pleader  to  state  the  facts  constituting  the  cause 
of  action.     The  statement  of  negligence  is  the  legal  con- 
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elusion  and  not  the  primary  fact  required  to  be  pleaded. 

The  same  rule  applies  to  the  particulars  of  the  injury 
claimed  as  the  basis  of  the  action  (see  also,  Ry,  v.  Lock- 
wood,  72  O.  S.,  586). 

ilotion  granted. 

Robertson  &  Buchwalter,  for  the  motion. 
Scott  Bonham,  contra. 


The  Union  Savings  Bank  &  Trust  Company  v.  The 

Pike  Building  Company. 

In  a  foreclosure  suit  the  power  to  control  the  subject-matter  of 
the  lien  is  incidental  to  jurisdiction  of  the  cause  from  its 
commencement 

HOSEA,  J. 

Heard  on  motion  for  receiver. 

I  entertain  no  doubt,  that,  in  a  foreclosure  suit  of  this 
nature,  the  control— or  the  power  of  control — ^the  subject- 
matter  of  the  lien,  is  incidental  to  the  court's  jusisdiction  of 
the  cause  from  its  commencement;  and  this  is  for  funda- 
mental reasons,  one  of  which  is,  that,  as  the  suit  has  ref- 
erence to  action  upon  a  specific  estate  and  no  other,  the 
court  must,  in  the  nature  of  things,  have  this  control  in  or- 
der to  be  able  to  enforce  its  own  decree.  In  this  sense,  at 
least,  it  is  a  suit  in  rent.  Nor  can  there  be  any  doubt  of  the 
power  of  the  court  to  exercise  this  control  in  a  special  way 
— as  by  taking  the  estate  into  actual  possession  by  a  re- 
ceiver— whenever  any  of  the  statutory  grounds  exist. 

The  interests  here  involved  are  unusually  large,  and  the 
natures  of  the  lien  and  of  the  estate  are  peculiar.  The  lien 
is  upon  a  complicated  leasehold  with  many  conditions  and 
covenants  to  be  performed  to  avoid  forfeiture,  and  with 
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fixed^charges  to  be  provided  for  in  large  amounts  from  time 
to  time.  Its  present  condition  of  absolute  paralysis  as  to 
its  power  to  produce  income  to  meet  these  charges,  coupled 
with  the  insolvency  of  the  mortgagor,  make  the  danger  of 
material  injury  imminent;  and  the  only  visible  source  of 
protection  against  these  and  perhaps  other  evils,  is  the  large 
interest  of  the  bondholders  which  they  must  protect  by  ad- 
vances in  order  to  prevent  disaster.  It  seems  to  me,  there- 
fore, in  an  especial  and  peculiar  sense,  a  case  where  the 
power  of  the  court  ought  to  be  exerted  to  preserve  this  es- 
tate by  taking  it  into  actual  possession  for  the  general  bene- 
fit, thus  placing  the  bondholders  in  such  a  position  as  to 
justify  the  necessary  advances. 

I  feel  myself  morally  constrained  to  take  this  course,  be- 
cause the  investors  have  a  strong  moral  as  well  as  legal 
right  to  ask  this  to  be  done.  They  have  invested  their 
money  upon  the  faith  of  tlie  direct  remedy  in  a  court  with 
full  equity  powers,  which  their  contract  with  the  defendant 
gave  them ;  and  it  is  the  inviolability  of  this  character  of 
security,  and  of  its  direct  method  of  enforcement,  which 
gives  to  bonds,  which  circulate  by  mere  delivery,  their  value. 
Any  failure  of  the  court  to  aid  the  free  exercise  of  this 
remedy,  in  cases  of  this  nature,  would  be  a  public  misfor- 
tune, because  it  would  tend  to  render  difficult  the  raising  of 
money  in  meritorious  enterprises  in  the  future  by  destroy- 
ing the  fundamental  basis  of  the  confidence  of  investors. 

And  these  considerations,  with  others,  lead  me  to  the 
conclusion  that  a  proceeding  in  the  insolvency  court  is  not 
in  any  proper  sense  an  equivalent  remedy,  even  from  the 
standpoint  of  the  mortgagor;  but,  certainly,  the  interests 
of  the  bondholders,  acquired  upon  the  faith  of  a  lien  en- 
forceable in  a  forum  of  their  own  selection  and  possessing 
full  equity  powers,  require  that  the  suit  to  foreclose  should 
be  unembarrassed  by  extraneous  considerations. 

I  am  satisfied  also  that  this  court  has  acquired,  and  is 
entitled  to  exercise  jurisdiction  in  the  premises  exclusive 
of  the  insolvency  court.  Without  going  beyond  the  ground 
indicated  in  the  maxim,  Prior  in  tempore,  potior  est  in  jure, 
is  is  clearly  established,  as  a  fact  in  the  case,  that  this  peti- 
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tion  was  filed  and  a  summons  issued  an  appreciable  period 
of  time — about  a  quarter  of  an  hour — ^before  the  deed  of  as- 
signment was  filed. 

It  is  settled  that  the  jurisdiction  of  the  court  over  the 
cause  attaches  when  the  action  is  conunenced  (33  O.  S., 
523),  provided  of  course  that  service  be  actually  made  with- 
in sixty  days  (Rev.  Stat,  4988). 

As  I  have  already  indicated,  in  a  suit  of  this  nature  the 
control  of  the  res  is  a  primary  and  necessary  incident  of  the 
jurisdiction ;  consequently,  no  other  tribunal  can  acquire  an 
adverse  control  after  suit  is  begun.  There  can  be  no  doubt, 
upon  the  facts  here,  that  this  court  had  actually  acquired 
jurisdiction  before  the  deed  of  assignment  was  filed,  in  the 
manner  and  by  the  means  established  by  law.  The  case  is 
therefore  governed  on  this  point  by  Section  4134  R.  S.,  and 
by  Section  6351  R.  S.  (as  amended  1898). 

In  the  limited  time  at  my  disposal,  it  is  of  course  impossi- 
ble to  present  here  an  analysis  of  the  arguments -delivered 
at  the  hearing,  which,  I  desire  to  say,  were  exceedingly  help- 
ful to  the  court  by  reason  of  their  clearness  and  force,  due 
to  the  great  ability  of  counsel  and  the  careful  preparation 
on  both  sides. 

The  broad  considerations  that  influence  me  here,  con- 
strain me  also  in  the  same  direction  for  another  reason, 
namely,  a  recognition  of  the  duty  which  the  court  owes  to 
its  own  dignity  to  maintain  and  enforce  its  own  jurisdic- 
tion for  the  public  good.  The  prosperity  and  well-being  of 
the  community  demands  a  just  and  consistent  administra- 
tion of  the  law  without  fear  or  favor;  and  especially  de- 
mands the  utmost  good  faith  on  the  part  of  courts  to  en- 
force remedies  according  to  the  established  methods,  no 
less  than  of  litigants  who  make  contracts  with  reference 
to  those  remedies. 

My  conviction  is  clear  that  justice  to  all  parties  requires 
that  this  court  should  assume  and  exercise  full  jurisdiction 
in  the  premises. 

The  motion  for  the  appointment  of  a  receiver  will  be 
granted  ;  counsel  will  be  given  an  opportunity  to  agree  upon 
a  suitable  party  to  be  approved  by  the  court,  in  default  of 
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which,  the  court  will  select;  and  the  assignee  will  be  made 
a  party  defendant. 

Motion  granted. 

Thos.  H.  Kelly,  Drausin  Wulsin,  /.  H.  Bromwell  and 
John  C.  Healy,  for  the  Union  Savings  Bank  &  Trust  Co. 

C,  B,  Matthews  and  John  C.  Rogers,  for  the  Pike  Build- 
ing Co. 


GusTAv  Tafel,  Executor,  v.  Eugene  L.  Lewis,  Au- 
ditor,  Etc.* 

The  situs  of  personal  property  belonging  to  a  decedent,  and  in  the 
hands  of  his  executor,  is  the  residence  of  the  executor. 

HOSEA,  J. 

Heard  on  demurrer  to  petition. 

The  question  raised  by  the  demurrer  is  whether  bonds 
held  in  this  city  at  decease  by  a  non-resident  are  taxable  in 
the  hands  of  the  executor  appointed  by  the  Hamilton  Coun- 
ty Probate  Court,  and  a  resident  of  Cincinnati.  Revised 
Statutes,  Sections  2734  and  2735,  require  an  executor  to  list 
the  property  of  decedent  as  he  woutd  if  it  were  his  own 
(except  that  his  trust,  character  and  ownership  must  be 
specified),  and  provides  that  personal  property  shall  be 
listed  in  the  township,  city  or  village  where  the  owner  re- 
sides, or  where  it  is  situated. 

Clearly,  this  property,  if  owned  by  the  executor  in  his 
own  right,  must  be  listed  here ;  and  being  an  executor,  and 
the  property  being  in  possession  and  administered  here,  it 
is  the  duty  of  the  excutor  to  so  list  it. 

This  is  clearly  discussed  and  settled  upon  the  authorities 
by  the  Circuit  Court  of  Erie  County  in  6th  C.  C.  Rep.,  452, 


♦  Affirmed  by  Supreme  Court,  75  St., 
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Hazvk  et  al,  Executors,  v.  Bon,  Auditor,  The  court  there 
deduce  and  declare  the  general  principle  to  be,  that  where 
the  persons  assessed  are  not  the  absolute  owners  of  prop- 
erty, but  trustees,  the  test  is  the  situs  of  the  property  itself. 

In  39  O.  St.,  506,  Grant  v.  Jones,  our  Supreme  Court  spe- 
cifically determnes  the  same  point,  holding  that  bonds,  etc., 
are  taxable,  if  held  by  residents  whether  for  themselves, 
or  in  a  representative  capacity,  and  uses  this  language : 

"Our  statute  clearly  adopts  the  rule  that  whenever  the 
person  holding  such  chose  in  action  resides  in  Ohio  he  must 
list  for  taxation  such  credits  whether  he  holds  them  as 
owner,  guardian,  trustee  or  agent.  If  they  are  held  within 
the  state  in  either  capacity  they  are  within  the  jurisdiction 
of  the  state  for  purposes  of  taxation." 

To  the  same  effect  is  the  decision  in  48  O.  St.,  648,  the 
third  syllabus  of  which  is  as  follows: 

"For  the  purpose  of  taxation,  the  domicile  of  the  ad- 
ministrator is  the  legal  situs  of  the  credits  belonging  to  the 
estate,  and  it  is  his  duty  to  list  them  in  the  township,  city 
or  village  in  which  he  resides." 

The  authorities  •  simply  confirm  what  seems  to  me  the 
plain  meaning  of  the  statute,  based  upon  a  fundamental  rea- 
son, namely,  that,  as  property  would  be  worthless  except 
for  the  protection  of  the  laws  and  the  machinery  for  their 
enforcement  existing  where  the  property  is  actually  situ- 
ated and  dealt  with,  it  is  but  right  that  it  should  pay  its 
proportion  of  the  cost  involved  in  such  protection. 

In  this  case,  where  the  owner  has  departed  this  life,  and 
his  representative  is  actually  administering  his  estate  in 
this  jurisdiction,  and  receiving  the  especial  benefit  of  the 
laws  preserving  and  distributing  the  property  to  the  ob- 
jects of  his  bounty,  there  are  additional  and  strong  reasons 
why  it  should  pay  the  tax. 

The  objection  urged  by  the  plaintiff  in  argument,  that 
the  property  is  also  being  taxed  in  Germany,  is  not  sup- 
ported by  averments  in  the  petition ;  but  if  it  were,  it  would 
make  no  difference  in  the  result  here,  for  obvious  reasons ; 
moreover,  the  point  is  practically  disposed  of  in  the  case  in 
6  Circuit  Court  above  cited. 
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I  have  carefully  read  and  considered  the  brief  and  au- 
thorities of  the  plaintiff  to  the  contrary  of  the  views  here 
expressed ;  but  not  only  do  the  Ohio  authorities  cited  seem 
to  me  conclusive,  but  the  law  itself,  read  in  the  light  of  its 
general  policy,  seems  to  me  equally  so. 

Demurrer  sustained;  and  as  the  demurrer  practically  in- 
volves the  only  question  in  the  case,  judgment  of  dismissal 
may  be  entered  to  the  action. 

Tafel  &  Schott,  for  the  demurrer. 
Ampt,  Ire  ton  &  Collins,  contra. 


L.  D.  Oliver  v.  The  Cincinnati,  Columbus  &  Wooster 

Turnpike  Company.* 

It  is  the  privilege  and  duty  of  an  incorporated  company  when  it  has 
reason  to  and  does  believe  a  transfer  of  stock  to  be  illegal,  to 
refuse  record  upon  the  books  until  judicially  determined;  but 
it  so  acts  at  its  peril,  and  must  be  justified,  if  at  all,  by  the  result 
of  the  judicial   inquiry. 

HOSEA,  J. 

The  facts  of  this  case  material  to  the  issue  are  as  follows : 
On  December  29,  1891,  Mrs.  Sarah  J.  Lewis,  through  her 
attorney,  R.  H.  Langdale,  loaned  to  Charles  F.  Stites 
$1,000,  evidenced  by  a  six  months'  note,  and  upon  a  renewal 
of  the  note  at  maturity,  Stites  delivered  to  Langdale  a  cer- 
tificate for  forty-four  shares  of  the  capital  stock  of  the  de- 
fendant company  as  security,  together  with  other  collaterals, 
including  a  note  of  one  Bassett  for  $350. 

The  note  and  collaterals  remained  with  Langdale  until 
January  5,  1899,  when  the  note  was  sold  by  Langdale  for 
Mrs.  Lewis  to  W.  N.  Stites  for  $75,  and  the  note  and 
collaterals  delivered,  interest  due  on  the  note  having  been 
paid  and  the  principal  reduced  to  about  that  sum  by  various 
payment^  from  time  to  time. 


*  Affirmed  by  Supreme  Court,  74  O.  St.,  386. 
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It  appears  that  in  the  original  delivery  of  the  stock  to 
Langdale  as  collateral  on  the  note  to  Mrs.  Lewis,  no 
endorsement  was  made  by  Charles  F.  Stites  upon  the  cer- 
tificate, and  neither  of  these  parties  could  explain  whether 
a  separate  power  of  attorney  was  given  or  whether  the 
want  of  endorsement  was  an  oversight.  Nor  was  any  en- 
dorsement made  upon  the  certificate  when  transferred  to 
W.  N.  Stites;  but,  on  July  5,  1902,  W.  N.  Stites  sold  to 
Oliver,  the  plaintiff,  forty  shares  of  the  stock,  and  on  that 
date,  Charles  F.  Stites  endorsed  upon  the  back  of  the  cer- 
tificate authority  to  the  secretary  of  the  company  to  make 
transfers  on  the  books  accordingly — forty  shares  to  Oliver 
and  four  shares  to  W.  N.  Stites.  Upon  Oliver's  demand 
to  have  his  forty  shares  transferred  and  issued,  the  company, 
by  its  secretary,  refused  upon  the  grounds  following,  alleged 
in  its  answer,  which  it  pleads  in  justification,  namely: 

That  on  April  7,  1897,  Charles  F.  Stites,  being  then  the 
owner  of  said  stock,  made  a  deed  of  assignment  for  the 
benefit  of  creditors  to  Frank  S.  Hastings,  whereby  said 
stock  became  the  property  of  said  Hastings  in  trust  for 
creditors,  and  was  appraised  and  inventoried  as  part  of  the 
assets  of  Charles  F.  Stites;  that  said  Hastings  died  before 
the  estate  was  fully  administered,  and  was  succeeded  by  A. 
E.  Painter  as  trustee,  and  that  said  stock  was  not  publicly 
sold  by  Hastings  and  is  now  the  property  of  Painter,  trustee 
(although  Painter  himself  makes  no  claim). 

It  is  in  evidence  that  Charles  F.  Stites  paid  over  the 
money  for  the  purchase  of  his  note,  and  received  the  col- 
laterals from  Langdale,  acting  as  agent  for  his  son,  W.  N. 
Stites,  who  furnished  the  money;  and  Langdale  testifies 
that  he  so  understood  the  transaction  at  the  time.  The  stock 
was  sold  to  Oliver  by  W.  N.  Stites,  through  B.  H.  Stites, 
attorney  (a  brother  of  W.  N.  and  son  of  Charles  F.),  who 
made  delivery  to  Oliver  in  his  brother's  behalf;  and  the 
endorsement  by  Charles  F.  was  made  at  that  time. 
B.  H.  Stites  testifies  that  he  told  the  assignee,  Hastings,  of 
the  stock  pledged  in  Langdale's  hands  as  collateral,  and'  also 
of  the  purchase  of  the  note  and  stock  by  his  brother  W.  N. 

Hastings,  assignee,  died  in  1901,  and  upon  the  appoint- 
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ment  of  Painter  as  his  successor,  witness  advised  him  of 
these  transactions,  and  Painter  made  no  claim  of  ownership. 
Witness  also  testified  that  he  acted  as  one  of  the  attorneys 
for  the  assigned  estate,  and  that  Hastings  proposed  to  sur- 
render all  claim  against  the  stock  in  the  hands  of  W.  N. 
Stites  in  consideration  of  a  cash  payment  of  $io,  the  sur- 
render and  cancellation  of  the  C.  F.  Stites  note  and  the 
Bassett  collateral  note,  all  of  which  was  done;  and  upon 
delivery  of  these  notes  and  the  cash  payment,  the  assignee, 
Hastings,  gave  a  written  receipt  for  the  notes  and  cash  a 
consideration  for  the  sale  of  all  interest  in  the  forty-four 
shares  to  W.  N.  Stites,  which  receipt  signed  by  Hastings 
is  in  evidence. 

The  inventory  and  appraisement  of  the  estate  filed  in  the 
insolvency  court.  May  28,  1897,  show  real  estate,  $96,795, 
and  personal  estate  (including  the  forty-four  shares  of  stock 
of  the  C.  C.  &  W.  Turnpike  Co.,  appraised  at  $396),  $657 
— ^a  total  of  $97,452 — while  the  schedule  of  debts  and  lia- 
bilities (including  a  debt  to  Mrs.  Sarah  J.  Lewis  of  $229 
and  another  of  $2,000)  aggregates  $53,057.89. 

An  account  filed  by  Hastings,  assignee,  February  13, 
1901,  and  confirmed  March,  1901,  shows  a  credit  to  W.  N. 
Stites  of  $10  cash  received,  which  corresponds  with  the  as- 
signee's receipt  to  W.  N.  Stites  and  must  be  taken  as  relating 
to  the  sale  of  the  stock  in  question. 

The  contention  in  the  case  centers  upon  the  legal  status 
of  the  stock  represented  by  the  certificate  delivered  by 
Charles  F.  Stites  to  Langdale  as  collateral  security  for  the 
note  to  Mrs.  Lewis.  The  defendant  company  claims  that 
by  delivery  of  the  unendorsed  certificate,  the  transaction 
amounted  at  most  to  a  mere  mortgage,  and  that  the  title 
to  the  stock  passed  to  Hastings,  the  assignee;  and  conse- 
quently Oliver  derived  no  valid  title,  inasmuch  as  there  was 
no  public  sale  by  the  assignee.  The  proposition  rests  upon 
the  essential  difference  between  a  "pledge"  and  a  "mort- 
gage," in  that  a  pledge  passes  title,  and  the  mortgage  does 
not;  that  is  to  say,  to  constitute  a  valid  pledge,  the  posses- 
sion must  actually  pass  out  of  the  pledgor,  while  in  the  case 
of  a  mortgage  it  need  not. 
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There  is  some  confusion  in  the  decisions  along  these  lines, 
with  respect  to  "stock,"  which  is  an  intangible  and  undi- 
vided proprietary  interest  in  property,  and  chattel  property 
itself  which  is  tangible.  In  the  latter  case,  possession  of 
the  corpus  is  prima  facie  evidence  of  title  because  it  is  visible 
and  tangible;  while  the  former  must  necessarily  rest  upon 
something  else  as  a  token  of  the  ownership,  to-wit,  a  paper 
certificate  of  the  trustee  or  custodian,  which  must,  upon 
transfer,  carry  with  it  some  evidence  of  intention. 

The  books  generally  agjee  that  a  certificate  of  stock  pos- 
sesses some  of  the  legal  attributes  of  a  note  drawn  to  order ; 
and  a  note  or  bond  payable  to  order  may  be  transferred 
without  indorsement,  the  transferee  taking  thereby  an  equit- 
able title.     Daniel  on  Neg.  Instr.,  664a. 

"If  by  mistake,  accident  or  fraud,  a  note  has  been  omitted 
to  be  endorsed  upon  transfer,  where  it  was  intended  that 
it  should  be,  the  party  may  be  compelled  by  a  court  of  equity 
to  make  the  endorsements,  and  in  case  of  death,  the  execu- 
tor will  be  compellable  to  make  it.  The  assignee  of  a  bank- 
rupt, under  like  circumstances,  may  be  compelled  to  make 
endorsement  of  a  note  transferred  before  bankruptcy." 
Story  on  Prom.  Notes,  120. 

It  is  the  prerogative  and  duty  of  a  court  of  equity  to  look 
through  the  forms  of  transactions  to  the  substance.  The 
testimony  here  clearly  shows  that  in  delivering  the  cer- 
tificate of  stock  to  Langdale,  it  was  the  intention  of  Charles 
F.  Stites  to  make  a  valid  pledge  of  the  stock  represented 
thereby.  Whether  a  separate  power  was  given  with  it,  and 
subsequently  lost,  or  the  endorsement  of  the  certificate 
omitted  by  mere  oversight,  neither  Stites  nor  Langdale  can 
now  remember;  but  the  fact  appears  that  both  supposed  it 
was  properly  transferred,  and  dealt  with  it  accordingly 
through  many  years  without  discovering  any  error.  In  fact, 
the  testimony  leads  to  the  conclusion  that  the  discovery 
was  made  only  when  the  stock  was  sold  to  Oliver,  the 
present  plaintiff,  when  the  endorsement  being  called  for 
was  made  by  Charles  F.  Stites. 

It  is  also  in  evidence,  inferentially  at  least,  that  Hastings, 
the  assignee,  shared  the  same  impression,  as  appears  from 
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his  mode  of  dealing  with  the  stock,  and  particularly  from 
his  receipt,  which  is  as  follows: 

"March  31,  1900. 
"Received  of  W.  N.  Stites,  ten  dollars  ($10),  balance  from 
sale  of  forty-four  (44)  of  Cincinnati,  Columbus  &  Wooster 
Turnpike  Company's  stock,  after,  payment  of  a  certain  prom- 
issory note  given  by  Charles  F.  Stites,  to  Sarah  J.  Lewis  for 
one  thousand  dollars  ($1,000),  dated  June  9,  1902,  and  sub- 
sequently purchased  by  W.  N.  Stites,  for  the  payment  of 
which  said  stock  was  held,  together  with  a  note  given  by 
C.  F.  Bassett  to  Charles  F.  Stites  for  three  hundred  and 
fifty  dollars  ($350)  as  collateral  security.  Said  notes  have 
been  surrendered  to  the  undersigned. 

"F.  S.  Hastings,  Assignee/' 


The  stock  certificate  was  never  in  the  hands  of  the 
assignee;  and  it  is  in  evidence  that  he  knew  of  its  pos- 
session by  Langdale  at  and  from  the  date  of  the  assign- 
ment; so  that  the  fact  of  placing  the  stock  in  his  inven- 
tory and  appraisement  must  be  taken  as  a  memorandum  not 
inconsistent  with  his  belief  that  he  acquired  as  assignee 
merely  the  residual  right  of  a  pledgor;  and  such  unques- 
tionably was  the  limit  of  his  interest  as  assignee. 

Under  these  circumstances,  the  transfer  of  the  certifi- 
cate to  Langdale,  carried  a  title  which  a  court  of  equity 
could  recognize  and  enforce  by  compelling  the  assignee  to 
complete  by  endorsement.  But  the  assignee  could  be  com- 
pelled, simply  because  of  the  obligation  that  rested  upon 
Stites.  The  endorsement,  subsequently  made  by  Stites, 
carried  with  it  no  new  title,  but  was  simply  the  formal  com- 
pletion of  the  old,  the  mere  clerical  correction  of  a  mis- 
take. The  assignment  of  residual  rights  for  benefit  of 
creditors  did  not  deprive  the  assignee  of  the  power  to  cor- 
rect a  mere  mistake ;  and  in  the  ultimate  approval  and  con- 
currence by  the  assignee,  there  was  no  wrong  done  to 
creditors. 

The  assignee  had  a  right  to  confirm  the  pledgor's  waiver 
and  assent  to"  the  sale  to  W.  N.  Stites,  particularly  as  he  evi- 
dently regarded  the  surrender  of  the  Lewis  note,  and  the 
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Basse tt  note,  together  with  the  cash  payment,  as  a  fair  con- 
sideration in  behalf  of  creditors  for  the  release  of  claims  on 
his  part.    22d  Mont,  354,  Thompson  Co.  v.  Durfee. 

Whatever  may  have  been  the  formal  irregularities  of 
these  transactions,  no  fraudulent  purpose  appears,  and  the 
sale  of  the  collateral  after  maturity  of  the  debt,  though  not 
public,  undoubtedly  carried  a  title  that  could  only  be 
impeached  by  the  pledgor  or  his  assignee;  and  the  subse- 
quent waiver  by  both  the  parties  cured  any  defect  arising 
out  of  want  of  notice.  The  sale  by  Langdale  was  a  good 
transfer  of  title  subject  to  the  pledgor's  rights.  81  Ala., 
318,  Brent  v.  Miller, 

And  the  subsequent  waiver  by  the  pledgor,  his  assignee, 
was  in  effect  a  valid  ratification.  58  O.  St.,  598,  Glidden  v. 
Bank;  123  Cal.,  172,  George  v.  Pierce, 

To  the  same  effect,  in  principle,  see  11  Bull.,  72;  26  O. 
St.,  638 ;  52  O.  St.,  499 ;  Jelke  v.  Goldsmith's  Adm'r;  94  U. 
S.,  739,  Jerome  v.  McCarter;  2  N.  Y.  443,  Wilson  v.  Little; 
37  O.  St.,  208,  Dayton  Bank  v.  Merchants  Bank, 

The  case  of  George  v.  Pierce,  123  Cal.,  172,  is  instruc- 
tive in  connection,  as  showing  that  an  assignee  for  the 
benefit  of  creditors  stands  in  the  shoes  of  the  pledgor,  and 
can  not  rightfully  take  possession  of  pledged  property,  if  the 
rights  of  pledgee  can  not  be  questioned  by  pledgor,  that  is 
to  say,  that  the  assignee  can  not  attack  the  sufficiency  of  the 
transfer  to  pledgee  if  the  pledgor  could  not. 

The  case  also  holds,  substantially,  that  actual  and  con- 
tinued change  of  possession  of  the  subject  of  pledge  is 
sufficient  as  against  creditors  of  pledgor.  In  brief,  as 
against  them,  the  open  and  visible  custody  of  property  is 
sufficient  to  sustain  the  validity  of  the  pledge.  See  also: 
2d  Story's  Eq.,  1047;  4  N.  P.,  218,  Lawler  v.  Kell,  Ex,, 
21  O.  S.,  221 ;  National  Bank  v.  Railway;  Jones  on  Pledges, 
etc.,  Section  423. 

Undoubtedly  it  is  the  privilege  and  duty  of  a  corporate 
company  where  not  satisfied  of  the  legality  of  a  transfer 
to  refuse  to  make  it  upon  the  books  until  the  matter  is  ju- 
dicially determined.  It  also  acts  at  its  peril,  and  must  be 
justified,  if  at  all,  by  the  result. 
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In  the  present  case,  I  am  satisfied  that  Oliver  (and, 
incidentally,  W.  N.  Stites)  acquired  a  good  title  to  the 
stock  in  controversy,  and  are  entitled  to  the  relief  demanded, 
and  decree  will  be  entered  accordingly. 

Decree  for  plaintiff;  each  party,  under  the  circumstances 
of  the  case,  to  pay  his  own  costs. 

Burch  &  Johnson,  for  Oliver. 

Harmon,  Colston,  Goldsmith  &  Hoadly,  for  Turnpike 
Company. 


State  of  Ohio,  ex  rel  Wii^on,  County  Solicitor,  v. 
John  H.  Gibson,  Treasurer,  et  al. 

1.  The  act  of  November  14,   1902,  authorizing  a  contract  between 

the  county  treasurer  and  an  outside  party  for  the  collection  of 
forfeited  taxes  and  assessments,  and  the  contracts  made  there- 
under between  the  county  treasurer  and  Wm.  F.  Chambers, 
are  not  invalid  because  the  said  contractor  is  a  county  officer 
not  elected  by  the  people,  nor  because  it  extends  beyond  the 
term  of  the  treasurer  making  it,  nor  because  it  invests  the  con- 
tractor with  sole  authority  to  collect  forfeited  taxes,  nor  be- 
cause the  collection  of  these  taxes  is  farmed  out  to  an  individ- 
ual, nor  because  the  money  for  the  payment  of  the  obligation 
is  not  in  the  treasury  nor  properly  certified  by  the  auditor. 

2.  But  the  law  confines  the  scope  of  such  a  contract  explicitly  to 

forfeited  taxes  for  the  years  prior  to  1899,  and  the  contract  in 
question  violates  this  provision  in  that  it  permits  the  con- 
tractor to  include  current  taxes  accruing  subsequently  year 
by  year. 

Hosea,  J. 

The  amended  petition  alleges  the  making  of  a  contract 
on  or  about  November  14,  1902,  by  the  county  treasurer 
of  Hamilton  county,  with  William  F.  Chambers,  as  follows : 


'County  Treasurer's  Office, 
'Hamilton  County,  Ohio. 
This  article  of  agreement  entered  into  at  Cincinnati, 
Ohio,  this  14th  day  of  November,  1902,  by  and  between 


it' 
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John  H.  Gibson,  as  treasurer  of  Hamilton  county,  Ohio,  act- 
ing by  and  under  authority  vested  in  him  under  Section 
1 104  of  the  Revised  Statutes  of  Ohio,  as  party  of  the  first 
part,  and  William  F.  Chambers,  party  of  the  second  part, 
witnesseth : 

**i.  That  said  party  of  the  second  part  is  hereby  employed 
by  the  party  of  the  first  part  in  accordance  with  said  Sec- 
tion 1104  of  the  Revised  Statutes  of  Ohio,  to  collect  the 
forfeited  taxes  and  assessments  in  the  county  of  Hamilton 
and  state  of  Ohio,  to  the  full  extent  of  the  authority  granted 
by  said  section. 

"2.  The  term  of  said  employment  shall  be  for  a  period 
of  two  years  from  the  final  approval  of  this  agreement,  as 
hereinafter  provided. 

"3.  The  party  of  the  second  part  shall  receive  for  the 
services  rendered  by  him  under  the  contract  compensation 
of  twenty-five  (25)  per  centum  of  the  amount  collected  by 
him  under  this  contract,  the  same  to  be  paid  from  said 
amount  collected  as  may  be  provided  by  law. 

"4.  All  expenses  connected  with  the  collection  of  said 
taxes  and  assessments  shall  be  borne  by  the*  party  of  the 
second  part  and  said  compensation  of  twenty-five  (25) 
per  centum  of  the  amount  collected  and  paid  into  the 
treasury  by  said  party  as  hereinbefore  provided,  shall  be 
in  full  for  all  services  rendered  by  him  and  for  all  sums 
expended  by  him  in  the  performance  of  this  contract. 

"5.  This  contract  shall  be  subject  to  the  approval  of  the 
board  of  county  commissioners  of  Hamilton  county,  Ohio, 
and  subject  to  the  further  approval  as  to  municipal  as- 
sessments by  the  legislative  body  of  any  municipality  in 
said  city  interested  in  such  municipal  assessments. 

"In  witness  whereof,  the  said  parties  acting  as  herein- 
before set  forth,  have  hereunto  set  their  hands  on  the  day 
and  year  hereinbefore  mentioned  in  duplicate,  one  to  be  re- 
tained by  each  party. 

"John  H.  Gibson, 
'^Treasurer  of  Hamilton  County,  Ohio, 
"William  F.  Chambers. 
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"Approved  November  15,  1902. 
"Christian  Bardes, 
"Wm.  a.  Blair,  and 
"C.  C  Richardson, 
''County  Commissioners  of  Hamilton  County,  Ohio, 

"[County  Commissioners'  Seal.]" 

It  is  alleged  that  this  contract  was  made  under  the  act  of 
1902  (R.  S.,  1 104),  and  that  this  law  is  invalid;  but  assum- 
ing the  law  to  be  valid,  the  contract  goes  beyond  the 
intended  scope  of  the  law  in  terms  and  in  the  practical  con- 
struction given  it  by  the  parties  to  it ;  and  the  court  is  asked, 
alternately,  to  enjoin  all  acts  and  payments  under  it  as 
illegal ;  or  to  construe  the  contract  and  enjoin  all  unau- 
thorized acts  under  it. 

The  answer  admits  the  contract;  but  upholds  both  the 
validity  of  the  law  and  the  contract,  and  denies  any  im- 
proper construction  of,  or  operations  under,  the  contract. 

Objection  is  made  to  the  validity  of  the  law  in  question, 
under  Sections  i  and  2,  Article  X,  of  the  Constitution, 
which  provide  in  substance  that  county  officers  shall  be 
elected  by  the  people;  and  the  objection  proceeds  upon  the 
theory  that  the  act  in  question  makes  the  contractor  under 
it  a  "county  officer,'*  and  does  not  provide  for  his  election. 

A  counter  objection  might  be  made  that  injunction  will 
not  lie  against  a  public  officer  alleged  to  hold  under  an 
unconstitutional  law  (21  C.  C,  State,  ex  rel,  v.  Craig  et  at; 
affirmed  in  64  O.  S.,  588). 

Waiving  this  point,  the  act  of  1902  (95  O.  L.,  95)  pro- 
vides that  "the  county  treasurer  shall  have  power  to  con- 
tract with  a  suitable  person  or  persons  to  collect  any  such  de- 
linquent or  forfeited  taxes  *  *  *  and  the  person  or  persons 
contracting  shall  have  the  right  to  proceed  under  this  section 
in  the  collection  of  said  taxes  and  assessments  or  as  other- 
wise provided  by  law." 

The  procedure  contemplated  by  the  act  is  a  civil  action, 
described  and  defined  as  a  remedy  given  the  treasurer  "in 
addition  to  all  other  remedies  provided  by  law."  The 
authority  to  contract  follows  immediately  after,  as  a  part 
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of  the  same  recital.  That  is  to  say,  the  act  formulates  pro- 
cedure at  law  that  may,  and  if  requested  by  the  state 
auditor,  must  be  followed  by  the  treasurer  in  the  collection 
of  delinquent  and  forfeited  taxes;  and  in  immediate  con- 
nection therewith,  authorizes  the  employment  of  a  con- 
tractor in  a  certain  part  of  the  work. 

The  Constitution  of  Ohio  contemplates  three  classes  of 
public  servants,  viz.:  an  "officer"  (properly  so-called),  a 
"public  agent"  and  a  "contractor"  (Art.  II.,  Sec.  29).  I 
have  had  occasion  to  distinguish  between  those,  in  the  case 
of  Burch  V.  Harte,  decided  at  the  present  term,  and  upon 
general  considerations  there  seems  to  be  no  reason  why 
the  contractor  provided  for  in  this  act  should  be  regarded 
as  a  "county  officer."  «  He  is  a  mere  agent  of  the  treasurer 
in  the  performance  of  a  duty,  in  which  special  assistance  of 
this  character  is  appropriately  employed,  and  indeed  is 
indispensable.  Such  agent  has  no  independent  function,  but 
is  a  personal  representative  of  the  treasurer  and  acts  in  his 
name.  He  stands  in  the  relation  of  any  other  employe  con- 
nected with  a  public  office,  who  performs  duties  that,  in  a 
sense,  are  public  and  absolutely  necessary  to  the  adminis- 
tration of  public  business,  yet  do  not  carry  with  them  the 
responsibilities  chargeable  upon  a  public  officer. 

The  case  of  Game  Wardens,  61  O.  St.,  171,  State,  ex 
rel,  V.  Halliday,  presented  very  different  conditions,  to-wit: 
A  statute  conferring  upon  game  wardens  the  independent 
powers  of  justices  of  the  peace,  peace  officers,  with  power 
to  arrest,  seize  property,  etc.,  and  having,  as  the  court 
found,  "an  independent  capacity  clothed  with  sorhe  part  of 
the  sovereignty  of  the  state,  to  be  exercised  in  the  interest 
of  the  public  as  required  by  law. 

Mere  assistants  employed  in  public  business  are  not  pub- 
lic officers,  but  the  agent  or  contractors  contemplated  by 
our  Constitution  (25  O.  S.,  21 — Deputy  Clerk  Probate 
court;  57  O.  St.,  415 — Fireman;  52  O.  S.,  346 — ^Jury  Com- 
missioners; 61  O.  St.,  171 — Clerk  in  Pension  Office;  48  O. 
St.,  142 — Tax  Inquisitor). 

It  is  clear  that  the  act  in  question  does  not  contemplate 
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the  appointment  of  a  county  officer,  and  is  not,  therefore, 
repugnant  to  the  Constitution. 

The  second  objection,  namely,  that  the  contract  is  invalid 
because  it  extends  beyond  the  term  of  the  treasurer  mak- 
ing it,  together  with  the  next,  to-wit,  that  the  treasurer 
has  no  power  to  make  such  a  contract  for  any  definite 
term,  will  be  considered  later  on. 

The  fourth  objection,  namely,  that  the  contract  invests 
the  contractor.  Chambers,  with  "sole  authority**  to  collect 
forfeited  taxes  and  prosecute  suits  in  the  name  of  the 
treasurer,  and  is  therefore  against  public  policy  and  void, 
is  partially  answered  by  the  representative  capacity  of  the 
contractor  as  the  assistant  of  the  treasurer;  but  is  more 
fully  covered  by  the  ruling  of  the  Supreme  Court  in  an 
analogous  case  upon  the  contract-appointment  of  a  tax 
inquisitor,  reported  in  48  O.  St.,  142,  State,  ex  rel,  v. 
Crites,  Auditor,    The  court  there  says : 

"To  hold  that  the  Constitution  prohibits  the  Legislature 
to  authorize  the  officers  of  the  state  or  county  to  employ 
persons  to  assist  in  adding  to  the  tax  duplicate  property 
unlawfully  omitted  therefrom,  is  entirely  too  narrow  a  con- 
struction of  that  instrument.  The  statute  (85  O.  L.,  170) 
relating  to  the  employment  of  a  person  to  ascertain  and 
furnish  the  auditor  information  as  to  omitted  property, 
in  order  to  get  it  upon  the  duplicate,  must  be  regarded 
as  a  part  of  the  general  plan  by  which  the  constitutional 
rule  that  all  property  subject  to  taxation  is  to  be  equally 
taxed  may  be  enforced,  and  therefore  all  contracts  made 
in  accordance  with  its  provisions,  legal  and  valid.'* 

The  close  application  of  the  above  language  to  the  case 
at  bar  will  be  obvious  when  it  is  considered  that  the  col- 
lection of  delinquent  and  forfeited  taxes  must  necessarily 
tend  to  the  equal  and  fair  distribution  of  the  burdens  of 
taxation  in  precisely  the  same  manner  as  does  the  bringing 
upon  the  tax  duplicate  that  which  by  mistake  or  fraud  has 
been  omitted  therefrom. 

The  fifth  objection  is,  that  under  the  contract  the  col- 
lection of  forfeited  taxes,  etc.,  is  farmed  out  to  an  indi- 
vidual, and  that  the  payment  to  him  of  the  percentage  of 
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taxes  collected   as  compensation  under  the  contract  is  a 
gross  misapplication  of  the  public  funds. 

But  this  objection  is  also  very  fully  considered  by  our 
Supreme  Court  in  the  case  last  above  mentioned,  where 
the  contract  provided  in  a  similar  manner  for  a  compen- 
sation of  "twenty  per  cent,  of  the  amount  secured  to  the 
public,"  that  is,  of  the  taxes  recovered  upon  omitted  prop- 
erty brought  upon  the  duplicate.  On  this  point  the  court 
says  (p.  170)  : 

"This  contract  is  claimed  to  divert  the  public  funds  from 
their  proper  objects,  and  is  therefore  illegal.  The  claim 
it  not  w^ell  founded.  The  contract  violates  no  statute  of  the 
state.  On  the  contrary,  it  is  a  contract  expressly  author- 
ized by  an  act  of  the. Legislature,  passed  in  1888,  to  secure 
fuller  and  better  returns  from  \axation.  Nor  is  it  a  diver- 
sion of  the  public  funds;  but  is  rather  a  mode  of  com- 
pensating services  actually  performed  for  the  public;  and, 
to  quicken  the  energies  of  the  servant,  this  compensation 
is  made  to  depend  on  the  efficiency  of  his  services." 

The  sixth  objection  to  the  validity  of  the  contract  is, 
that  the  money  for  the  payment  of  the  obligation  thereby 
incurred  was  not  in  the  treasury,  or  properly  certified  by 
the  auditor  at  the  time  of  making  the  contract  as  required 
by  Section  28^4b,  Revised  Statutes,  nor  had  an  estimate 
been  made  and  a  fund  set  apart  as  provided  by  Sections 
1007  to  1009,  inclusive  (94  O.  L.,  76). 

It  is  a  sufficient  answer  to  note  that  the  contract  in 
question  was  authorized  by  an  act  later  in  date  than  those 
cited,  which,  according  to  well-established  principles,  must 
prevail  for  the  purpose,  and  in  the  instances  contemplated 
by  the  later  law,  over  prior  statittes  that  may  be  incom- 
patible therewith   (City  v.  Holmes  et  al,  58  O.   S.,   104). 

Concluding  this  branch  of  the  case,  there  seems  to  be 
no  tenable  ground  for  holding  the  act  or  the  contract  in 
,  question  invalid  for  any  of  the  reasons  cited.  The  act 
pertains  to  a  branch  of  the  administrative  power  of  the 
state  peculiarly  within  the  province  of  the  Legislature, 
free  from  any  inhibitions  of  the  Constitution,  and  its  gen- 
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eral  principles  and  purposes  have  been  upheld  by  the  high- 
est judicial  tribunal  of  the  state. 

We  come  now  to  examine  more  particularly  the  limi- 
tations of  the  law  in  question  upon  the  contract,  and  also 
the  operations  under  it. 

The  contract  is  drawn  under  the  following  clauses  of  the 
act  in  question: 

"The  auditor  may  place  upon  a  separate  duplicate  the 
forfeited  and  delinquent  taxes  and  assessments  for  the 
years  prior  to  1899,  upon  the  request  of  the  treasurer, 
and  the  validity  and  priority  of  lien  of  such  taxes  and  as- 
sessments shall  not  be  affected  thereby;  and  the  county 
treasurer  shall  have  power  to  contract  with  suitable  person 
or  persons  to  collect  any  such  delinquent  or  forfeited  taxes 
or  assessments  at  a  compensation  which  may  be  deemed 
just  and  proper,  subject  to  the  approval  of  the  county  com- 
missioners, but  in  no  case  to  exceed  twenty-five  (25)  per 
cent,  of  the  amount  collected,  the  expense  of  coUction  under 
such  contract  to  be  borne  by  such  person  or  persons  con- 
tracting," etc. 

The  clause  authorizing  the  contract  has  manifest  refer- 
ence to  that  which  immediately  precedes,  namely: 

"Forfeited  and  delinquent  taxes  and  assessments  for  the 
years  prior  to  1899." 

This  will  clearly  appear  from  the  following  considera- 
tions : 

(i)  The  entire  preceding  part  of  the  section  has  rela- 
tion to  a  different  subject-matter,  namely:  Suits  to  be 
brought  by  the  treasurer  to  collect  unpaid  taxes  or  assess- 
ments, including  "any  special  duplicate  of  delinquent  or 
forfeited  taxes  or  assessents,"  and  prescribing  details  of 
such  proceedings.  This  subject  comes  to  a  natural  ending 
in  the  phrase  "and  the  court  shall  make  such  order  for  the 
payment  of  costs  as  shall  be  deemed  equitable  and  proper." 

Immediately  following  this,  and  without  any  connecting 
word,  comes  the  new  subject  of  the  taxes  for  the  years 
prior  to  1899,  introduced  by  the  phrase  "the  auditor  may 
place  upon  a  separate  duplicate,"  etc. 

The  clause  authorizing  a  contract  for  the  collection  of 
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"any  such  delinquent  or  forfeited  taxes,"  follows  the  latter 
clause,  but  is  connected  with  it  by  the  conjunctive  conjunc- 
tion "and,"  thus  clearly  indicating  an  intended  connection. 
This  relationship  with  what  immediately  precedes  would  be 
plain  enough,  if  the  sentences  were  properly  punctuated 
to  accord  with  the  ideas  expressed;  in  which  case,  the 
entire  portion  of  the  section  relating  to  this  subject,  be- 
ginning with  "the  auditor  may  place,"  would  follow  a 
period,  and  begin  with  a  capital.  But  notwithstanding  the 
manifest  defects  of  punctuation  which  abound  throughout 
the  act,  it  is  clear,  both  by  grammatical  rules,  and  by  the 
relationship  of  ideas,  that  the  words  "any  such  delinquent 
or  forfeited  taxes"  (for  the  collection  of  which  the  treas- 
urer may  contract),  refer  only  to  those  of  the  years  prior 
to  1899,  which  at  the  request  of  the  treasurer  might  be 
placed  upon  a  separate  duplicate,  apparently  for  the  pur- 
pose of  the  contract. 

(2)  This  view  is  confirmed  by  reference  to  the  section 
of  which  the  present  act  is  an  amendment.  There  the 
phrasing  is  the  same,  excepting  that  1879  ^s  referred  to 
instead  of  1899;  and,  after  providing  for  making  a  sep- 
arate duplicate  without  affecting  the  validity  and  priority 
of  lien  of  such  taxes,  it  provides,  that,  in  certain  counties, 
the  prosecuting  attorney  was  to  enforce  the  lien  of  for- 
feited taxes  for  years  prior  to  1879,  ^"^  the  present  amend- 
ment merely  substitutes  for  the  prosecuting  attorney  an- 
other agency,  namely,  a  contractor,  to  be  selected  by  the 
treasurer,  and  changes  the  date  from  1879  to  1899.  The 
entire  sequence  of  words  and  ideas  remains  substantially 
the  same  in  the  amendment,  except  as  I  have  indicated. 
The  added  word  "any,"  before  "such,"  therefore,  is  of 
little  significance,  and  can  not  possibly  operate  to  carry 
back  the  relationship  to  the  general  delinquent  or  forfeited 
taxes  provided  for  earlier  in  the  section.  It  is  as  though 
the  wording  had  been,  "if  there  be  any,"  t.  e,,  forfeited 
taxes,  prior  to  1899;  or,  it  may  have  been  intended  to 
imply  power  in  the  treasurer  to  select  those  which  he 
wished  to  contract  for  of  those  prior  to  1899. 

(3)  The   same   results   follow   a   consideration   of  the 
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history  of  the  statute.  It  was  first  introduced  in  1874  (71 
O.  L.,  82)  for  the  purpose  of  giving  the  treasurer,  in  addi- 
tion to  other  remedies  provided  by  law,  power  to  col- 
lect taxes  by  a  simplified  civil  action  of  a  summary  nature. 
By  subsequent  amendments,  this  was  made  to  include 
any  taxes  carried  upon  a  special  duplicate;  delinquent  and 
forfeited  taxes,  and  finally,  municipal  assessments;  and  in 
1880,  was  added  the  provision  relating  to  forfeited  taxes 
for  years  prior  to  1879,  with  the  special  provision  for 
their  collection  by  the  prosecuting  attorney.  The  amend- 
ment of  1902,  in  this  respect,  simply  altered  the  date  to 
1899,  ^^d  substituted  for  the  prosecuting  attorney  a  con- 
tractor. 

In  all  this,  the  evident  purpose  of  the  statute,  as  ex- 
pressed in  its  earlier  paragraphs,  has  remained  unchanged, 
namely,  to  clothe  the  treasurer  with  new  powers  to  collect 
all  taxes  so  far  as  they  can  be  collected,  by  modes  of 
procedure  prescribed,  but  with  the  addition  of  special 
means  in  the  case  of  stale  forfeitures  based  upon  more 
liberal  compensation  to  an  individual  contractor  stimu- 
lated by  self-interest  to  diligent  eflFort.  The  only  alterna- 
tive construction  would  be  to  hold  that  the  treasurer,  un- 
der this  act,  could  contract  for  all  that  the  act  specifies,  viz., 
"any  taxes  or  assessments  *  *  *  charged  *  *  *  upon  the 
general  or  any  special  duplicate  *  *  *  for  any  purpose 
authorized  by  law  *  *  *  not  paid  within  the  time  pre- 
scribed by  law" — which  savors  strongly  of  the  redtictio  ad 
absurdum. 

I  hold,  therefore,  that  under  the  act  in  question,  a  valid 
contract  can  be  made  only  for  the  delinquent  and  for- 
feited taxes  and  assessments  for  the  years  prior  to  1899; 
that  is  to  say,  taxes  accruing  in  1898,  and  years  prior 
thereto,  which  became  delinquent  and  forfeited,  and  which 
the  treasurer  had  failed  to  collect,  bv  the  ordinarv  means 
at  his  command,  or  as  prescribed  in  the  act,  up  to  the 
date  of  the  contract. 

We  come  now  to  consider  whether  the  contract  as  drawn, 
falls  within  the  authority  of  the  statute  as  thus  defined. 
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and,  if  yea,  whether  the  practical  construction  given  to  it 
by  the  parties  accords  therewith. 

The  first  clause  of  the  contract  defines  its  scope,  and  is 
as  follows: 

*'(i)  The  said  party  of  the  second  part  is  hereby  em- 
ployed by  the  party  of  the  first  part  in  accordance  with 
said  Section  1104  of  the  Revised  Statutes  of  Ohio,  to  col- 
lect the  forfeited  taxes  and  assessments  in  the  county  of 
Hamilton  and  state  of  Ohio  to  the  full  extent  of  authority 
granted  by  said  section." 

It  must  be  admitted  that  this  method  of  drafting  mu- 
nicipal contracts  without  further  definition  of  the  powers 
and  duties  of  the  contractor  under  it,  is  not  to  be  com- 
mended for  the  reason,  among  others,  that  it  may  lead  to 
friction  and  even  litigation  in  determining  its  true  scope 
as  between  conflicting  views  of  the  law  entertained  by  the 
parties  to  it.  Public  contracts,  of  whatever  nature,  should 
be  explicit;  and  it  is  the  duty  of  public  officers  as  rep- 
resenting the  public,  to  make  them  so. 

In  the  present  case,  the  contract  may  be  saved  from 
failure  through  indefiniteness  by  applying  the  principle  "id 
certum  est,  quod  reddi  certum  potest"  and  defined  by  ref- 
erence to  the  statute  as  providing  for  the  collection  of  only 
the  delinquent  and  forfeited  taxes  and  assessments  for  the 
years  prior  to  1899,  and  consequently  as  within  the  scope 
and  intent  of  the  law  as  hereinbefore  defined. 

But  the  testimony  adduced  at  the  hearing  shows  that 
such  is  not  the  practical  construction  given  it.  From  the 
statutes  and  the  practice  of  the  treasurer's  office,  as  shown 
in  evidence,  a  forfeited  tax  list  is  made  every  two  years. 
The  taxes  for  a  given  year  become  a  lien  on  real  estate  in 
April  and  the  auditor  is  required  (Revised  Statutes,  Sec- 
tions 1034  to  1042,  inclusive)  to  make  a  tax  list  and  de- 
liver a  true  copy  or  "duplicate"  thereof  to  the  treasurer 
on  or  before  October  i.  This  tax  is  payable  one-half  in 
December  of  the  same  year,  and  the  remaining  half  in 
June  of  the  following  year.  If  not  paid,  the  treasurer 
may  collect  by  distress,  with  five  per  centum  as  penalty, 
which  is  retained  by  the  treasurer  as  compensation   (Re- 
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vised  Statutes,  Section  1094).  Semi-annual  settlements 
are  had  between  the  auditor  and  treasurer,  in  August  and 
February;  and  at  each  August  settlement,  the  auditor  is 
required  td^take  from  the  duplicate  of  the  previous  Octo- 
ber, a  list  of  all  taxes  which  the  treasurer  has  been  un- 
able to  collect,  and  record  the  same,  together  with  the 
taxes  and  penalty  previously  due,  and  also  those  of  the 
current  year  (Revised  Statutes,  Section  1046),  and  to  for- 
ward an  abstract  of  this  delinquent  list  to  the  auditor  of 
state  (Revised  Statutes,  Section  1053),  and  enter  them  on 
the  duplicate  of  next  year  with  accumulated  taxes  and  pen- 
alties charged. 

After  the  semi-annual  settlement  with  the  auditor,  the 
treasurer  is  authorized  to  take  a  rule  in  the  common  pleas 
against  the  owner,  where  he  has  been  unable  to  collect 
by  distress,  and  this  rule,  when  made  absolute,  has  the 
force  and  effect  of  a  judgment  (Revised  Statutes,  Section 
1097). 

By  further  provisions  of  law,  property  delinquent  at 
the  August  settlement  is  advertised  for  sale,  and  such  as 
is  not  sold,  is  placed  on  the  forfeited  list;  and  this  again 
advertised  and  offered  for  sale  once  in  two  years. 

These  various  proceedings,  and  the  additional  proceed- 
ings contemplated  by  Section  1104,  constitute  a  sifting 
process  in  which  the  treasurer  is  the  active  agent,  and 
results,  or  should  result,  in  the  collection  of  all  but  a 
comparatively  small  residue  of  uncollected  taxes  which  re- 
quire special  knowledge  and  diligence  to  reach  and  bring 
in  and  for  which  the  contract  here  in  question  is  pro- 
vided. 

But  the  testimony  shows  that  the  contractor  is  proceed- 
ing to  collect  upon  the  forfeited  tax  list  of  1902  as  ascer- 
tained and  listed  at  the  August  settlement  of  1901 ;  that  is 
to  say,  taxes  originally  accruing  for  the  year  1900  and 
years  prior  thereto. 

It  is  also  shown  that  the  contractor  is  permitted  to 
include  the  current  taxes  accruing  subsequently  year  by 
yeaf.  This  is  clearly  beyond  the  scope  and  intent  of  the 
law,  which  confines  it  explicitly  to  the  forfeited  taxes  of 
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years  prior  to  1899.  '^he  case  of  The  Commissioners  of 
Hamilton  County  v.  Arnold,  in  65  O.  S.,  479,  is  instruc- 
tive in  point  of  principle: 

"Statutes  enacted  for  the  protection  of  the  public  reve- 
nues," say  the  court,  "are  usually  not  merely  directory,  but 
mandatory.  *  *  *  Each  delinquent  list  must  be  read,  and 
an  employment  made  to  collect  the  same,  but  there  can 
be  no  employment  of  the  collector  to  collect  future  lists. 
*  *  *  His  employment  is  to  collect  the  delinquent  list 
which  has  been  read,  or  some  part  thereof,  and  when  that 
is  done  his  employment  ends." 

A  public  contract,  in  other  words,  must  be  explicit, 
and  it  is  the  duty  of  public  officers,  representing  the  public 
(which  is  the  real  party  to  the  contract),  not  only  to 
make  the  contract  clear  and  explicit  in  the  first  instance, 
but  to  see  that  the  contractor  keeps  clearly  within  its 
proper  bounds.  The  principle  of  the  case  is  that  the 
contract  must  explicitly'  refer  and  be  limited  to  a  subject- 
matter  already  existing  when  the  contract  is  made,  and 
can  not  be  stretched  to  include  what  may  subsequently 
arise. 

There  remains  now  to  be  considered  the  clause  fixing 
the  term  of  employment  at  two  years. 

In  the  county  commissioners'  case  cited  above,  the  Su- 
preme Court  says: 

"The  employment  of  such  collectors  can  not  be  turned 
into  an  office  to  be  held  to  the  end  of  the  treasurer's  term, 
or  for  any  definite  period.  His  employment  is  to  collect 
the  delinquent  list  which  has  been  read,  or  some  part 
thereof,  and  when  that  is  done,  his  employment  ends." 

In  other  words,  the  authority  given  by  law  has  reference 
to  a  certain  thing  to  be  done — specified  work  to  be  per- 
formed— and  not  for  continuing  services.  In  the  present 
case,  however,  the  contract,  referring  directly  to  the  law 
for  its  definition,  is  held  to  be  for  a  specific  thing  contem- 
plated by  the  law;  and  the  time  clause  must  be  construed 
merely  as  a  limitation  of  time  and  not  as  sC  "term  of  em- 
ployment;" that  is  to  say,  the  contractor,  being  author- 
ized to  collect  certain  specific  taxes,   must  do  the  work 
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within  a  certain  time.  The  fact  that  the  period  thus 
designated  overlaps  the  term  of  the  treasurer,  is  not  ma- 
terial, under  prior  decisions  of  this  court. 

In  conclusion,  therefore,  I  must  hold  the  second  cause 
of  action  to  be  maintained.  The  judgment  will  be  for  the 
plaintiff  upon  the  second  cause  of  action. 

The  injunction  order  now  in  force  will  be  modified  to 
accord  with  this  opinion  and  be  made  thereafter  per- 
petual. 

Judgment  for  plaintiff  with  costs. 

F.  C  Ampt,  G,  C.  Wilson  and  O.  B.  Jones,  for  relator. 
Frank  F,  Dinsmore,  contra. 


Mary  Guin  v.  Mirick  et  al. 

The  master  of  a  minor  servant  is  chargeable  with  notice  of  such 
lack  of  capacity  as  is  usual  among  minors  of  the  same  age  to 
understand  and  appreciate  the  perils  to  which  he  is  exposed  in 
the  course  of  his  employment,  and  the  burden  of  proving  a 
greater  capacity  than  this  is  upon  the  master. 

HOSEA,  J. 

This  demurrer  raises  the  question  whether  in  an  action 
against  an  employer  for  injuries  to  an  employe  by  reason 
of  using  a  defective  and  consequently  dangerous  machine, 
the  employe  must  allege  that  he  notified  the  master  of 
the  facts  and  continued  in  the  service  on  the  faith  of  a 
promise  that  he  would  remedy  the  defects;  or  if  defects 
were  unknown,  that  they  were  such  as  could  have  been 
provided  against,  by  exercise  of  ordinary  care  and  pru- 
dence on  the  part  of  the  master. 

The  general  rule,  subject  to  the  above  limitation,  is  that 
the  servant,  by  the  terms  of  his  employment,  is  presumed 
to  assume  the  risks  of  such  injuries  from  accident  as  are 
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incident  to  the  nature  and  character  of  the  employment 
and  against  which  the  master  could  not,  in  the  exercise 
of  ordinary  care,  have  protected  him. 

In  the  present  case,  the  negligence  alleged  was  the 
failure  to  provide  a  proper  guard,  as  part  of  a  machine, 
which  guard  is  commonly  employed  .on  such  machines. 
Presumably,  therefore,  the  defect  was  visible,  and  known 
to  both  employe  and  employer;  and,  ordinarily,  therefore, 
there  could  be  no  recovery  unless  the  employer  promised 
to  remedy  the  existing  defect,  on  the  faith  of  which  prom- 
ise the  employe  continued  to  use  the  machine.     49  O.  S., 

598. 

But  in  this  case,  it  is  averred  that  the  employe  was  of 

"young  and  immature  years,  and  this  fact  was  known 
to  the  employer/'  and  this,  in  effect,  presents  an  allegation 
that  the  negligence  of  the  employer  consisted  in  putting 
the  minor  servant  to  work  at  a  dangerous  and  defective 
machine  knowing  it  to  be  such ;  and  the  question  would  be 
whether  the  servant  knew  of  the  defect;  that  is,  whether 
the  youth  and  immaturity  of  the  plaintiff — who  sues  by 
her  next  friend — was  such  that  she  was  not  capable  of 
knowing  or  appreciating  the  dangerous  condition. 

It  is  well  settled  that  the  rule  limiting  the  liability  of 
masters  applies  to  minor  servants.  That  is  to  say,  that 
the  mere  fact  of  minority  will  not  vary  the  rule,  if  the 
minor  had  capacity  to  take  care  of  himself,  ^nd  knows 
and  can  properly  appreciate  the  risk.  But  it  is  also  set- 
tled that  incapacity  of  a  minor  to  understand  and  ap- 
preciate the  perils  to  which  he  is  exposed  by  the  employ- 
ment, even  if  he  nominally  knew  them — if  they  were 
such  that  a  right-minded  person  would  not  have  allowed 
him  to  be  exposed  to—constitutes  an  exception  to  the 
rule. 

The  master  of  a  minor  servant  is  chargeable  with  notice 
of  such  lack  of  capacity  as  is  usual  among  minors  of  the 
same  age,  if  his  age  is  or  ought  to  be  known  to  the  em- 
ployer; and  the  burden  of  proving  a  greater  capacity  than 
this  is  upon  the  master.  (Sherman  &  Redfield  on  Neg- 
ligence, Section  218.) 


TRUST  CO.  V.  CAMPBELL.  477 

The  only  doubt  in  this  case  arises  from  the  fact  that 
the  allegation  is  confined  to  the  fact  of  minority,  except 
that  the  expressions  used  imply  an  immaturity  of  years, 
which  implies  corresponding  want  of  capacity.  While  a 
fuller  statement  would  have  been  desirable,  as  a  matter  of 
pleading,  it  may  be  held  by  fair  intendment  to  tender  an 
issue. 

Demurrer  overruled. 

Chas.  L.  Hopping,  for  the  demurrer. 

Bates  &  Meyer,  contra. 


The  Union  Savings  Bank  &  Trust  Company  v.  Kate 

W.  Campbell  et  al. 

In  a  partition  suit  the  jurisdiction  of  the  common  pleas  attaches 
to  the  property  for  purposes  of  partition  only,  subject  to  liens; 
and  the  question  of  liens  being  incidental,  the  partition  pro- 
ceeding is  not  a  bar  to  a  suit  to  foreclose  a  mortgage  on  the 
property. 

HosEA,  J. 

Heard  on   demurrer  to  answer. 

The  petition  was  filed  March,  1903,  to  foreclose  mort- 
gage of  real  estate  given  January,  1895,  to  secure  loan  for 
three  years,  on  which  default  was  made  in  1898. 

Euretta  Cook  and  Sallie  L.  Cook  answered,  setting  up 
suit  in  partition  by  these  defendants  in  common  pleas 
court  in  October,  1902 — making  the  plaintiff  and  other 
lienholders  parties,  for  adjustment  and  payment  of  their 
claims — in  bar  of  the  present  suit. 

This  does  not  seem  to  be  another  action  between  the 
same  parties  for  the  same  cause,  as  intended  by  the  code 
The  diflFerence  is  not  technical,  but  substantial.  A  mort- 
gage Henholder  is  entitled,  by  the  nature  and  implied 
terms  of  his  contract,  to  direct  remedy  instituted  and  con- 
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trolled  by  himself.  A  partition  suit  instituted  by  others — 
which  may,  for  aught  that  appears,  include  other  property, 
and  which  may  be  delayed  and  confused  by  many  other 
questions  in  which  he  can  have  no  interest — is  not  an  equiv- 
alent remedy.  Should  the  other  suit  reach  a  conclusion 
first,  and  this  plaintiff  be  paid  off,  it  would  of  course 
terminate  his  suit;  but  the  jurisdiction  of  the  common 
pleas  attaches  to  the  property  for  purposes  of  partition 
only,  subject  to  liens,  and  the  question  of  liens  in  that 
suit  is  purely  incidental  to  the  main  relief.  If  this  lien 
is  first  determined,  in  this  suit,  the  other  court  is  relieved, 
pro  tanto,  and  can  proceed  with  greater  freedom.  I  do 
not  see  that  any  conflict  of  jurisdictions  is  involved. 

Demurrer  sustained. 

C.  K.  Shunk,  for  the  demurrer. 

W.  L.  Granger,  contra. 


Bruns  v.  Franklin  Bank  et  al. 

HOSEA,  J. 

Motion  to  make  petition  more  definite,  etc. 

Suit  is  upon  two  successive  bonds  given  by  the  Franklin 
Bank  and  Henry  Burkhold  to  various  defendants,  includ- 
ing the  present  plaintiff,  in  proceedings  in  error  to  the 
Superior  Court  of  Cincinnati  in  General  Term  and  to 
the  Supreme  Court  of  Ohio,  to  reverse  a  judgment  of  the 
Superior  Court  in  Special  Term,  in  cause  No.  50080. 

The  motion  is  (i)  to  require  plaintiff  to  file  copies  of 
the  bonds;  (2)  to  require  him  to  separately  state  and 
number  the  several  causes  of  action;  and  (3)  to  require 
plaintiff  to  elect  between  said  causes  of  action. 

The  first  branch  of  the  motion  is  governed  by  Section 
5085  of  the  Practice  Code  requiring  that  in  an  action  *  *  * 
founded  on  *  *  *  a  written  instrument  as  evidence  of  in- 
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debtedness,  a  copy  thereof  must  be  attached  to  and  filed 
with  the  pleading. 

The  surety  on  a  bond  is  liable  in. a  secondary  capacity, 
solely  upon  the  bond  as  evidence  of  his  indebtedness. 

The  reasons  are  obvious  why,  in  suits  on  bonds,  the 
statutory  requirement  cited,  applies  with  peculiar  force. 
The  liability  of  a  defendant  depends  very  closely  upon  the 
exact  wording  of  the  bond,  and  full  and  exact  knowledge 
in  this  regard  is,  therefore,  necessary  to  the  preparation 
of  his  defense. 

The  second  branch  is  governed  by  Section  5061  of  the 
Practice  Code.  A  single  cause  of  action  can  not  be  pred- 
icated upon  two  bonds  given  in  successive  steps  of  pro- 
cedure. Each  has  its  appropriate  function  and  covers  its 
specific  part  of  the  damage  sustained.  The  third  branch 
is  not  well  taken. 

The  suit  embraces  two  causes  of  action  not  repugnant 
or  inconsistent. 

Motion  granted  as  to  first  and  second  clauses,  and  de- 
nied as  to  third. 

Burch  &  Johnson,  for  the  motion. 
A,  J.  Cunningham,  contra. 


Alfred  M.  Cohen  et  al  v.  Henry  A.  Nurre  et  al. 

HOSEA,  J. 

Heard  on  motion  to  make  petition  more  definite,  etc. 

The  motion  seems  to  be  well  taken.  The  suit  is  bv 
a  receiver  of  a  foreign  corporation  appointed  here  and  pro- 
ceeds upon  assumptions  that  may  be  good  under  Ohio  law 
in  respect  to  Ohio  Corporations,  but  are  not  necessarily  so 
under  the  laws  of  West  Virginia  as  to  their  own. 

So  far  as  appears,  the  suit  is  an  original  one  as  to  these 
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defendants;  and  it  is  entirely  proper  that  the  receivers 
should  be  required  to  plead  the  circumstances  of  the  pre- 
vious suit  in  so  far  as  may  be  required  to  clearly  show 
the  nature  and  extent  of  their  authority;  and  also  to  show 
the  legal  basis  of  the  liability  of  the  defendants  as  claimed. 

The  parties  sued  here  are  not,  apparently,  the  original 
subscribers  to  the  stock  (at  least,  the  petition  does  not 
so  allege)  ;  and  it  may  be,  that,  by  the  laws  of  West  Vir- 
ginia, a  transferee  of  stock  for  value  is  not  liable,  in  place 
of  the  original  subscriber,  for  prior  debts  or  unpaid  sub- 
scriptions. Should  this  be  the  law  of  West  Virginia,  the 
call  upon  defendants  for  such  unpaid  balance  would  be 
nugatory. 

For  like  reasons  the  grounds  of  liability  to  refund  divi- 
dends should  be  particularized. 

The  case  is  peculiar  in  this:  That  liabilities  of  stock- 
holders are  determined  by  the  law  of  the  parent  state,  and 
the  receivers  in  this  case  must  proceed  according  to  those 
laws,  to  enforce  such  liabilities  as  thereby  exist. 

They  are,  to  all  intents,  in  the  same  relation  to  these 
defendants  as  if  they  had  been  appointed  under  proceed- 
ings in  the  parent  state,  and  had  come  into  this  jurisdic- 
tion for  like  purposes,  by  comity  of  our  tribunals. 

Motion  granted. 

Edzvard  /.  Dempsey,  for  the  motion. 

Cohen  &  Mack,  and  Ciishing,  Ireton  &  Btisch,  contra. 


Joseph  H.  Dieckman  Jr.,  v.  The  Commercial  Tribune 

Co. 

Hosea,  J. 

Heard  on  motion  to  strike  out. 

So  far  as  the  innuendo,  by  the  words  ''that  the  plaintiff 
had  been  guilty  of  acting  the  role  of  detective  and  of  as- 
sisting a  detective  agency''  seeks  to  convey  the  idea  that 
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the  article  charges  plaintiff  with  assisting  a  detective  agency 
by  assuming  a  part — ^that  is,  falsely  impersonating  a  detec- 
tive— it  does  not  explain,  but  contradicts  the  article  quoted. 
The  article  describes  Dieckman  as  "of  the  Grannan  Detec- 
tive Agency/'  which  can  only  mean  that  he  is  a  detective 
and  a  member  of  said  agency. 

The  office  of  the  innuendo  is  to  connect  the  plaintiff 
with  the  article  and  to  explain  ambiguous  terms.  It  can 
not  be  used  to  enlarge  or  prevent  a  meaning  clearly  ex- 
pressed (8  Q.  B.,  825;  7  Q.  B.,  280). 

The  words  first  above  quoted  must  be  stricken  out  as 
impertinent;  and  it  is  so  ordered.  Motion  granted  in  part; 
denied  in  part. 

Thomas  L.  Michie,  for  plaintiff. 

Pogue  &  Pogue,  for  the  motion. 


The  National  LaFayette  Bank  et  al  v.  George  E. 

Scott  et  al.- 

1.  A  suit  by  creditors  of  an  insolvent  firm  to  set  aside  a  transfer 

made  by  one  of  the  partners  to  his  wife  can  not  be  main- 
tained, where  the  petition  makes  no  reference  to  prior  efforts 
to  realize  upon  the  debt  out  of  the  partnership  property,  and 
does  not  allege  solvency  or  any  other  fact,  justifying  proceedings 
directly  against  the  individual  property  of  one  of  the  partners. 

2.  Partnership  obligations  are  of  a  joint  nature,  and  the  taking  of 
a  judgment  against  one  of  the  joint  obligors  operates  as  a 
discharge  of  the  others  from  liability;  and  this  is  true  where 
the  debt  is  an  unquestioned  partnership  liability,  notwithstand- 
ing it  is  evidenced  by  the  individual  notes  of  the  partners. 

3.  Technical  responsibility  of  a  partner  for  disaster  to  a  solvent 

business  will  not  be  accepted  as  indicating  a  fraudulent  pur- 
pose on  the  part  of  such  partner  in  transferring  his  property 
while  the  business  was  still  solvent. 

HosEA,  J. 

The   suit   is  brought  by  creditors   of  the   late  firm  of 
George  Scott's  Sons,  to  set  aside  a  transfer  of  the  family 
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residence  property  of  George  E.  Scott,  made  by  him  to 
his  wife  on  July  7,  1900,  as  being  in  fraud  of  the  rights  of 
creditors;  and  to  subject  said  property  to  their  claims. 

The  bank  sues  upon  a  debt  of  about  $6,000,  based  upon 
notes  signed  by  individual  partners — George  E.  and  Sam- 
uel J.  Scott — to  and  endorsed  by  the  firm.  It  is  pleaded 
as,  and  in  fact  is,  a  partnership  debt;  as  are  the  claims 
of  the  Winifrede  Coal  Company  and  the  Eagle  White  Lead 
Company,  who  are  joined  in  the  suit.  The  only  right  of 
action  against  George  Scott  individually,  therefore,  is  based 
upon  the  legal  liability  of  a  partner  for  the  firm  debt. 

Certain  questions,  therefore,  suggest  themselves  at  the 
outset  as  preliminary  to  the  consideration  of  the  question 
of  fraudulency  in  the  transfer  of  the  property  by  Scott  to 
his  wife. 

The  petition  makes  no  reference  to  any  prior  efforts  to 
realize  the  debt  out  of  the  partnership  property;  nor  does 
it  allege  insolvency,  or  any  other  fact  that  might  serve  to 
explain  the  omission  and  justify  a  proceeding  directly 
against  the  individual  property  of  George  E.  Scott  as  a 
partner;  nor  does  it  state  any  other  fact  or  reason  for 
ignoring  the  rule  requiring  a  firm  creditor  to  first  exhaust 
the  partnership  assets.  The  present  suit  asks  the  aid  of 
a  court  of  equity  in  what  is  properly  a  supplementary  pro- 
ceeding against  the  individual  partner  to  enforce  the  col- 
lection of  a  debt  against  a  finn. 

It  is  well  settled  that  equity  will  not  lend  its  aid  to 
subject  the  estate  of  one  partner  to  a  judgment  against 
a  firm  while  the  joint  property  is  not  exhausted;  still  less 
will  it  do  so  where  it  does  not  affirmatively  appear  that 
the  proper  legal  steps  have  been  taken  and  have  failed  to 
secure  payment  of  the  debt,  or  that  some  impediment  or 
good  reason  exists  for  not  taking  such  steps. 

The  partnership  property  is  the  proper  fund  for  the 
payment  of  partnership  debts,  and  must  be  resorted  to 
before  the  separate  property  of  partners  can  be  reached 
through  the  agency  of  a  court  of  chancery.  3  Ohio,  p. 
287,  Hubbell  V.  Perrine;  Lindley  on  Partnership,  *p.  744,. 
et  alia. 
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What  is  said  above  applies  equally  to  all  the  creditors 
who  appear  in  the  suit.  There  is  another  objection  which 
applies  only  to  the  claim  of  the  National  LaFayette  Bank. 

It  appears  in  testimony  that  the  bank  previously  brought 
a  suit  in  this  court  against  the  partnership  and  the  indi- 
vidual partners,  upon  the  identical  claiip  presented  here; 
and  that  in  said  suit  it  took  a  personal  judgment  against 
Samuel  J.  Scott,  a  partner,  for  the  entire  sum;  that  an 
execution  was  ordered,  and  that  an  order  was  also  entered 
directing  the  sheriff  to  hold  a  certain  fund  in  his  hands, 
belonging  to  said  Samuel  J.  Scott,  subject  to  the  order 
of  the  court  in  the  case  referred  to;  and  this  seems  to  be 
all  that  has  been  done  so  far. 

These  facts  bring  into  operation  another  well-established 
rule  of  law,  namely,  that  where  a  joint  obligation  is  sued 
upon  and  a  judgment  taken  against  one  of  the  joint 
obligors,  such  judgment  operates  to  discharge  the  others 
from  liability.  This  is  so  for  the  reason  that  the  parties 
are  bound,  in  law,  in  respect  of  one  and  the  same  debt; 
and  if  judgment  is  entered  upon  the  debt,  the  claim  is 
merged  in  the  higher  security  of  the  judgment. 

Partnership  obligations  are  of  this  joint  nature,  and 
fall  within  this  rule.  Lindley  on  Partnership,  *i9i-2,  p. 
25s ;  Shumaker  on  Partnership,  342. 

This  principle  was  accepted  and  applied  in  18  O.,  307, 
Sloo  V.  Lea,  and  has  been  recognized  in  subsequent  cases, 
to-wit:  20  O.,  344-351 ;  Reynolds  v.  Stansbury  et  al;  5  O. 
S.,  34,  Clinton  Bank  v.  Hart;  35  O.  S.,  270,  Avery  v.  Van 
Sikle;  42  O.  S.,  11,  Yoho  v.  McGovem, 

The  facts  that  the  notes  constituting  this  debt  sued  upon 
by  the  bank  were  signed  by  the  individual  partners,  makes 
no  difference.  Equity  looks  through  the  form  of  trans- 
actions to  the  substance.  Not  only  is  the  debt  sued  upon 
here  as  a  whole  and  as  a  partnership  debt,  but,  in  the 
other  suit,  circumstances  are  pleaded  showing  that  the 
money  was  borrowed  expressly  for  firm  uses — ^the  trans- 
action being  put  in  the  form  of  individual  notes  for  firm 
purposes.  And  it  is  also  clear,  from  the  testimony  in 
this  case  of  the  bank  president,  Mr.  Goodman,  that  the 
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credit  was  given  to  the  firm  as  such,  and  not  to  the  in- 
dividual partners. 

This  debt,  upon  such  a  state  of  fact,  is  unquestionably 
a  partnership  liability  and  subject  to  all  the  limitations 
governing  such  liability,  notwithstanding  it  stands  upon 
the  individual  notes  of  partners.  33  O.  S.,  7,  McRee  v. 
Hamilton;  4  C.  C,  195,  Merchants  Bank  v.  Little;  8  C.  C, 
532,  First  National  Bank  v.  Stiles. 

Under  the  operation  of  these  established  principles,  the 
plaintiffs  and  cross-petitioners  have  not  shown  their  right 
to  maintain  this  suit  or  to  have  granted  to  them  the  relief 
sought;  but  in  justice  to  all  parties,  I  have  carefully  con- 
sidered the  main  question  upon  a  wholly  independent  basis, 
and  will  state  my  conclusions  and  the  reasons  therefor. 

The  law  of  England,  whence  we  derive  our  statutes  re- 
lating to  conveyances  in  fraud  of  creditors,  has  always  been 
severe  and  strictly  administered.  It  is  quite  within  the 
memory  of  some  yet  living  that  the  principle  of  imprison- 
ment for  inability  to  pay  a  debt — a  principle  whose  evils 
were  so  forcibly  exposed  by  Dickens'  touching  story  of 
Little  Dorrit — ^has  been  laid  aside  in  English  jurispru- 
dence as  obsolete,  in  recognition  of  the  higher  considera- 
tions of  the  public  good,  excepting  only  where  by  actual 
and  intentional  fraud,  a  man  has  forfeited  his  right  to 
consideration  under  more  beneficent  modem  statutes  and 
adjudications. 

But  even  under  the  English  decisions  of  a  quite  recent 
period,  much  of  the  old  spirit  of  harshness  prevails;  and, 
influenced  by  these  decisions,  our  own  courts,  in  some  in- 
stances, have  felt  constrained  to  apply  rules  which  prob- 
ably would  not  obtain  to-day  upon  the  same  state  of  fact. 
Without  dwelling  further  here  upon  the  more  lenient — 
or,  at  least,  more  discriminating — attitude  of  modem  courts 
of  equity  (which  will  be  found  very  fairly  stated  in  Vol. 
14,  Am.  &  Eng.  Encyc.  of  Law,  p.  304),  I  will  call  at- 
tention to  a  few  considerations  that  are  controlling  factors 
in  their  examination. 

The  statute  upon  which  this  suit  proceeds  is  Section 
6343  of  the  Revised  Statutes,  as  amended  A{)ril  26,  1898; 
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and  relates  to  a  conveyance  or  transfer  made  in  contem- 
plation of  insolvency,  or  with  intent  to  prefer  one  or  more 
creditors  to  the  exclusion  of  others,  or  with  intent  to 
hinder,  delay  or  defraud  creditors,  etc. 

It  is  an  elementary  principle  that  fraud  or  fraudulent 
intent  will  not  be  presumed.  It  must  be  pleaded  and 
proved  as  a  fact.  But  in  cases  of  fraudulent  conveyance 
an  intent  may  be  held  to  exist  by  force  of  circumstances, 
where  perhaps  no  conscious  purpose  existed,  under  the 
rule  that  a  man  must  be  held  to  intend  the  natural  and 
inevitable  consequences  of  his  acts. 

Again,  insolvency,  in  these  cases,  is  frequently  to  be 
judged  of  by  the  after  event ;  and,  usually,  if  it  takes  place 
shortly  after  the  making  of  the  conveyance,  it  is,  under 
the  English  authorities,  sufficient  proof  of  fraudulent  in- 
tent at  the  time.  American  authorities,  however,  recog- 
nize an  exception  where  a  man  is  perfectly  solvent  at 
the  time  of  the  transfer,  but  is  afterwards  rendered  in- 
solvent through  unexpected  losses  which  could  not  have 
been  reasonably  reckoned  on  at  the  time  of  the  conveyance. 
Bump  on  Fraudulent  Conveyances,  Section  254;  i  Bailey, 

575. 

And,  indeed,  the  fair  and  just  nile,  as  it  seems  to  me, 

is  that  the  inquiry  should  be  limited  to  the  circumstances 

of  the  grantor  at  the  time.     (Bump  on  Fraudulent  Con- 

•    veyances.   Sections  263-265.)     And  this  I  understand  to 

be  the  rule  in  Ohio.     15  O.,  108,  Miller  v.  Wilson. 

Conveyances  of  this  nature  are  frequently,  however,  vol- 
imtary  conveyances;  those  made  without  a  valuable  con- 
sideration ;  such,  for  example,  as  a  gift  to  a  wife  or  child 
in  consideration  of  love  and  affection ;  and,  naturally,  in 
such  cases  a  more  careful  scrutiny  of  the  facts  and  perhaps 
a  somewhat  more  exacting  enforcement  of  the  rule  is  de- 
manded. This  is  illustrated  in  the  case  of  Miller  v.  WU^ 
son,  supra,  where  the  court  say  (p.  114)  : 

"It  is  claimed  by  the  complainants  that  a  voluntary 
conveyance,  for  the  consideration  of  natural  love  and  af- 
fection, can  not  be  sustained,  if,  at  the  time,  the  grantor 
is  involved  in  debt.     Decisions  to  this  effect  have  unques- 
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tionably  been  made. in  England,  and  probably  such  is  the 
law  in  that  country.  And  such  seems  to  have  been  the 
decision  of  Chancellor  Kent,  in  a  case  decided  by  him  in 
the  state  of  New  York,  3  Johns.  Ch.,  481.  We  do  not, 
however,  conceive  this  to  be  the  correct  rule  as  generally 
established  in  this  country.  A  m§n  may  make  an  ad- 
vancement to  his  child,  although  at  the  time  in  debt,  pro- 
vided he  has  sufficient  property  remaining  to  satisfy  such 
subsisting  debts.  And  if  the  advancement  is  made  under 
such  circumstances,  it  can  not  be  impeached  by  subsequent 
creditors,  merely  because  it  is  voluntary.  A  person  claim- 
ing under  such  advancement  must  be  prepared,  however, 
clearly  and  conclusively  to  show  that  there  was  other  prop- 
erty sufficient  to  pay  all  subsisting  debts." 

See  also  5  O.  S.,  121 ;  23  O.  St.,  493 ;  52  N.  Y.,  Superior 
Court,  394. 

Similar  views  are  expressed  in  2  O.  S.,  374,  Crnmpacker 
V.  Kuglcr.  And  this  is  but  an  application  of  the  principle 
that  a  man  should  be  just  before  he  is  generous. 

But  there  is  another  class  of  cases  which  do  not  call  for 
the  application  of  these  stricter  principles,  namely:  con- 
veyances made  in  personal  good  faith  to  a  wife  upon  the 
consideration  of  advances  previously  made  to  the  hus- 
band, or  by  way  of  mortgage  to  secure  a  bona  fide  indebt- 
edness to  her. 

In  3  N.  P.,  311,  German  A'a/.  Bank  v.  Gunther,  a  wife's 
advances,  with  interest,  were  protected  as  a  lien;  and  in 
40  O.  S.,  287,  a  mortgage  given  to  secure  a  bona  fide  in- 
debtedness to  a  wife  was  held  good, — in  both  cases  against 
the  claims  of  creditors.  And  this  rule  is  generally  recog- 
nized. 102  N.  C,  413;  78  Ala.,  555;  136  Ind.,  319;  84 
Iowa.  598;  183  Penn.,  219;  73  Mich.,  loi ;  )5o  Bui.,  316; 
71   Ind.,  459. 

And  the  homestead  allowance  of  $500  may  be  allowed 
out  of  the  proceeds,  even  if  the  conveyance  is  set  aside. 
5  O.,  293 ;  34  O.  S.,  645 ;  41  O.  S.,  206. 

And  the  wife's  dower  is  also  protected.  Waite  on  Fraud. 
Cov.,  Section  315;  108  U.  S.,  66;  130  Mass.,  407. 

Coming  now  to  the  consideration  of  the  actual  circum- 
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stances  attending  the  transfer  here  in  question,  the  follow- 
ing seem  to  me  the  decisive  facts  upon  the  testimony  ad- 
duced. 

The  firm  of  George  Scott  &  Sons,  upon  the  death  of 
the  elder  Scott  in  about  1888,  was  succeeded  by  the  firm 
of  George  Scott  s  Sons,  in  which  a  son-in-law,  Waite,  be- 
came a  one-fourth  partner.  The  business  of  a  pottery  had 
been  long  and  successfully  carried  on  by  the  elder  Scott; 
and,  upon  his  death,  the  real  estate  of  the  plant  was  in- 
herited by  the  two  sons,  George  E.  and  Samuel  J.  Scott, 
and  a  daughter,  Mrs.  Waite  (in  thirds).  The  business 
was  large,  and  its  capital  ample  and  its  credit  good.  The 
brother-in-law,  Waite,  appears  to  have  been  a  disturbing 
factor;  and  soon  after  the  date  of  the  transfer  in  question, 
suits  were  brought,  one  by  Waite  to  dissolve  the  partner- 
ship and  settle  its  indebtedness,  and  the  other  by  the  Scotts 
to  partition  the  real  estate. 

In  the  former  suit,  in  July,  1900,  it  appeared  from  the 
books,  when  receivers  took  charge,  that  the  assets  were 
$59,215.17  and  the  liabilities  $18,874.33;  and  George  E. 
Scott  is  credited  with  $14,804.17  capital,  with  a  personal 
credit  of  $1,818.38,  making  $16,623.35.  An  inventor^'  and 
statement  of  assets  and  liabilities  was  made  in  September 
by  direction  of  the  receivers,  and  showed  assets  of  $43,000, 
and  liabilities  of  $18,864.13;  and  net  capital  to  the  crodit 
of  George  E.  Scott  of  $8,723 ;  and  this  is  the  or  ly  tangible 
evidence  of  the  actual  condition  up  to  that  time. 

These  suits  were  amicable  in  the  sense  of  being  intended 
by  the  parties  to  settle  their  own  affairs  and  enable  them 
to  rearrange  the  business  upon  a  basis  more  satisfactory 
and  harmonious  as  between  themselves,  and  manifestly 
with  no  thought  of  wrong  to  creditors. 

This,  then,  must  be  accepted  as  the  condition  of  aflFairs 
at  the  time  of  the  conveyance  in  dispute;  and,  even  sup- 
posing that  the  intention  to  file  these  two  suits  existed  at 
that  time,  there  was  then  no  insolvency. 

The  lot  in  dispute  was  bought  by  George  Scott  in  1889 
from  personal  accumulations;  and,  as  the  building  of  the 
house  progressed  in  the  same  year,  the  wife  contributed 
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from  money  of  her  own — ^largely  received  from  her  moth- 
er— about  $2,000  to  $2,500,  as  testified  by  husband  and 
wife.  Upon  cross-examination — and  as  requested  by 
plaintiff's  attorney — ^the  wife  brought  into  court  a  personal 
memorandum  book  showing  entries  as  follows :  At  various 
dates  in  1889,  $830  paid  to  the  carpenter;  $75  to  the  stone- 
mason; $370  to  blank;  $330  to  the  carpenter;  and  $150 
for  mantels,  making  a  total  of  $i,7S5;  and  in  1896,  $150 
for  a  furnace,  making  a  grand  total  of  $1,905;  and  testi- 
fied, in  corroboration  of  more  general  statements  of  the 
husband,  that  these  were  paid  for  and  during  the  con- 
struction of  the  house. 

The  husband  further  testified  that  he  always  regarded 
the  house  as  hers,  and  that  the  yearly  taxes  on  the  same 
had  been  paid  by  her. 

A  rough  calculation  will  show  that  the  advances  of 
1889  at  6  per  cent,  swelled  in  1900  to  $2,910.30,  and  that 
of  1896  to  $186;  making  a  total  of  $3,096.30,  taking  no 
account  of  the  taxes,  which  are  not  detailed  in  the  evidence. 
This  is  something  more  than  a  mere  unsecured  indebted- 
ness  of  a  wife  that  would  place  her  on  a  par  with  other 
creditors.  It  was  money  advanced  on  the  faith  of  the 
property  itself,  actual  purchase  money  advanced  under  cir- 
cumstances and  upon  such  an  understanding  as  gave  her 
a  lien  in  equity,  at  least  to  the  extent  of  her  advances  with 
interest,  and,  in  fact,  made  the  husband  her  trustee  of  the 
title  for  her  benefit. 

Now  in  the  suit  of  the  Apollo  Building  Association  to 
foreclose  a  mortgage  made  in  1900,  the  property  was  ap- 
praised at  $3,000,  which  is  the  only  evidence  of  value  of 
the  property  at  a  point  of  time  near  the  date  of  the  trans- 
fer. 

Upon  this  state  of  facts,  it  being  conceded  that  there 
was  in  the  transfer  no  fraud  actually  intended,  the  con- 
tention of  the  plaintiffs  must  fail,  unless  the  subsequent 
events  prove  that  the  favorable  conditions  thus  shown  by 
the  testimony  to  exist  at  the  time  of  the  transfer  were  ap- 
parent, and  not  real;  and  that  creditors  were  in  fact  ac- 
tually defrauded. 
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« 

The  facts  thus  urged  are: 

(i)  That  it  appears  by  a  statement  of  the  expert  ac- 
countants, in  the  partnership  suit,  that  for  some  years 
prior  to  1900  the  profit  and  loss  account  showed  a  preponder- 
ance of  loss  in  a  large  sum.  But  this  raises  no  inference 
of  insolvency  against  the  inventory  of  tangible  assets  in 
1900  of  $43,000,  with  a  total  indebtedness  of  much  less 
than  one-half  that  amount,  about  $18,800. 

(2)  That  upon  the  receiver's  sale  of  the  partnership 
assets  about  a  year  and  a  half  later,  after  an  unsuccessful 
effort  of  the  receivers  to  run  the  business,  they  sold  the 
machinery  for  $3,100,  about  one-tenth  of  the  appraisement, 
and  the  total  assets  for  but  little  over  this  amount,  some- 
thing over  $5,000  in  all. 

Mr.  Scott  testifies  to  the  ignorance,  improvidence  and 
wastefulness  of  the  receivers'  management,  and  the  injury 
to  and  deterioration  of  the  machinery  in  their  charge,  as 
accounting  for  this  discrepancy.  But  this  is  not  a  suf- 
ficient exj>lanation. 

The  real  explanation,  apparently,  is  the  divided  owner- 
ship of  the  pottery  real  estate  and  buildings,  and  its  ma- 
chinery and  apparatus  equipment,  two  necessary  parts  of 
a  valuable  property  considered  as  a  whole,  each  useless 
and  comparatively  worthless  when  separated. 

It  is,  perhaps,  not  the  province  of  the  court  to  comment 
on  the  apparent  absence  of  good  judgment  manifested 
in  the  proceedings  which  led  to  such  disastrous  results,  by 
those  directly  concerned  in  them;  but  it  is  fairly  pertinent 
in  the  present  connection  to  say  that  it  is  surprising  that 
the  creditors,  who  must  have  known  of  these  proceedings, 
should  have  stood  by  and  made  no  effort  to  secure  their 
claims  by  preventing  the  sacrifice,  at  least  upon  the  theory 
that  the  pottery  property,  as  a  whole,  including  the  real 
estate,  which  had  been  so  long  used  in  the  business,  and 
formed  the  basis  of  its  credit,  was  partnership  property 
and  subject  to  payment  of  their  debts,  under  well-estal - 
lished  doctrines. 

But  I  do  not  see  in  this  ultimately  disastrous  result  any 
such  connection  with  the  conditions  existing  in  July,  1900, 
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as  that  such  results  could  have  reasonably  been  antici- 
pated by  George  E.  Scott,  or  any  man  of  ordinary  busi- 
ness prudence.  Even  considering  that  he  is  technically 
responsible  for  the  disaster,  as  a  party  in  interest  with 
those  whose  foolish  acts  precipitated  the  catastrophe,  still 
it  can  not  be  said  that  it  indicates  any  fraudulent  purpose. 
The  case  of  Samson  may  be  a  precedent  or  showing  t)iat 
a  man  may  intentionally  pull  down  a  temple  on  himself 
that  others  may  be  injured;  but  it  is  beyond  reason  that  a 
man  would  pull  down  the  temple  of  his  own  fortunes  to 
defraud  an  ordinary  creditor.  Therefore,  I  do  not  see  that 
these  subsequent  facts  alter  the  evident  situation  attending 
Scott's  transfer  to  his  wife  in  July,  1900. 

Upon  all  the  testimony  in  the  case,  and  upon  the  law 
as  clearly  applicable  thereto,  I  am  constrained  to  hold  that 
the  equities  of  the  case  are  with  the  defendants,  George 
Scott  and  Sophia  Scott,  and  judgment  is  rendered  ac- 
cordingly. 

I  am  satisfied  that  the  mortgage  of  the  Apollo  Building 
Association  was  made  and  taken  in  good  faith,  and  that 
it  should  not  be  disturbed,  as  the  law  provides. 

Maxzvell  &  Ramsey,  Dempsey  &  Fridman  and  Kclley  & 
Follett,  for  plaintiffs. 

/.  H.  Charles  Smith,  for  defendants. 
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The  Cincinnati  Railroad  Omnibus  Company  v.  Louise 

E.  Tahse. 

1.  When  a  wagon  is  moving  along  the  street  of  a  citj^  with  a  rope 

trailing  behind,  the  law  raises  a  presumption  that  it  is  due  to 
the  negligence  of  the  owner  or  his  agent,  and  the  burden  of 
proof  is  upon  the  defendant  to  remove  such  presumption  of 
negligence. 

2.  Such  presumption  is  not  conclusive  on  the  subject  of  negligence, 

however,  and  if  the  defendant  shows  by  a  preponderance  of 
the  testimony  that  it  exercised  the  care  that  an  ordinarily  pru- 
dent person  would  have  exercised  with  regard  to  the  rope, 
the  presumption  of  negligence  is  overthrown,  and  it  is  the  duty 
of  the  jury  to  find  for  the  defendant.  But  if  the  defendant 
does  not  remove  this  presumption  by  a  preponderance  of  testi- 
mony that  such  care  was  used,  then  it  is  the  duty  of  the  jury 
to  find  the  defendant  guilty  of  negligence. 

3.  A  charge  to  the  jury  that  the  plaintiff  is  entitled  to  "full  com- 

pensation," instead  of  "reasonable  compensation,"  -is  correct. 
Pittsburg  L.  &  E.  R.  R.  Co.  v.  Congwahr,  22  W.  L.  B.  280, 
282  (affirmed  by  the  Supreme  Court),  followed. 

HosEA,  J.;  Ferris^  J.,  concurs;  Pfleger,  J.,  concurs  in 
the  result,  but  not  fully  in  the  reasons. 

This  case  comes  into  this  court  from  the  Special  Term, 
upon  a  number  of  assignments  of  error  and  on  overwhelm- 
ing list  of  citations  in  the  briefs  of  counsel.  The  facts 
in  the  case  are  substantially  as  follows: 

One  of  the  defendants*  wagons,  in  charge  of  a  driver 
and  employed  in  transferring  baggage  to  and  between 
the  railway  stations  in  Cincinnati,  while  passing  along 
Fifth  street  westwardly,  one  evening  after  dark,  had  at- 
tached to  and  dragging  after  it  upon  the  ground  a  rope 
about  fourteen  feet  long,  used  ordinarily  in  tying  trunks 
upon  the  wagon  when  piled  up  in  quantities.  People  at 
that  hour  were  hurrying  homeward  after  the  labors  of 
the  day;  and  the  defendant,  being  momentarily  detained 
by  the  wagon  as  it  passed  over  the  crossing  at  the  east 
side  of  Vine  street  going  westwardly,  attempted  to  cross 
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the  street  immediately  behind  the  wagon.  In  so  doing 
she  was  caught  and  thrown  down  by  the  rope,  which,  in 
some  way,  became  fastened  about  her  ankle,  and  was 
dragged  some  distance,  and  sustained  injuries  of  an  ex- 
tremely serious  nature,  and  of  a  permanent  character. 

The  petition,  filed  by  plaintiff,  alleged  the  circumstances 
above  narrated  and  averred  that  she  was  injured  by  the  neg- 
ligence of  defendant  in  permitting  a  rope  to  trail  behind 
the  wagon  in  the  street.    The  answer  was  a  general  denial. 

The  charge  of  the  court  contained  the  following,  to 
which  exception  is  taken: 

"When  a  wagon  is  moving  along  the  street  of  a  city 
with  a  rope  trailing  behind,  the  law  raises  a  presumption 
that  it  is  due  to  the  negligence  of  the  owner  or  his  agent, 
and  the  burden  of  proof  is  upon  the  defendant  to  remove 
such  presumption  of  negligence. 

"Such  presumption  is  not  conclusive  on  the  subject  of 
negligence,  however,  and  if  the  defendant  shows  you  by  a 
preponderance  of  the  testimony  that  it  exercised  the  care 
that  an  ordinarily  prudent  person  would  have  exercised 
with  regard  to  the  rope,  the  presumption  of  negligence 
is  overthrown  and  your  duty  is  to  find  for  the  defendant. 
But  if  the  defendant  does  not 'remove  this  presumption 
by  a  preponderance  of  the  testimony  that  such  care  was 
used,  then  it  is  your  duty  to  find  the  defendant  guilty 
of  negligence.*' 

We  agree  with  the  court  below  that,  under  circumstances 
such  as  those  detailed,  the  law  raises  a  presumption  of 
negligence.  Negligence  is  a  relative  quality  differing  ac- 
cording to  the  degree  of  obligation  as  to  care  which  an 
ordinarily  prudent  man  would  exercise  under  differing 
circumstances.  But,  as  a  probative  fact,  negligence  is 
always  an  inference  from  facts  put  in  evidence,  as  con- 
trasted with  a  fact  which  is  the  subject  of  direct  proof; 
and  under  some  circumstances  the  facts  may  call  for  legal 
as  distinct  from  logical  deduction.  Railway  Company  v. 
Murphy,  50  O.  S.,  135,  143. 

This  is  well  illustrated  in  an  earlier  case  "in  which  a 
brakeman  was  killed  throtigh  breaking  of  a  defective  brake- 
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rod  while  in  the  performance  of  his  duty.  The  court, 
toward  the  close  of  an  extended  discussion,  says: 

"Carelessness  on  the  part  of  a  common  carrier  being  as 
material  a  fact  as  the  injury  received  by  the  passenger, 
to  authorize  a  recovery  when  both  are  denied,  it  is  as  in- 
cumbent on  the  plaintiff  alleging  both  to  prove  one  as 
well  as  the  other.  In  proving  the  injury,  the  plaintiff 
may — and  often  does — prove  such  circumstances  under 
which  the  injury  was  received,  as  raises  a  presumption 
of  carelessness  or  negligence;  and  in  such  case  the  btu'den 
of  disproving  the  presumption  by  explaining  the  circum- 
stances so  as  to  render  their  existence  consistent  with  the 
absence  of  negligence  would  devolve  upon  the  defendant." 
R.  R.  Co,  V.  Webb,  12  O.  S.,  475»  496. 

Unquestionably,  at  the  time  and  place,  and  under  the 
circumstances  shown  in  the  present  case,  the  dragging 
of  the  rope  behind  the  wagon  was  an  element  of  danger 
since  it  was  a  thing  likely  to  cause  injury  to  pedestrians. 
It  was  not  a  usual  or  necessary  appendage  to  a  wagon 
and  consequently  nothing  to  be  lodced  for  or  avoided  by 
passersby;  and  in  the  present  case,  by  reason  of  the  dark- 
ness, could  not  be  seen.  The  thing  that  happened  was  a 
contingency  so  likely  to  occur  as  made  it  very  clearly  the 
duty  of  the  driver  in  charge  of  the  wagon  to  take  due  care 
not  to  permit  the  rope  to  drag;  and  particularly  so,  in  a 
crowded  street  at  night,  where  the  danger  was  more  im- 
minent. The  duty  of  one  in  charge  under  such  circum- 
stances, arises  out  of  the  maxim.  Sic  utere  tuo  ut  non 
alienum  laedas;  and  the  fact  that  the  rope  did  drag  and 
did  produce  the  injury,  taken  in  connection  with  such 
duty,  raises  a  presumption  of  carelessness  or  negligence  be- 
cause these  were  facts  from  which  negligence  reasonably 
follows  and  would  be  presumed.  It  is  obvious  that  if  the 
duty  had  been  properly  performed,  the  accident  would  not 
have  occurred.     63  O.  S.,  236,  250,  /?.  R,  Co,  v.  Marsh. 

But  the  force  of  the  presumption  was  open  to  the  de- 
fendant to  rebut;  and  the  evidence  to  this  end  being 
offered,  it  was  for  the  jury  to  say  whether  the  counter-evi- 
dence did  or  did  not  avail  to  this  end.    This  was  properly 
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presented  to  the  jury  by  the  charge  in  question;  and  we 
perceive  no  error  therein. 

The  only  other  point  urged  at  the  hearing  was  as  to  the 
use  of  the  phrase,  **full  compensation"  instead  of  "rea- 
sonable compensation,"  in  the  charge.  In  view  of  Pitts- 
burgh, L.  E.  &  R.  Rd.  Co.  V.  Congii'ahr,  22  W.  L.  B.,  280- 
283  (affirmed  by  the  Supreme  Court),  the  objection  is  not 
well  taken. 

Upon  the  whole  record,  as  we  find  no  error  to  the  preju- 
dice of  defendant,  the  judgment  must  be  affirmed;  and  it 
is  so  ordered. 

Judgment  affirmed. 

Jones  &  James,  for  plaintiff  in  error. 

R.  M.  Ochiltree,  Albert  Bettinger  and  /.  M,  Riddell, 
contra. 


Bernard  Wrede  v.  Charles  C.  Richardson  et  al. 

The  legality  of  public  statutes  can  not  be  disproved  as  an  issue  of 
fact  by  the  preponderance  of  evidence.  The  legislative  record  in 
such  cases  imports  absolute  verity;  and  public  policy  forbids 
that  the  burden  of  proof  upon  the  issue  of  illegality,  can  be 
sustained  by  parol  proof. 

Per  Curiam. 

Reserved  from  Special  Term. 

For  obvious  reasons  of  public  policy,  it  is  incumbent 
on  one  who  attacks  the  validity  of  a  law,  upon  the  ground 
that  the  proper  steps  were  not  taken  in  its  passage,  to 
.show  this  by  the  legislative  record.  Under  the  Consti- 
tution, as  amended,  the  participation  of  the  governor  nec- 
essary to  give  validity  to  laws  enacted  by  the  Legislature, 
is  a  legislative  function  to  the  extent  of  bringing  the 
official  record  of  his  action  within  the  rule  of  omnia  rite 
acta  praesummuntur,  which  applies  with  the  strongest  p>os- 
sible  force  to  legislative  records. 
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The  record  here  presented  affirmatively  shows  compli- 
ance with  the  Constitution,  and  the  laws  passed  pursuant 
thereto,  and  imports  absolute  verity. 

The  burden  of  proof  to  show  invalidity  has  not  been  sus- 
tained in  this  case;  and  can  not  be  sustained  by  parol  tes- 
timony. As  said  by  the  Supreme  Court  in  the  case  of 
Ex  rel  Herron  v.  Smith,  44  O.  St.,  348  (370)  : 

"What  appears  of  record  is  certain  and  accessible  to 
all,  and  all  may  with  reason  be  held  to  have  notice  of  such 
matters;  that  which  rests  in  parol  is  perishable,  uncertain, 
and  in  the  nature  of  things  limited  to  the  actual  knowledge 
of  a  limited  number.  The  necessity  for  certainty  and 
publicity  in  the  laws,  needs  no  higher  reason  for  the 
exclusion  of  parol  testimony  offered  to  effect  their  au- 
thentication, than  the  perishable  and  uncertain  nature  of 
such  testimony."  *  *  * 

x\nd  in  the  able  concurring  opinion  of  Judge  Spear,  it  is 
further  said  (396)  : 

"Utterly  fallacious  is  the  assumption  that  the  legality 
of  public  statutes  is  to  be  proven  as  an  issue  of  fact,  and 
so  upon  a  preponderance  of  evidence.  To  hold  that  a 
court  may  go  back  of  a  legislative  journal  and  hear  parol 
proof  contradicting  the  truth  of  its  declarations,  or  con- 
tradicting the  equally  conclusive  presumptions  which  fol- 
low, and  the  presumptions  of  regularity  which  attach  to 
it,  would  involve  the  absurdity  of  'trying  the  validity  of 
a  statute  upon  the  testimony  of  witnesses.'  *  *  *  The 
more  one  reflects  upon  such  a  proposition  the  more  mon- 
strous it  appears,  and  the  more  peril  seems  involved  in 
its  application.  It  implies  that  where  the  existence  or 
proceedings  of  a  sovereign  branch  of  the  government  are 
involved,  parol  evidence  is  the  best  evidence  of  which  the 
nature  of  such  a  case  is  susceptible ;  it  implies  that  records 
of  the  ordinary  and  appropriate  character  to  prove  public 
laws,  or  the  existence  and  acts  of  official  bodies,  whose 
acts  are  not  doubted  or  questioned  by  any  other  branch 
of  the  government,  must,  by  the  judiciary,  be  ignored, 
or  subordinated  to  oral  proof." 

Not  only  do  we  regard  these  views  as  controlling,  but 
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they  commend  themselves  to  our  judgment  as  based  upon 
the  soundest  principles  of  reason  and  public  necessity. 

It  follows  that  the  objections  to  the  introduction  of  the 
parol  testimony  oflfered  by  plaintiff  must  be  sustained,  and 
judgment  rendered  for  defendant  dismissing  the  petition; 
and  it  is  so  ordered. 

Judgment  for  defendant  with  costs. 

Cohen  &  Mack,  Rufus  B,  Smith,  Albert  Bettinger,  for 
plaintiff. 

Ireton,  Collins  &  Schoenle,  County  Solicitors,  IVade  El- 
lis, Attorney-General,  for  the  State. 


George  W.  Harris  v.  Cincinnati,  Hamilton  and  Dayton 

Railway  Company  et  al. 

1.  A  creditor's  right  of  action  against  stockholders  to  enforce  their 

double  liability  does  not  accrue  when  the  corporation  becomes 
insolvent  merely  in  the  sense  that  its  property  is  insufficient  for 
the  payment  of  its  liabilities. 

2.  This  is  especially  true  where  the  insolvency  is  of  a  new  corpora- 

tion formed  by  consolidation  of  others  to  whose  stockholders 
the  double  liability  is  invoked.  Non  constat  but  the  old  company 
may  be  solvent,  while  the  consolidated  company  may  be  hope- 
lessly insolvent  by  reason  of  the  debts  of  the  constituent  com- 
panies. 

HOSEA,    J. 

Demurrer  to  petition. 

Plaintiff  sues  as  the  holder  of  a  bond  of  defendant  pay- 
able in  1942,  in  the  sum  of  $1,000,  issued  by  a  constituent 
corporation  of  the  present  defendant  company,  whose  lia- 
bilities, it  is  alleged,  were  assumed  by  defendant  company 
in  the  consolidation. 

The  special  ground  of  the  action — which  is  a  general 
creditor's  bill  to  enforce  the  double  liability  of  stockholders 
named — is  thus  stated: 
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"Said  defendant  *  *  *  company  is  insolvent  and  has 
been  insolvent  for  several  months  past,  and  in  Cause  No. 

of  the   Circuit   Court  of  the   United    States  *  *  * 

admitted  its  insolvency,  and  thereupon  in  said  action  a  re- 
ceiver was  appointed  for  such  reason." 

Ancillary  to  the  purpose  of  the  suit  stated  are  allega- 
tions and  a  prayer  for  discovery  of  the  names  of  all  stock- 
holders from  1895. 

The  general  rule,  in  Ohio,  as  elsewhere,  is  that  a  suit 
of  this  nature  to  subject  stockholders  to  their  double  lia- 
bility can  only  be  brought  upon  a  claim  against  the  cor- 
poration reduced  to  judgment  and  execution  returned  nulla 
bona.  This  rule  is  so  well  established  as  to  render  it 
unnecessary  to  cite  authorities. 

It  is  not  an  arbitrary  rule,  but  is  the  logical  deduction 
from  the  legal  facts  of  the  situation.  The  corporation 
is  the  principal  debtor  and  the  stockholder  is  only  second- 
arily liable  as  a  guarantor  to  the  extent  of  his  statutory 
liability.  The  corporate  property  is  the  primary  fund  for 
payment  of  the  corporate  debts  and  the  statutory  liability 
of  the  stockholder  is  a  security  to  be  resorted  to  only 
where  payment  of  debts  can  not  be  enforced  against  its 
property.  In  a  word,  it  is  to  all  intents  an  equitable  asset 
and  the  suit  to  subject  is  in  the  nature  of  a  proceeding  in 
aid  of  execution — a  supplementary  proceeding. 

While  this  is  the  rule,  courts  of  equity  recognize  ex- 
ceptions and  in  certain  cases  uphold  the  right  to  sue  with- 
out requiring  a  reduction  of  the  claim  to  judgment,  where 
the  corporation  itself  is  actually  in  process  of  liquidation — 
as  upon  dissolution  or  bankruptcy  proceedings.  This 
obviously  just  execution  is  in  accordance  with  the  principle 
that  a  court  of  equity  will  not  insist  upon  requirements  that 
are  vain,  where  it  is  clearly  necessary  for  the  protection  of  a 
meritorious  claim  to  prevent  unnecessary  and  perhaps  fatal 
delays. 

These  principles  are  recognized  in  this  state  as  the  basis 
of  the  law  enforced  in  its  courts.  Hays  v.  New  Bolt.  Turn- 
Pike  Co,,  I  Handy,  281 ;  Piatt  v.  5*/.  Clair,  6  O.  S..  277; 
Bamberger  v.  Turner,  13  O.  S.  263;  Bawrick  v.  Gilford,  47 
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O.  S.,  184;  Bronson  v.  Schneider,  49  O.  S.,  438;  Young- 
love  V.  Lime  Co.,  49  O.  S.,  663;  Kulp  v.  Fleming,  65  O. 

s..  338. 

The  i^tition  in  this  case  fails  to  state  a  case  for  the  en- 
forcement of  this  secondary  Uability  of  stockholders.  The 
plaintiflf's  claim  is  not  due,  and,  moreover,  the  allegations 
raise  a  strong  presumption  that  his  bond  represents  a 
debt  fully  secured  upon  the  corporate  property;  and  it 
is  therefore  fairly  inferrable  that  he  became  a  creditor 
of  the  corporation,  not  in  reliance  upon  the  property  of 
the  corporation  and  the  guaranty  of  the  stockholder,  but 
upon  the  immediate  and  direct  security  by  way  of  mort- 
gage which  thus  set  apart  the  corporate  property  to  his 
specific  security.  But  even  if  the  bond  is  not  secured  by 
mortgage,  equity  secures  it  by  raising  an  equitable  lien 
superior  to  all  subsequent  claims,  except  as  against  a  sub- 
sequent innocent  purchaser  for  value  paid,  without  notice; 
and  this  lien  is  good  even  as  against  a  subsequent  mortgage. 
Compton  V.  Railway  Co.,  45  St.,  592. 

The  obvious  purpose  of  the  law  of  double  liability  is 
to  give  general  creditors  who  deal  with  the  corporation 
upon  the  faith  only  of  a  general  creditor's  claim  upon 
the  corporate  property  in  the  ordinary  course  of  business, 
an  additional  security  which  tends  to  promote  good  faith 
on  the  part  of  corporate  officers  by  making  it  to  the  in- 
terest of  stockholders  to  see  to  it  that  good  faith  is  ob- 
served. On  principle,  therefore,  a  creditor  who  deals 
at  arm's  length  and  secures  himself  at  the  expense  of 
general  creditors  by  mortgage  upon  the  corporate  prop- 
erty should  not  be  entitled  to  the  guaranty  afforded  by 
the  double  liability  of  stockholders,  unless,  in  analogy 
to  this  principle  of  the  bankruptcy  law,  he  places  himself 
in  the  situation  of  a  general  creditor  by  surrendering  his 
special  security,  or  at  least  until  and  to  the  extent  that 
he  is  able  to  show  that  his  security  is  inadequate. 

The  only  allegation  in  the  petition  here  is  that  the  con- 
solidated company — not  the  mortgagor — is  insolvent.  But 
this  is  not  sufficient  to  make  the  case  an  exception  to  the 
general  rule  first  stated.    The  insolvency  and  the  receiver- 
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ship  referred  to  in  the  cases  upholding  the  exceptions  to 
the  rule,  are  conditions  such  as  dissolution  proceedings, 
bankruptcy,  etc.,  which  necessitate  a  winding  up  and  gen- 
eral liquidation  of  the  company's  affairs.  In  Ohio  this  is 
made  clear  in  many  cases  and  it  is  necessary  to  refer  only 
to  the  two  cases  reported  in  49  O.  St.   (supra). 

In  Bronson  v.  Schneider  (p.  438  et  seq.),  the  general 
rule  and  the  exception  are  clearly  discussed,  and  the  right 
of  action  J:o  enforce  double  liability  is  held  to  arise  only 
where — 

"The  property  is  by  some  legal  proceeding  put  in  proc- 
ess of  application  to  the  payment  of  its  (the  corporation's) 
debts  so  as  to  render  a  judgment  against  it  impossible  or 
nugatory,  as  where  the  corporation  is  dissolved  or  thrown 
into  bankruptcy,  or  placed  in  the  hands  of  a  receiver,  or  has 
assigned  for  benefit  of  creditors." 

In  this  statement  the  illustrations  must  be  held  to  conform 
to  the  thing  illustrated,  and  consequently  the  receivership 
indicated  must  be  one  involved  in  some  winding  up  pro- 
ceeding where  the  property  is  "put  in  process  of  applica- 
tion to  payment  of  debts." 

But  this  is  placed  in  a  clearer  light  in  the  case  of  Young- 
love  V.  Lime  Co.  (p.  663),  where,  on  page  666,  the  court 
is  at  some  pains  to  illustrate  the  distinction  by  reference 
to  a  receivership  in  that  case  as  one  not  made  because  of 
insolvency  necessitating  a  winding  up  of  its  affairs,  and  by 
way  of  antithesis,  says: 

"Any  inference  that  his  appointment  was  for  the  cause 
or  purpose  named  is  inconsistent  with  the  fact  that  for 
nearly  three  years  he  carried  on  the  business  of  the  com- 
pany under  the  direction  of  the  court,  and  then,  by  its 
order,  restored  the  property  to  the  company." 

On  page  667  the  court  further  says: 

"The  creditor's  right  of  action  against  the  stockholders 
does  not  accrue  when  the  corporation  becomes  insolvent 
merely  in  the  sense  that  its  property  is  insufficient  for  the 
payment  of  its  liabilities." 

The  above  citations  do  not  exhaust  the  list  of  Ohio  cases 
bearing  upon  the  subject  and  declaring  the  same  principles. 
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There  is,  however,  a  further  principle  involved,  arising 
out  of  the  fact  that  the  defendant  here  is  not  the  debtor,  but 
the  successor  in  title  of  the  debtor  under  the  railroad  con- 
solidation act.  The  petition  shows  that  the  consolidaticm 
was  effected  after  the  bond  in  question  was  issued  and 
claims  the  right  to  sue  by  reason  of  the  alleged  insolvency, 
not  of  the  original  debtor,  but  of  the  consolidated  successor. 
The  statute  indeed  casts  upon  the  consolidated  company 
the  liabilities  of  its  constituents ;  but  provides  that  all  rights 
of  creditors  and  all  liens  upon  the  property  of  either  of 
such  companies  shall  be  preserved  unimpaired.     (R.   S., 

Sec.  3384). 

What  is  sot^ht  to  be  enforced  in  this  case  is  a  secondary 
liability,  not  of  the  original  company,  but  -of  individual 
stockholders  of  the  consolidated  company.  It  would  seem 
that  the  individual  liability  of  the  contingent  company 
should  not  be  shifted  to  the  stockholders  of  the  new  com- 
pany by  the  mere  act  of  consolidation  and  could  not  be 
legally  assumed  unless  by  written- agreement  of  each  new 
stockholder,  under  the  statute  of  frauds;  for  which  reason 
also,  as  it  seems  to  me,  the  petition  is  defective. 

And  this  suggests  another  objection,  namely,  an  allega- 
tion of  the  insolvency  of  the  new  company  per  se,  would 
not  necessarily  imply  the  insolven"rY  of  the  original  com- 
pany. The  original  company  is  "deemed  to  be  in  exist- 
ence" to  preserve  the  rights  of  creditors  (R.  S.,  Sec.  3384). 
Non  constat  but  the  old  company  may  be  entirely  solvent, 
even  while  the  consolidated  company  may  be  hopelessly  in- 
solvent by  reason  of  the  debts  of  the  other  companies. 
Compton  V.  Railway  Co.,  45  O.  S.,  592  (618-20). 

For  these  reasons  and  others  not  necessary  to  elaborate, 
the  petition  in  this  case  seems  to  me  defective  and  the  demur- 
rer must  be  sustained. 

Demurrer  sustained. 

Burch  &  Johnson,  for  plaintiff. 
Edward  Colston,  for  defendant. 
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George  W.   Harris  v.  The  Cincinnati,  Hamilton   & 

Dayton  Railway  Co.  et  al. 

1.  A  demurrer  having  been  sustained,  and  it  appearing  upon  tender 

of  an  amended  petition  that  the  initial  defect  is  not  susceptible 
of  amendment,  leave  to  file  will  be  refused  and  the  cause  dis- 
missed.    (Code  §  5 116,  §  5320.) 

2.  A  mortgage  creditor  whose  debt  is  not  yet  due  and  whose  se- 

curity is  not  shown  to  be  inadequate  or  exhausted,  can  not 
maintain  a  creditor's  bill,  especially  when  the  grounds  alleged 
for  the  proceeding  are  that  the  affairs  of  the  defendant  are  in 
the  hands  of  a  receiver  in  process  of  settlement. 

3.  The  basic  theory  of  a  creditor's  bill  is  that  legal  assets  are  non- 

existent or  beyond  reach,  and  is  negatived  by  the  fact  that  the 
assets  of  the  defendant  are  in  the  hands  of  a  court  in  process 
of  general  settlement,  which  includes  plaintiff  among  bene- 
ficiaries. 

Rosea,  J. 

On  motion  for  leave  to  amend,  etc. 

Demurrer  having  been  sustained  to  the  petition,  the  pres- 
ent application  for  leave  to  file  an  amended  petition  is  gov- 
erned by  Section  5 116  of  the  code,  which  conditions  the 
right,  to  amend  upon  the  susceptibility  of  the  defect  to 
amendment;  and  this  I  understand  to  be  the  question  pre- 
sented upon  the  amendment  proposed.  Before  considering 
certain  details  necessary  to  be  noticed,  it  may  be  well  to 
review  established  principles  that  lie  at  the  foundation  of 
this  entire  proceeding. 

This  suit  is  to  subject  stockholders  to  statutory  liability ; 
and  it  has  been  repeatedly  held  that  such  suit  is  in  the 
nature  of  a  "creditor's  bill,''  and  governed  by  like  rules. 
U instead  v.  Buskirk,  17  O.  S.,  14;  Males  v.  Murray,  7  N. 
P.,  614. 

And  this  court  long  ago  pointed  out  that  a  creditor's  bill 
in  equity  could  only  be  brought  upon  a  judgment,  and 
execution  unsatisfied ;  and  that  our  statutory  action  allowing 
such  bill  to  be  filed  after  judgment,  without  or  before  execu- 
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tion,  upon  the  ground  of  no  property  to  levy  upon,  was  in  the 
nature  of  an  equitable  attachment  or  execution  and  not 
pursuit  of  a  trust  fund.  Hays  v.  Bridge  Co.,  i  Handy,  281 
(283).  . 

This  distinction  is  most  important ;  moreover,  since  equity 
acts  in  analogy  to  the  law,  and  since  attachment  statutes  are 
strictly  construed,  so  in  equity  the  grounds  of  proceeding 
must  be  clearly  and  fully  pleaded  and  proved.  These  suits 
are  in  the  nature  of  proceedings  in  rem,  rather  than  in 
personam^  and  in  their  nature  ancillary  and  not  original. 
Houghton  V.  Axleson,  64  Kansas,  274. 

Such  a  suit  is  to  be  resorted  to  only  when  the  creditor 
is  unable  to  satisfy  his  established  claims  at  law,  either  on 
account  of  insufficiency  of  legal  assets  or  other  circum- 
stances rendering  legal  remedies  inadequate.  Overturf  v. 
Gerlacli,  62  O.  S.,  127;  Bank  v.  Bvebe,  62  O.  S.,  41 ;  Van- 
derbank  v.  Mattingly,  62  O.  S.,  25. 

It  is  an  established  rule  that  no  mere  money  claim  or 
simple  contract  debt  can  be  made  the  basis  of  a  creditor's 
proceeding  in  equity  until  reduced  to  judgment  at  law. 
Tompkins  Co.  v.  Carazuba  Mills,  82  Fed.,  780;  Clark  v. 
Strong,  16  O.,  318. 

This  results  from  the  fact  that  only  equitable  demands 
can  be  recognized  and  passed  to  a  money  decree  in  equity ; 
but  as  equity  can  properly  act  in  the  enforcement  of  allien, 
the  lien  of  a  judgment  is  regarded  as  within  the  scope  of  its 
powers. 

But,  nevertheless,  the  suit  is  entertained  only  where  the 
ordinary  processes  of  law  are  unable  to  reach  a  satisfaction 
of  the  judgment,  and  is  to  be  resorted  to  only  in  cases  of 
necessity  and  this  must  be  made  apparent,  to  give  the  court 
jurisdiction.    Hubbel  v.  Perin,  3  O.,  287. 

While  these  general  rules  are  fundamental,  yet,  where 
the  debtor  has  absconded  and  left  no  legal  assets,  or  where 
some  other  special  condition  exists  rendering  execution,  or, 
in  some  cases,  even  a  judgment  nugatory,  equity,  to  prevent 
a  total  failure  of  justice,  may  intervene. 

For  illustrations  of  the  exceptional  conditions,  see  4 
Pomeroy's  Equity,  1415   (and  notes). 
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In  the  light  of  the  authorities  it  is  incumbent  on  a  plintiff , 
in  order  to  justify  a  court  of  equity  in  entertaining  a  suit 
like  that  at  bar,  to  plead  cogent  facts,  making  it  apparent 
that — to  use  the  familiar  formula  of  chancery — he  is  "with- 
out relief  save  by  the  interposition  of  the  court"  of  equity. 
To  establish  the  grounds  of  jurisdiction  he  must  set  forth 
a  claim  showing  him  to  be  a  "decree  creditor" ;  i.  e.,  either 
in  judgment  or  capable  of  being  established  by  a  finding; 
or  one  enforceable  through  a  lien  which  is  inadequate  or 
exhausted.  Johnson  v.  Miller,  50  111.  App.,  60;  Preston 
V.  Colby,  117  111.,  477;  Barrett  v.  Reid,  Wright,  700;  and 
also  showing  that  only  by  a  resort  to  the  statutory  liability 
can  the  debt  be  satisfied. 

In  a  word,  the  proceeding  being,  not  original  but  purely 
ancillary,  and  based  on  the  impossibility  of  reaching  legal 
assets  as  the  fruition  of  a  legal  proceeding,  all  the  facts 
showing  its  necessity  must  be  pleaded  to  give  the  court 
jurisdiction.  It  is  an  established  requirement  of  such  a  suit 
that  the  bill  must  show  definitely  where,  in  what  manner, 
and  by  what  contracts  the  indebtedness  claimed  arose,  so 
as  to  inform  the  defendant.  Ehvell  v.  Johnson,  3  Hun 
(N.  Y.),  558;  Gray  v.  Kendall,  10  Abb.  Pr.  R.,  66;  Guano 
Co.  V.  Heathcrly,  38  W.  Va.,  499. 

Reading  the  proposed  amended  petition,  with  these  re- 
quirements in  mind,  it  seems  to  me  to  fall  far  and  fatally 
short. 

( 1 )  The  petition,  as  now  amended,  is  designed  to  set 
forth  a  simple  contract  claim  not  yet  due  in  terms;  and 
though  alleged  to  have  become  constnictively  due,  no  finding 
is  prayed  nor  is  it  proposed  to  give  the  defendant  any  op- 
portunity to  contest  it. 

(2)  But  the  change  in  the  mode  of  stating  the  claim 
now  made— omitting  material  averments  and  changing 
others  to  more  indefinite  form — render  the  presumption  aris- 
ing upon  the  original  petition  the  more  certain  under  a  famil- 
iar legal  and  ethical  rule.  A  material  fact  stated  in  a  petition 
can  not  be  suppressed  as  an  admission  of  record  by  amend- 
ment.    Consequently,  it  is  to  be  assumed  that  the  claim  is 
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secured  by  mortgage,  and  this  is  not  shown  to  be  inadequate 
or  exhausted. 

(3)  It  is  also  shown  that  the  suit  and  receivership,  al- 
leged as  a  ground  of  the  present  proceeding,  are  for  the 
purpose  of  applying  all  the  property  of  the  defendant  to 
the  payment  of  the  obligation  held  by  plaintiff  among  other 
debts.  But  this  admits  that  the  defendant  has  legal  assets 
and  that  the  plaintiff's  claim  is  now  in  process  of  settlement 
under  a  proceeding  which  is  to  all  intents  both  legal  and 
an  equitable  execution.  So  far,  then,  as  concerns  the  basic 
theory  of  a  creditor's  bill,  namely:  that  legal  assets  are 
non-existent  or  beyond  reach,  it  is  exploded  by  the  admission 
that  assets  are  actually  in  possession  of  a  court  of  com- 
petent jurisdiction,  by  its  receiver,  who,  with  respect  to  any 
property  under  plaintiff's  Hen,  stands  toward  plaintiff  in  a 
fiduciary  capacity.  The  possession  of  this  property  of  de- 
fendant is,  therefore,  not  hostile  or  adverse  to  plaintiff's, 
but  for  his  benefit  and  for  administration  in  due  course. 

But  the  mortgage  securing  the  bond  in  this  case  is  to 
be  presumed  ample  to  secure  the  debt;  and  no  court  has 
power,  in  dealing  with  the  property,  to  ignore  or  destroy 
the  plaintiff's  record  rights  therein. 

Thus  in  every  aspect  of  the  case  the  proceeding  seems  to 
me  unnecessary  and  certainly  premature.  The  facts  al- 
leged do  not  bring  the  case  within  the  recognized  limits  of 
suits  of  this  character. 

Leave  to  file  the  amendment  will  be  denied;  and,  as  the 
defects  of  the  alleged  cause  of  action  are  manifestly  vital 
and  irremediable,  the  defendant  may  take  an  entry  dis- 
missing the  petition. 

Leave  refused  and  petition  dismissed. 

Burch  &  Johnson,  for  plaintiff. 
Edward  Colston,  for  defendant. 
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Harrison  v.  Kirkbride. 

1.  The  relation  of  attorney  and  client  is  one  of  limited  agency  in 

respect  of  the  suit  or  matter  in  hand.  Without  specific  authority 
the  attorney  can  not  bind  the  client  by  contract  relating  to 
specific  property. 

2.  Where  property  under  mortgage  or  execution  in  a  pending  suit 

is  voluntarily  taken  by  the  judgment  creditor,  or  so  used  as  to 
change  the  title  or  deprive  the  debtor  of  his  property  without 
pursuing  the  prescribed  methods,  the  debt  is  gone  although  the 
creditor  does  not  realize  full  payment. 

3.  So  if  the  officer  in  charge  of  the  property,  instead  of  pursuing 

the  prescribed  mode  of  sale,  wastes  the  property  or  experiments 
with  methods  not  recognized  by  law,  the  debt  is  discharged  and 
the  plaintiff's  remedy  is  against  the  officer.  But  if  plaintiff  is 
a  party  to  the  irregular  proceedings,  his  remedy  is  gone  and  the 
judgment  is  satisfied. 

HOSEA,  J. 

Suit  is  to  enjoin  the  sheriflF  of  Hamilton  County  from 
levying  an  execution  for  a  balance  of  $238  upon  a  judgment 
rendered  by  the  Common  Pleas  Court  of  Hancock  County, 
Ohio.  It  appears  that  upon  suit  filed  in  that  court  Oct.  27, 
1899,  by  Joseph  A.  Kirkbride  v.  /.  T.  Harrison,  W.  L. 
Perkins  and  the  Karg  Oil  &  Gas  Co,,  to  foreclose  a  me- 
chanic's lien  upon  a  certain  oil-lease  of  lands  in  said  county, 
and  an  "oil-well  rig"  erected  thereon,  said  court,  at  its 
April  term,  1900,  found  the  sum  of  $314  due  from  defend- 
ants and  decreed,  in  default  of  payment  within  three  days, 
a  sale  of  the  property  by  the  sheriff  of  said  county  in  satis- 
faction of  the  debt,  as  upon  execution. 

The  defendant,  Kirkbride,  by  answer  claims  that  by  agree- 
ment of  Harrison,  Perkins  and  the  Karg  Oil  &  Gas  Com- 
pany with  himself,  the  oil-well  rig  was  sold  by  said  parties 
for  $135,  which  was  paid  into  the  Hancock  Common  Pleas 
Court  to  be  credited  upon  his  said  judgment;  that  said 
sale  was  private  and  agreed  to  by  this  plaintiff,  who  waived 
his  rights  therein;  and  he  admits  that  said  sale  did  not 
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include  the  leasehold;  and  he  denies  that  the  judgment  is 
satisfied,  and  prays  dissolution  of  the  temporary  injunction 
heretofore  entered  in  this  case. 

The  testimony  taken  by  Kirkbride  tends  to  prove  a  verbal 
argument  between  his  counsel  and  the  counsel  of  Mr.  Harri- 
son, Mr.  Perkins  and  the  Oil  Company,  subsequent  to  the 
decree,  authorizing  him  (Kirkbride's  counsel,  Mr.  Doty),  to 
sell  the  rig  for  $135,  which  he  did.  No  other  testimony 
on  this  point  was  offered  by  Kirkbride ;  but  Mr.  McConica, 
counsel  for  Harrison  and  the  Oil  Company,  testifies  denying 
such  authorization  and  declaring  that  the  talk  was  tentative 
merely  as  a  proposal  to  obtain  the  consent  of  the  clients  to 
such  course. 

There  is  also  testimony  showing  that  the  value  of  the  rig 
was  very  much  less  when  sold  to  be  removed — as  was  the 
case  here — although  the  purchaser  (a  brother  of  Kirk- 
bride) resold  shortly  afterward  at  $166  for  use  near  by; 
and  that  the  rig  was  worth  $300  to  $350  in  place  in  connec- 
tion with  the  lease.  Kirkbride  also  offered  proof  to  show 
that  the  lease  was  of  no  value,  which  proof  was  not  con- 
vincing. 

It  is  manifest  upon  this  state  of  fact — (i)  That  the 
defense  of  authority  to  sell  the  oil-well  rig  is  not  main- 
tained. Proof  of  a  contract  of  this  nature  made  with  at- 
torneys as  such,  with  nothing  more,  does  not  tend  to  prove — 
much  less  prove — the  agreement  alleged  in  the  answer. 

It  is  well  established  that  the  relation  of  attorney  and 
client  is  one  of  limited  agency,  with  respect  to  the  suit  or 
matter  in  hand;  and  ordinarily  there  is  no  implied  power 
to  do  more  than  relates  to  the  proper  conduct  of  the  suit. 
He  can  not,  without  specific  authority,  bind  his  client  by 
contract,  nor  enter  into  agreements  respecting  his  client's 
property.  Hagerman  v.  Bates,  5  Colo.  App.,  391 ;  Brooks 
V.  K earns,  86  111.,  547;  Stuck,  v,  Reese,  15  Iowa,  122;  Ry\ 
Co.  V.  Egbert,  151  Penna.  St..  53;  Garret  v.  Hanshue,  53 
O.  S.,  482. 

In  Beard  v.  Westerman,  32  O.  S.,  29  (32),  the  point 
decided  is  substantially  identical.    I  quote  from  the  opinion : 

**One  Lovell,  an  attorney  of  Westerman  (plaintiff  below), 
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was  offered  to  prove  that  by  agreement  between  himself  as 
such  attorney,  and  Beard,  the  latter  was  to  take  possession 
of  and  sell  the  (mortgaged)  property.  This  testimony 
was  ruled  out  and  properly  so.  There  is  nothing  to  show 
that  Lovell,  as  attorney  of  Westerman,  was  authorized  to 
make  such  an  agreement.  He  was  employed  to  bring  suit 
and  collect  the  notes,  but  that  does  not  authorize  him  to 
make  the  contract  proposed  to  be  proved."  (Citing  Wil- 
son V.  Jennings,  3  O.  S.,  528;  Card  v.  Waldbridge,  18  O., 

(2)  With  this  point  disposed  of,  the  case  stands  upon 
the  voluntary  taking  and  conversion  of  the  mortgaged  prop- 
erty by  the  judgment  creditor,  pending  a  decree  in  fore- 
closure ;  and  it  is  clear,  as  matter  of  law,  that  the  execution 
under  consideration  here  has  no  legal  validity. 

It  does  not  appear  whether  the  original  petition  in  the 
foreclosure  suit  asked  also  for  a  personal  judgment  or  not; 
but  this  is  not  material  because  the  court  entered  merely 
the  ordinary  decree  in  foreclosure  finding  an  amount  due, 
and  decreeing  sale  of  the  property  in  satisfaction  of  the 
debt.  This  is  not  a  personal  judgment  and  execution  can 
not  issue  upon  it  except  for  a  balance  remaining  after  the 
exhaustion  of  the  mortgaged  property  by  public  sale  under 
the  decree,  and  upon  a  new  suit  based  on  such  finding. 
Conn  V.  Rhodes,  26  O.  S.,  244;  Doyle  v.  West,  60  O.  S., 

438  (443-4)- 

As  the  testimony  shows  that  there  has  been  no  attempt  to 

enforce  the  decree,  it  is  obvious  that  there  can  be  no  valid 

execution  against  other  property  of  the  judgment  debtor. 

(3)  But  this  is  not  all.  In  this  case,  the  property 
was  brought  in  custodia  legis  by  the  formal  lien  and  the 
suit  upon  it.  This  point  I  had  occasion  to  decide  in  the 
Pike's  Opera  House  case,  which  was  subsequently  affirmed 
by  the  General  Term  (see  reports  in  Court  Index,  Juhe  19, 
1903,  and  49  O.  L.  Bulletin,  No.  23,  p.  401). 

The  decree  finding  the  lien  valid  and  ordering  a  sale 
by  the  sheriff  had  in  equity  an  analogous  effect  to  the  levy 
of  an  execution  in  an  action  at  law,  and  brings  into  opera- 
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tion  a  rule  thus  stated  In  re  Dawson,  20  Abb.  New.  Cas., 
188: 

"The  judgment  is  satisfied  when  the  execution  has  been  so 
used  as  to  change  the  title  or  in  some  other  way  deprive 
the  debtor  of  his  property.  *  *  *  When  the  property  is  lost 
to  the  debtor,  in  consequence  of  the  legal  measures  which 
the  creditor  has  pursued,  the  debt  is  gone  although  the  cred- 
itor may  not  have  been  paid.  *  *  *  The  rule  does  not 
depend  on  satisfaction  of  the  debt.  It  is  that  the  debtors 
property  has  been  actually  lost  to  him  in  consequence  of  the 
legel  remedies  which  the  creditor  has  pursued." 

A  further  statement  of  the  rule  will  be  found  in  Harris 
V.  Evans,  81  111.,  420,  as  follows: 

"The  levy  of  an  execution  upon  personal  property  sub- 
ject to  execution,  of  value  sufficient  to  satisfy  the  debt,  is 
of  itself  a  satisfaction  of  the  execution.  No  other  levy 
could  lawfully  be  made  by  virtue  of  that  execution  until  the 
property  levied  upon  had  been  sold  in  the  regular  course 
prescribed,  and  had  failed  to  pay  the  debt.  *  *  *  If  the 
officer,  instead  of  pursuing  the  regular  mode  of  sale  pre- 
scribed, wastes  the  property  or  experiments  with  modes  of 
sale  not  recognized  by  the  law,  the  debt  is  discharged  and 
the  remedy  is  against  the  officer.  If  the  plaintiff  is  a  party 
to  the  irregular  proceedings,  his  remedy  is  gone  and  the 
judgment  is  satisfied/' 

The  principle  set  forth  in  these  cases  would  govern  the 
case  in  hand,  even  if  a  personal  judgment  had  been  ren- 
dered and  execution  issued.  A  fortiori  it  applies  where  a 
formal  lien  is  acquired  by  the  creditor,  which  is  brought 
into  court  and  a  decree  is  rendered  establishing  its  validity 
and  ordering  sale,  pending  which  the  judgment  creditor 
takes  manual  possession  and  destroys  the  identity  of  the 
property,  thereby  rendering  the  further  action  of  the  court 
impossible.  All  presumptions  arising  upon  these  facts  must 
be  availed  of  for  the  protection  of  the  judgment  debtor;  and 
among  them  is  the  presumption  that  the  property  was  of 
sufficient  value  to  satisfy  the  debt  in  the  condition  in  which 
it  stood  under  the  lien  and  in  the  foreclosure  proceedings. 
It  is  clear  that  by  the  irregular  proceedings  of  the  judg- 
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ment  creditor,  the  debtor's  property  has  been  lost  to  him. 
It  would  be  strange  law  that  would  authorize  a  judgment 
creditor,  after  obtaining  a  decree  in  foreclosure,  to  take 
and  convert  the  thing  pledged,  allow  such  sum  as  he  might 
choose  as  a  credit  upon  the  debt  sued  upon,  and  then,  after 
nsurping  the  functions  of  the  court  thus  far,  obtain  its  aid 
in  enforcing  collection  of  such  balance  as  he  might  then 
claim  to  be  due.  The  statement  of  such  a  proposition  car- 
ries its  own  refutation. 

The  injunction  heretofore  granted  must  be  made  perpet- 
ual and  it  is  so  ordered. 

Judgment  for  plaintiff  with  costs;  perpetual  injunction 
ordered. 

5.  C.  Fox  and  /.  T.  Harrison,  for  plaintiff. 

W.  G.  Kirkbride,  for  defendants. 


Reubel  v.  M.  &  E.  Canal. 

1.  Where,  in  a  contract  for  sale  and  delivery  of  goods,  payment  is 

made  a  condition  precedent  to  transfer  of  title  by  delivery  of 
possession  and  there  is  no  waiver  of  payment,  no  title  vests 
until  price  is  paid. 

2.  Mere   delay   not    indicative   of   an   election   not   to   rescind   the 

contract  and  not  to  the  injury  of  the  other  party,  does  not  for- 
feit right  of  vendor  to  rescind. 

3.  Waiver  of  a  stipulation  in  one's  favor  is  not  a  performance  by 

the  other  party.  It  may  be  an  excuse  for  non-performance, 
and,  as  such,  must  be  pleaded  in  order  to  justify  proof  of  that 
fact. 

HoSEA,  J. 

Opinion  on  demurrer  to  petition. 

This  is  a  demurrer  to  a  petition  filed  by  the  American  Car 
&  Foundry  Company  asking  an  order  directing  the  receivers 
to  return  to  the  petitioner  certain  property  purchased  by  the 
defendant  upon  a  cash  contract  and  allegd  to  have  been  de- 
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livered  by  mistake  without  payment;  or  to  authorize  suit 
in  replevin  against  the  receivers. 

This  property  was  delivered  on  board  cars  at  Huntington. 
West  Virginia,  on  May  14th,  1903,  but  no  date  of  actual  de- 
livery to  defendant  is  shown.  The  petition  was  filed  July 
22d,  1903,  and  it  is  claimed  that  the  delay  thus  shown — from 
May  14th  to  July  22d — is  conclusive  evidence  of  a  waiver 
of  the  contract  stipulation  for  payment  before  delivery. 

Under  the  contract  set  forth,  payment  was  a  condition 
precedent  to  the  transfer  of  title  by  delivery  of  possession 
(23  Ohio  St.,  311,  Wabash  Elevator  Co.  v.  Bank)  and 
where  there  is  no  waiver  of  payment  no  title  vests  until 
the  price  is  paid. 

Mere  delay,  as  between  the  parties,  which  is  not  indicative 
of  an  election  not  to  rescind  the  contract,  and  is  not  to  the 
injury  of  the  other  party,  does  not  forfeit  the  right  of 
vendor  to  rescind.    33  Ohio  State,  63,  Hodgson  v.  Barrett. 

A  waiver,  by  one  party  to  an  agreement,  of  a  stipulation 
in  his  favor  is  not  a  performance  of  that  stipulation  by  the 
other.  It  may  be  an  excuse  for  non-performance,  and,  as 
:5uch,  should  be  pleaded.  37  Ohio  State,  49,  Methurin  v. 
Stone. 

It  is  obvious,  upon  these  authorities  as  well  as  the  general 
principles  of  law,  that  if  there  is  any  merit  at  all  in  the 
contention,  it  must  be  taken  by  answer,  and  not  by  demurrer. 
It  is  a  question  of  fact  for  the  jury. 

Demurrer  overruled. 
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Smith  v.  Johnson. 

1.  Testimony   of  police   records  offered   in  an  action   for   injuries 

suffered  through  negligence  of  defendant,  to  show  that  plaintiff 
led  an  "irregular"  lite  and  thereby  to  countervail  medical  testi- 
mony as  to  a  condition  of  nervousness  resulting  from  the  acci- 
dent, is  inadmissible  as  involving  a  non  sequitur.  The  major 
premise  of  the  syllogism  is  faulty  in  assuming  a  relationship  of 
cause  and  effect  that  may  be  true  of  a  class  or  in  the  average, 
to  be  true  of  every  individual  in  the  class. 

2.  Testimony  of  police  records  as  to  arrests  on  criminal  charges, 

offered  to  impeach  the  general  character  of  a  plaintiff  in  an 
action  for  negligence,  is  inadmissible  to  impeach  credibility. 

3.  It  is  not  error  for  the  court  to  refuse  to  charge  the  jury  on  the 

subject  of  contributory  negligence,  where  there  is  no  proof  of 
contributory  negligence  in  the  case.  If  such  charge  is 
given  and  the  question  is  left  to  the  jury,  it  is  not  an  error 
prejudicial  to  the  defendant,  but  in  his  favor. 

HOSEA,  J. 

Heard  on  motion  for  a  new  trial. 

The  facts,  in  brief,  as  developed  in  the  trial,  were  that 
defendant's  wagon  stood  backed  against  the  pavement  curb 
at  right  angles  therewith.  The  loading,  as  appears,  was 
completed,  and  certain  planks  projected  from  and  beyond 
the  wagon  bed  wholly  or  partially  across  the  pavement. 
Some  barrels  stood  at  the  house  line  behind  the  wagon,  which 
impeded  the  space  for  passage,  if  any  existed,  at  the  rear 
of  the  projecting  boards.  Plaintiff,  coming  along  the  pave- 
ment toward  her  home  near  by,  seeing  or  supposing  that 
there  was  no  passage-way  at  the  rear,  started  to  go  into 
the  street  to  pass  around  the  obstruction  as  others  had  done. 
At  about  that  time  the  driver  mounted  the  wagon,  and 
started  the  horses  quickly  sidewise  in  such  manner  that  the 
projecting  lumber  was  swept  with  force  laterally  around 
across  the  pavement,  so  that  it  struck  the  plaintiff,  knocked 
her  down  and  injured  her  severely. 

Plaintiff  and  her  attending  physician  testified  to  her  good 
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health  prior  to  the  accident,  and  to  specific  impairment  of 
^  health  resulting  from  the  injuries  received. 

Objections  based  on  what  are  claimed  to  have  been  er- 
roneous rulings  in  the  case  by  the  trial  judge  are  here 
considered  in  the  order  presented. 

( I )  Plaintiff  and  her  physician  having  testified  that  she 
was  in  good  health  before  the  accident,  the  attending  physi- 
cian who  had  also  treated  her  for  the  injuries  received,  was 
asked  on  cross-examination  whether  "regularity  or  irregu- 
larity of  life  aflfected  a  patient's  health,"  and  he  answered 
affirmatively. 

Thereupon,  defendant  proposed  to  prove  fcv  police  officers 
that  plaintiflF  had  led  an  "irregular"  life,  which  testimony 
was  excluded  by  the  court. 

Defendant  admits  that  such  testimony,  if  offered  to  im- 
peach the  character  of  plaintiff,  would  be  properly  excluded, 
but  claims  that  the  offer  was  "for  the  purpose  of  showing 
that  the  injury  complained  of,  especially  her  extreme  ner- 
vousness, was  not  due  wholly,  if  at  all,  to  the  accident,  but 
was  the  result  of  her  mode  of  life." 

It  was  competent  for  defendant  to  contradict  the  plaintiff's 
testimony  as  to  her  good  health  before  the  accident;  but 
this  means  her  physical,  not  her  moral  health.  Under  the 
elementary  rule  requiring  the  best  kind  of  evidence  suited 
to  the  fact  to  be  shown,  the  proof  must  be  direct  and  not 
indirect ;  that  is,  the  evidence  must  relate  to  physical  and  not 
moral  symptoms.  What  was  proposed  to  be  shown  was  a 
purely  collateral  fact  of  a  wholly  different  class  of  facts 
assumed  to  possess  such  a  relation  of  cause  and  effect  with 
the  fact  to  be  shown,  as  that  the  primary  fact  might  be 
conclusively  presumed  from  the  collateral  fact.  But  the 
major  premise  of  the  syllogism  is  faulty  in  assuming  that 
a  relationship  that  might  possibly  be  true  of  a  class  or  in  the 
average,  is  true  of  every  individual  in  the  class.  History 
and  common  observation  disprove  the  assumption.  The 
method  of  reasoning  upon  which  defendant  sought  to  in- 
troduce the  testimony  has  also  been  discredited  by  the  Su- 
preme Court.  (See  Village  of  Shelby  v.  Claggett,  46  O. 
S.,  549  (555)- 
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It  may  be  worth  while  to  note,  also,  that  the  "irreg^arity" 
of  life  which  the  physician  (Dr.  Erwin)  understood  counsel 
to  ask  about,  and  concerning  which  he  answered,  had  ref- 
erence solely  to  regularity  of  bodily  habit — as  to  eating, 
sleeping,  etc. — ^and  not,  as  counsel  erroneously  assume,  to 
dissolute,  dissipated,  or  immoral  habits,  as  clearly  appears 
in  the  next  succeeding  question  and  answer  to  those  here 
quoted  from  the  brief.  The  omission  to  include  this  in  the 
brief  was  doubtless  an  oversight,  but,  nevertheless,  im- 
portant; for  the  omitted  testimony  takes  away  the  entire 
basis  of  fact  for  the  argument. 

It  is  often  asstmied  that  people  with  red  hair  have  un- 
governable tempers ;  but  the  assumed  relation  would  hardly 
make  proof  that  a  man  had  red  hair  admissible  for  the  pur- 
pose of  contradicting  evidence  of  a  peaceable  and  quiet  dis- 
position. 

(2)  On  cross-examination  the  plaintiff  was  asked  the 
question,  "How  many  times  have  you  been  arrested?"  which 
was  ruled  out  upon  objection;  and  the  dictum  in  Coble  v. 
The  State,  31  O.  S.,  102,  is  cited  as  authority  to  the  con- 
trary. 

That  case,  however,  was  a  criminal  prosecution  under 
Section  139  of  the  Criminal  Code,  providing  that  convic- 
tions may  be  shown  to  affect  credibility,  and  is  not  in  point 
in  civil  cases  of  this  nature.  The  established  rule  as  to 
attacking  credibility  in  civil  cases  is  by  proving  reputation 
for  veracity;  and  proof  must  be  restricted  thereto,  and  not 
involve  the  entire  moral  character.  Perkins  v.  Mobley, 
4  O.  S.,  688. 

Moreover,  it  is  within  the  discretion  of  the  trial  court  to 
allow  or  disallow  cross-examination  as  to  a  witness'  past 
record,  and  it  should  be  excluded  if  unjust  to  witness  or  is 
not  called  for  by  the  case.  Wrae  v.  State,  20  O.  S.,  460 
(471);  Hanaff  v.  State,  37  O.  S.,  178  (180);  Bank  v. 
Slemmons,  34  St.,  142  ( 147) .  Nor  can  questions  be  asked 
in  cross-examination,  as  to  collateral  matters,  for  the  pur- 
pose of  contradiction.  Kent  v.  State,  42  O.  S.,  426.  And 
in  a  case  of  the  nature  of  that  at  bar  refusal  to  admit  evi- 
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dence  of  moral  lapses  has  been  sustained  by  our  court  of 
last  resort    Shelby  v.  Claggett,  46  O.  S.,  549. 

The  action  of  the  court  here  is  sustainable  upon  another 
ground,  namely,  that  it  is  not  permissible  under  guise  of  a 
cross-examination  at  any  time  to  get  in  evidence  not  prov- 
able in  defense.    Duval  v.  Davey,  32  O.  S.,  604  (613). 

(3)  Refusal  of  third  special  charge  that:  "if  plaintiff  by 
her  own  testimony  in  support  of  her  cause  of  action,  raises 
a  presumption  of  contributory  negligence,  the  burden  rests 
upon  her  to  remove  that  presumption." 

A  review  of  the  testimony  in  the  case  satisfies  me  beyond 
question  that  this  charge  was  properly  refused.  There  is 
nothing  whatever  in  the  plaintiff's  testimony — or  any  other 
testimony  in  the  case — that  implies  or  raises  even  a  sus- 
picion of  negligence  on  her  part. 

The  theory  urged  by  defendant  throughout  the  case,  and 
especially  in  argument,  however,  caused  the  court  to  lose 
sight  of  the  first  and  better  impression  on  this  point,  and 
to  leave  this  question  to  be  determined  by  the  jury.  It  is 
admitted  that  this  was  a  technical  error;  but,  if  so,  it  was 
in  defendant's  favor  and  not  to  his  prejudice. 

The  theory  of  defendant  is  based  on  the  assumption  that 
plaintiflf  on  approaching  the  wagon,  and  seeing  the  boards 
projecting  over  the  sidewalk,  was  bound  to  anticipate  the 
possibility  (i)  of  the  driver  getting  on  his  wagon;  (2)  of 
his  starting  his  team  with  suddenness;  and  (3)  of  starting — 
not  directly  forward,  or  to  the  left,  but — to  the  right,  at  such 
an  angle  with  the  pavement  as  that  the  wagon  would  swing 
upon  the  hind  wheels  as  a  pivot,  and  carry  the  projecting 
boards  across  the  pavement  like  the  projecting  scythe  of 
an  ancient  war  chariot;  and  that,  anticipating  these  possi- 
bilities, she  was  bound  to  govern  herself  accordingly  and 
keep  out  of  the  way. 

It  is  safe  to  say  that  "ordinary  care'*  requires  no  such 
prescience.  Although  the  question  was  submitted  to  the 
jury — a  fact  of  which  the  defendant  can  not  complain — yet 
it  is  clear  from  the  record  that,  as  a  matter  of  law,  the  court 
should  have  taken  the  responsibility  of  deciding  the  point 
and  so  advising  the  jury.    The  jury  decided  it  properly. 
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(4)  The  charge  as  to  facts  excusing  contributory  negli- 
gence, though  unnecessary,  is  not  to  the  prejudice  of  the 
defendant,  if  no  contributory  negligence  existed.  That  it 
was  the  duty  of  the  driver  to  look  before  starting  his  team 
must  be  conceded.  The  pavement  is  for  pedestrians  exclu- 
sively. He  had  no  right  to  so  load  his  wagon  as  to  make 
it  a  dangerous  agency  to  those  passing  rightfully  on  the 
pavement,  and  then,  without  taking  any  precaution  against 
injuring  others,  start  it  in  such  manner  as  to  swing  the 
boards  around  in  a  manner  that  could  not  possibly  be  antic- 
ipated by  any  one  on  the  pavement.  The  omission  to  look 
or  to  give  warning,  coupled  with  his  sudden  and  rapid  start- 
ing sidewise — thus  giving  the  boards  an  added  danger  in 
the  impetus  of  their  swing — ^made  his  negligence  so  gross*as 
to  indicate  entire  indifference  to  the  rights  or  safety  of 
others. 

The  error  in  the  charge  was  not  prejudicial,  and  the  mo- 
tion for  a  pew  trial  will  be  overruled. 

John  C.  Rogers,  for  plaintiff. 

IV.  M.  Tugntan  and  R.  B.  Smith,  for  defendant. 


ScHMUDDi  v.  Meyer. 

1.  In  executed  contracts  the  question  of  consideration  is  immaterial. 

The  question  of  consideration  has  relation  to  the  enforcement 
of  an  executory  promise. 

2.  Want  of  consideration  can  not  be  pleaded  against  a  surety  upon 

a  joint  bond  who  has  paid  his  share,  and  payment  has  been  ac- 
cepted and  party  formally  released. 

HoSEA,  J. 

Motion  for  judgment  on  the  pleadings  as  to  Meyer. 

Meyer  is  shown  by  the  petition  to  be  one  of  the  sureties 
on  the  bond  of  Havekotte,  guardian  of  plaintiff  and  his 
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sister.  The  final  account  of  the  guardian,  filed  and  con- 
firmed in  August  and  September,  1897,  showed  a  balance 
of  $1,077.65  due  this  plaintiff,  on  which  he  admits  a  pay- 
ment of  $712.70,  and  seeks  to  recover  against  the  co-sureties 
Meyer  and  Mehmert,  the  balance  of  $364.95  with  interest 
from  August  i,  1897.  The.  bond  attached  is  in  the  usual 
form. 

In  his  answer,  Meyer  pleads  a  payment  of  $1,500  to  plain- 
tiff and  his  sister  jointly,  and  a  joint  release  and  acquittance 
in  writing,  releasing  him  individually  from  all  further  lia- 
bility upon  said  bond,  said  acquittance  being  in  due  form, 
dated  December  30,  1897,  and  signed  by  plaintiff  and  his 
sister. 

By  his  reply,  plaintiff  admits  the  signing  of  the  acquit- 
tance pleaded,  and  says  he  received  thereon  $712.70.  Then 
follow  a  number  of  immaterial  averments  relating  to  repre- 
sentations made  to  him  by  Meyer  and  Attorney  Dewald, 
who  paid  the  money — $712.70 — and  required  plaintiff  and 
his  sister  to  sign  the  release  as  a  condition  of  pa3rment,  etc. 

He  then  says  there  was  no  consideration  for  the  "sur- 
render of  the  residue  of  $1,077.65  due  him,"  etc.,  nor  for 
the  release  of  Meyer  as  surety. 

The  brief  of  plaintiff  intimates  a  number  of  matters  addi- 
tional to  those  pleaded,  all  of  which,  if  susceptible  of  proof, 
might — so  far  as  they  go — form  the  basis  of  a  proceeding  in 
equity  to  set  aside  the  acquittance  and  release  as  obtained  by 
fraud,  etc. 

The  matters  pleaded  in  the  reply,  however,  are  too  frag- 
mentary and  immaterial  to  be  considered  in  a  suit  at  law 
upon  the  bond,  as  an  answer  to  a  formally  executed  release, 
and  must  be  discarded. 

The  denial  of  consideration  is,  moreover,  a  conclusion  of 
law  in  view  of  the  facts  admitted. 

If,  as  claimed  by  the  plaintiff,  the  bond  is  joint  and  sev- 
eral, the  right  of  se.ttlement  by  composition  with  one  of 
several  sureties  without  discharging  the  rest,  existed  at 
common  law.  If  the  bond  is  joint,  the  statutes  give  a  right 
of  settlement  with  and  discharge  of  a  surety  without  affect- 
ing the  liability  of  the  others. 
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The  question  of  consideration  does  not  often  arise  in 
executed  contracts,  for  the  reason  that  where  parties  on 
both  sides  have  carried  their  intentions  into  effect,  it  is  pre- 
sumed that  the  consideration  was  satisfactory.  In  fact, 
the  original  settlement  of  the  question  of  consideration  ap- 
plies the  rule  which  {heretofore  was  confined  to  verbal  prom- 
ises only  to  all  simple  executory  contracts  (as  distinguished 
from  those  under  seal  or  specialties)  of  an  executory  nature. 
{Rann  v.  Hughes,  7  T.  R.,  350). 

This  has  now  become  elementary  doctrine,  and — as  usually 
stated  in  the  text-book — "a  simple  executory  promise  not 
supported  by  a  valuable  consideration  is  void  as  between 
the  parties  thereto" ;  that  is,  it  is  unenforceable.  The  con- 
sideration, in  other  words,  goes  to  the  right  of  enforcement. 
After  the  parties  have  voluntarily  performed,  it  is  no  longer 
a  contract,  properly  speaking,  but  a  thing  done  and  must 
so  exist  until  undone. 

x\  promise  to  waive  a  lien,  for  example,  can  not  be  en- 
forced except  upon  a  valuable  consideration;  but  after  the 
lien  is  waived  (as  by  the  cancellation  of  a  mortgage  or  a  mi- 
nor lien),  all  the  king's  horses  of  the  law  could  not  put 
Humpty  Dumpty  on  the  wall  again — excepting  that  a  court 
of  equity  acting  upon  grounds  of  fraud  or  mistake  can  decree 
the  restoration  by  compelling  the  individual  to  undo  the 
wrong. 

The  rule  is,  therefore,  that  in  executed  contracts  the  ques- 
tion of  consideration  is  immaterial.  Page  on  Contracts, 
§2281. 

Under  these  circumstances,  I  do  not  see  how  this  action 
can  proceed  against  Meyer  so  long  as  the  release  and  ac- 
quittance pleaded,  whose  execution  is  admitted  by  plaintiff, 
stands  unrescinded  and  legally  unimpeached. 

The  plaintiff,  when  he  signed  it,  was  of  full  age  and  he 
must  be  presumed  to  have  fully  known  the  finding  of  the 
court  upon  his  account,  because  he  must  have  had  full  no- 
tice of  its  filing  and  confirmation  as  required  by  law.  There 
is  no  showing  that  he  was,  in  any  way,  misled  by  Meyer; 
and  the  alleged  representations  of  Dewald  were  in  respect 
of  matters  he  is  presumed  to  have  known  all  about.    More- 
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over,  the  document  he  signed  is  clear  and  explicit  in  its 
terms  and  simply  released  one  surety,  and  did  not  affect  his 
right  to  recover  the  balance  due  him. 

The  defense  of  Meyer  is  complete  upon  the  pleadings, 
and  there  is  nothing  for  the  jury  to  pass  upon  in  his  case; 
and  he  will  be  dismissed  from  the  action. 

Motion  granted. 

/.  G.  Penn,  for  plaintiff. 
D.  S.  Oliver,  for  defendant. 


The   Union   Savings   Bank  &  Trust  Co.  v.  Thk  Pike 

Building  Co.  et  al. 

1.  A  covenant  to  insure  in  a  lease,  is  in  the  nature  of  a  covenant 

running  with  the  land  and  can  not  be  dealt  with  as  a  separate 
equity. 

2.  A  purchaser  at  judicial   sale,  while   not  a  party  to  the  suitj  is 

a  party  to  the  sale,  and  is  bound  to  take  notice  of  the  char- 
acter, condition  and  amount  of  the  property  sold,  and  to  details 
which  are  matters  of  public  record,  under  the  maxim,  Id  cer- 
tum  est  quod  reddi  cerium  potest. 

HosEA,  J. ;  Smith  and  Ferris,  JJ.,  concur. 
Motion  to  set  aside  sale. 

The  view  that  we  take  of  this  case  renders  an  extended 
opinion  unnecessary  upon  the  present  motion.  A  sale  in 
foreclosure  carries  with  it  all  the  interest  in  law  or  equity  of 
the  mortgagee,  and,  by  consequence,  that  of  the  mortgagor; 
and  whatever  inheres  in  the  estate  sold  passes  to  the  pur- 
chaser. i6  ().,  125,  Frische  v.  Kramer's  Lessee;  10  O.  S., 
339*  Chillis  v.  Childs  et  al. 

It  is  obvious  that  if  the  lease  involved  in  this  suit  had 
been  duly  assigned  prior  to  the  destruction  of  the  buildings, 
the  assignee  would  have  stepped  into  the  shoes  of  the  lessee 
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completely  with  respect  to  every  covenant  of  the  lease.  The 
covenant  as  to  insurance  had  reference  to  the  lessee  in  his 
capacity  as  such,  and  not  to  the  individual  independently  of 
that  relation.  The  destruction  of  the  buildings  simply 
brought  into  existence  the  conditions  provided  for  by  the 
covenant,  but  in  nowise  altered  the  nature  of  the  covenant 
or  the  lessee's  relation  thereto.  It  was  an  inherent  condi- 
tion of  the  leasehold  estate,  in  the  nature  of  a  covenant  run- 
ning with  the  land ;  and  was  not  and  could  not  become  and 
be  dealt  with  as  a  separate  equity.  It  was  of  the  essence 
of  the  estate  mortgaged  and  sold,  just  as  is  the  privilege  of 
purchase ;  and,  being:  such,  passed  under  the  mortgage. 
What  was  to  be  sold  upon  foreclosure  was  not — as  counsel 
insist — a  tangible  sum  of  money  realized,  but  the  interest 
and  estate  of  the  lessee,  of  which  estate  these  things  are 
incidents  and  involve  a  right  to  insist  upon  the  performance 
of  the  covenants  on  the  part  of  the  lessor  based  upon  due 
performance  by  him  who  succeeds  to  the  rights  of  the 
lessee. 

The  intent,  only,  is  necessary  to  make  this  such  a  condition 
as  runs  with  the  leasehold  estate;  and  we  are  of  opinion 
that  this  clearly  appears  in  the  instrument  of  lease  in  ques- 
tion. Masury  v.  Southivorth,  g  Ohio  St.,  341 ;  cited  and  ap- 
proved in  Easter  v.  Railroad  Co.,  14  O.  S.,  48-51 ;  Smith 
V.  Harrison,  42  O.  S.,  180-184;  Raihvay  v.  Bosworth,  46 
O.  S..  81-86. 

The  objections  urged  to  the  advertisement,  etc.,  are  such 
as  would  come  with  greater  propriety  from  the  purchaser; 
but,  nevertheless,  we  are  unable  to  perceive  how  the  interests 
of  the  mortgagor  are  prejudiced.  While  a  purchaser  is  not 
a  party  to  the  suit,  he  is,  in  the  language  of  the  Supreme 
Court,  "a  party  to  the  sale"  (15  O.  S.,  350),  and  bound  to 
take  notice  of  the  character,  condition  and  amount  of  the 
property  sold.  All  details  were  matters  of  record  in  the  suit 
and  the  lease  was  duly  recorded  in  the  public  records. 
Dresbach  v.  Stci,t,  41  O.  S.,  70,  71  {77). 

The  object  of  the  advertisement  is  not  to  apprisi  pur- 
chasers of  all  details  connected  with  the  title,  but  merely  to 
attract  them  by  a  general  description  of  the  property  or 
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interest  to  be  sold.  Id  cerium  est  quod  reddi  cerium  poiesi, 
applies  to  purchasers  as  an  obvious  corollary  to  the  rule 
of  caveai  emptor,  which  applies  in  all  strictness  to  judicial 
sale^. 

The  recent  decision  of  this  court  at  special  term,  cited,  as 
reference — so  far  as  this  point  is  concerned — ^to  an  adver- 
tisement that  was  misleading  in  character,  because  it  de- 
scribed by  metes  and  bounds  only,  ignoring  the  existence  of 
a  b'rick  dwelling-house  on  the  property,  and  leading  the 
public  to  understand  that  the  property  to  be  sold  was  mere 
vacant  land  without  improvements.  The  advertisement  was, 
therefore,  incomplete  under  the  statute ;  moreover,  this  was 
but  one,  and  not  the  most  important,  of  the  grounds  for 
setting  aside  the  sale  in  that  case,  but  none  had  any  bearing 
upon  the  case  at  bar. 

We  perceive  in  the  proceedings  of  the  sale  here  in  ques- 
tion, no  irregularity,  much  less  any  prejudicial  error.  The 
privilege  of  purchase  and  the  covenant  as  to  insurance  were 
properly  considered  as  elements  in  appraising  the  value  of 
the  lessee's  estate,  and  that  estate  or  interest  vanned  en  gros 
was  the  thing  sold. 

Motion  to  set  aside  sale  is  denied.  Motion  to  confirm 
sale  granted,  and  sale  confirmed. 

John  C.  Healy,  W,  Austin  Goodman,  Thos.  H.  Kelley, 
Drausin  Wulsin  and  7.  H,  Bromwell,  for  plaintiff  in  error. 
Powel  Crosley  and  /.  C  Rogers,  for  defendants  in  error. 
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Cook  v.  Traction  Company. 

1.  A  motion  for  new  trial  will  be  overruled  where  the  facts  arc  all 

within  the  province  of  tjie  jury  to  determine. 

2.  Each  party  has  a  right  in  governing  his  own  conduct  to  assume 

that  the  other  will  perform  his  duty  also  and  act  accordingly, 
unless  and  until  he  sees  or  by  the  exercise  of  ordinary  care 
might  see,  that  it  is  dangerous  to  do  so.  But  a  party  can  not 
be  permitted  to  neglect  his  own  means  of  self-preservation  in 
reliance  upon  such  assumption. 

3.  The  plaintiff  has  the  burden  of  showing,  in  connection  with  de- 

fendant's negligence,  that  he  (plaintiff)  could  not,  by  the  exer- 
cise of  ordinary  care,  have,  avoided  the  consequences  of  such 
negligence. 

i 
HOSEA,  J. 

Motion  for  new  trial. 

After  a  painstaking  review  of  all  the  testimony,  and  a 
careful  consideration  of  the  legal  questions  involved,  I  am 
led  to  the  conclusion,  notwithstanding  the  very  able  presen- 
tation by  the  attorneys  for  plaintiff,  that  the  matters  in  issue 
were  all  strictly  within  the  functions  of  the  jury  to  deter- 
mine and  that  the  court  would  not  be  justified  in  setting 
aside  the  verdict. 

The  plaintiff,  driving  toward  town,  was  in  the  out-bound 
track  of  the  street  car  line,  where  he  knew  cars  frequently 
passed,  and  that  one  was  expected  at  about  that  time. 

The  out-bound  car  was  traveling  at  a  speed  variously 
estimated  from  eight  to  twelve  miles  per  hour,  and  the 
motorman  saw  plaintiff's  horse  and  wagon  about  one  thou- 
sand feet  away,  coming  toward  him ;  but,  owing  to  an  inter- 
vening curve  in  the  track,  could  not  tell  whether  plaintiff 
was  in  the  tracks  or  at  the  side,  until  he  reached  the  curve. 
He  saw  plaintiff's  wagon  in  the  track,  as  he  admits,  at 
fifty  to  seventy-five  feet  distance,  realized  his  peril,  and 
immediately  applied  the  reverse;  but  it  was  impossible  to 
stop  in  time  to  avoid  the  collision. 

Plaintiff  testifies  that  he  did  not  see  the  car  until  right 
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upon  him,  although  the  evidence  shows  that  the  headlight 
was  burning.  Plaintiff's  wagon  was  closed  in  front  with 
glass,  on  which  frost  had  accumulated,  but  he  kept  a  peep- 
hole open,  by  which  he  could  see  forward. 

The  time  was  about  daylight,  but  snow  covered  the  ground 
and  objects  could  be  seen  at  a  considerable  distance. 

The  duties  of  both  parties  as  to  safety  are  reasonably 
clear. 

"Each  party  has  a  right,  in  governing  his  own  conduct, 
to  assume  that  all  others  will  perform  their  duties  also, 
and  act  accordingly;  unless,  and  until,  he  sees,  or,  by  the 
exercise  of  ordinary  care,  might  see,  that  it  is  dangerous  to 
do  so.  But  it  will  not  permit  a  party,  in  reliance  on  such 
an  assumption,  to  neglect  his  own  means  of  self  preserva- 
tion."   5*^.  &  Redf,  on  Negligence,  §  92  and  notes. 

The  motorman  was  undoubtedly  justified,  in  this  in- 
stance, in  supposing  that  his  car,  being  in  full  view  of  the 
approaching  wagon,  was  seen  by  the  driver;  and  that  the 
latter,  if  in  the  track,  would  turn  out  in  due  time.  'There 
seems  to  be  no  beginning-point  for  a  charge  of  negligence 
against  the  defendant  until  the  curve  was  reached  and  the 
actual  position  of  plaintiff  realized.  The  car  being  on  a 
downgrade,  with  brakes  set  (though  to  some  extent  de- 
fective), it  was  necessary  for  the  motorman  to  throw  off 
the  brakes  and  apply  the  reverse — which  took  an  appreciable 
interval  of  time. 

So  that  it  is  not  unreasonable  to  believe  that  the  car 
could  not  have  been  stopped  in  time  to  avoid  the  collision, 
even  if  the  sanding  apparatus  had  been  in  good  order.  On 
the  other  hand,  the  plaintiff  is  chargeable  with  direct  notice 
of  his  dangerous  position  in  the  outgoing  track  from  the 
time  he  entered  upon  it.  He,  therefore,  by  the  exercise  of 
his  faculties  could  have  seen  the  car  one  thousand  feet  away, 
and  could  have  turned  out  at  any  time,  even  when  the  car 
was  only  seventy-five  feet  away. 

So  that,  even  if  mutual  negligence  be  assumed,  and  the 
exception  to  the  rule  be  invoked  in  plaintiff's  favor,  he  is 
still  barred  of  recovery  under  the  rule  established  in  Ohio, 
as  follows: 
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"The  law  in  cases  of  mutual  negligence  is,  that,  although 
there  may  have  been  negligence  oh  the  part  of  plaintiff,  yet, 
unless  he  might,  by  the  exercise  of  ordinary  care,  have  aivoid- 
ed  the  consequences  of  the  defendant's  negligence,  he  is 
entitled  to  recover."  R.  R,  v.  Crawford,  24  O.  S.,  631, 
(638),  citing  Timmons  v.  R.  R.,  6  O.  S.,  105." 

This  rule  clearly  puts  upon  the  plaintiff  the  burden  of 
showing,  in  connection  with  the  negligence  of  defendant, 
that  plaintiff  could  not,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  it. 

In  the  present  case  there  seem  to  be  but  two  theories 
that  may  explain  the  failure  of  plaintiff  to  see  the  defendant's 
car ;  one,  that  he  was  asleep,  and  the  other,  that  he  had  care- 
lessly allowed  the  peep-hole  in  his  glass  window  to  become 
obscured  by  frost.  Of  these  the  first  is  the  more  prob- 
able, because,  in  the  latter  case,  he  should  have  been  at- 
tracted by  the  flash  of  the  headlight,  even  through  the  frosted 
window,  at  quite  a  distance  away. 

But  either  condition  would  be  fatal,  because  it  would  have 
prevented  plaintiff  from  taking  ordinary  care — ^that  it,  ex- 
ercising his  faculties  of  observation — to  avoid  the  injury. 

Entertaining  these  views,  I  am  compelled  to  deny  the 
motion  for  new  trial. 

Motion  overruled. 

Clore,  Dickerson  &  Clayton,  for  plaintiff. 
Kittredge  &  IVilby,  for  defendant. 
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Harold  Everheart  v.  The  U.  S.  Investment  &  Redemp- 
tion Company. 

1.  The  unpaid  subscriptions  to  stock  are  parts  of  the  trust  fund, 

including  all  other  property  of  a  corporation,  upon  which  credi- 
tors have  a  lien  prior  to  that  of  shareholders. 

2.  Various  methods  are  adopted  in  other  jurisdictions  to  reach  these 

assets,  but  in  Ohio  the  creditor's  suit  is  favored,  and  not  only 
may  unpaid  subscriptions  be  reached,  but  also  the  statutory 
double-liability  enforced,  in  such  a  suit. 

3.  Query :  Whether  the  same  method  may  be  pursued  in  reaching 

unpaid  subscriptions  against  resident  stockholders  of  a  foreign 
corporation  to  pay  local  debts,  where  the  action  does  not  adju- 
dicate the  affairs  of  a  corporation  nor  attempt  to  wind  up  its 
business?  Certainly  an  individual  creditor  may  proceed  against 
an  individual  stockholder. 

HOSEA^  J.    • 

Motion  to  strike  from  files,  amended  petition,  etc. 

The  question  involved  in  this  motion  has  reference  to  the 
proper  method  to  be  pursued  to  reach,  on  behalf  of  creditors, 
the  unpaid  subscriptions  of  stockholders  upon  their  stock. 

The  amended  petition  seeks  to  make  the  delinquent  stock- 
holders parties,  and  is  substantially  a  creditor's  bill  to  subject 
the  assets  of  the  company  in  Ohio,  as  a  trust  fund,  to  the 
payment  of  debts. 

The  motion  is  based  upon  the  theory  that  the  amended 
petition  is  an  interference  with  procedure  proper  to  be  talrcn 
by  the  receiver ;  that  the  stockholders  are  not  necessary  nor 
proper  parties;  and  that  the  suit  would  be  thus  converted 
into  one  for  the  dissolution  and  formal  winding  up  of  the 
company — which  can  only  be  done  in  the  parent  state  of  the 
company — West  Virginia. 

It  is  fundamental  law  that  the  capital  stock  and  other 
property  of  a  corporation  is  a  trust  fund  for  its  debts,  and 
creditors  have  a  lien  or  right  of  priority  in  relation  thereto 
over  shareholders. 

The  unpaid  subscriptions  to  stock  are  parts  of  this  trust 
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fund  held  by  shareholders,  cum  onere,  subject  to  all  the  equi- 
ties that  attach  to  it.  If  the  directors  do  not  assess  and  col- 
lect-in the  subscriptions,  equity  will  interfere  and  make  the 
assessment  by  ordering  the  shareholders  to  pay  the  amount 
severally  assessable  against  them,  to  whomever  may  be  made 
the  custodian  of  the  fund.  13  Wise,  57,  Adler  v.  Brick  Co., 
30  Fed.  Cas.  179944. 

In  some  jurisdictions  the  method  indicated  by  the  motion 
here,  is  pursued,  namely,  for  the  receiver  to  procure  an  order 
on  the  stockholders  to  show  cause  and,  on  the  return  day, 
for  the  cotirt,  upon  hearing,  to  grant  or  refuse  an  order  of 
assessment  (55  N.  J.  Eq.,  396). and  for  the  receiver  or 
assignee  to  bring  independent  suits  against  those  liable  under 
the  call  (53  Minn.,  423). 

But  these  methods  are  not  favored  in  this  state,  where  the 
money  agreed  to  be  paid  in  is  regarded  as  part  of  the  trust 
fund  and  is  reached  directly  by  a  creditor's  bill  against  equit- 
able assets.  II  Ohio,  273,  Meiers  v.  Turnpike  Co,;  13  Ohio, 
197,  Meiers  v.  Turnpike  Co.;  17  Ohio,  187,  Henry  v.  Rail- 
road. ' 

In  20  Ohio  State,  190,  Warner  \,  Callender,  the  court 
holds  not  only  that  the  unpaid  subscription  may  thus  be 
reached  in  a  creditor's  suit,  but  that  the  statutory  liability 
may  also  be  combined ;  and  this  principle  is  affirmed  in  53 
Ohio  State,  534,  Peter  v.  Foundry  &  Machine  Co, 

In  57  Ohio  State,  486,  it  is  pointed  out  that  an  action  by 
a  receiver  against  a  stockholder  to  recover  unpaid  subscrip- 
tions to  stock  is  a  legal  action  and  consequently  subject  to 
the  rigid  rules  governing  actions  at  law ;  and  contrasts  the 
more  comprehensive  and  diregt  method  of  procedure  by 
creditor's  bill  in  a  suggestion  on  this  point  to  the  law-making 
power,  citing  Smith  on  Receiverships,  174. 

In  61  Ohio  State,  it  is  held  that  the  ten  per  cent,  required 
to  be  paid  in  upon  incorporation,  but  in  fact  not  paid,  is  an 
equitable  asset  that  can  be  reached  by  a  creditor's  bill,  in 
addition  to  stockholder's  liability. 

These  authorities  are  conclusive  as  to  the  method  of 
procedure  against  Ohio  corporations,  and  there  would  seem 
to  be  no  inherent  reason  why  a  suit  of  this  nature  against 
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stockholders  of  a  foreign  corporation  residing  in  Ohio,  is 
not  a  proper  one,  where,  as  in  the  present  case,  the  purpose 
of  the  suit  is  to  subject  assets  within  the  jurisdiction  to  the 
payment  of  debts  and  does  not  involve  the  integrity  of  cor- 
porate franchise  or  a  winding  up  of  the  corporation  as  such. 

In  65  Ohio  State,  321,  Kulp  v.  Fleming,  the  question  of 
the  power  of  an  Ohio  court  to  deal  with  a  foreign  corpora- 
tion is  somewhat  discussed  and  the  language  of  the  opinion 
might,  at  first  reading,  seem  to  be  adverse  to  the  proposition 
involved  in  the  case  at  bar,  but,  upon  due  consideration, 
I  am  led  to  the  opposite  conclusion.  The  suit  "Was  by  a 
single  creditor  against  a  single  stockholder  of  a  Kansas 
corporation  to  enforce  his  double  liability,  and  the  suit  was 
sustained.    The  court  says: 

"It  being  thus  determined  that  the  liability  is  contractual, 
and  that  it  is  several,  and  that  the  creditor  first  bringing 
action  obtains  a  prior  lien  with  which  other  creditors  may 
not  interfere,  we  see  no  reason  why  it  can  not  be  enforced 
against  a  stockholder  individually,  in  Ohio,  by  action  against 
him  alone.  True,  our  method  of  enforcing  the  liability  of 
stockholders  is  by  a  proceeding  in  the  nature  of  a  suit  in 
equity  which  contemplates  the  bringing  in  of  the  corporation, 
of  all  the  creditors,  and  of  all  the  stockholders,  and  a  decree 
which  will  adjust  and  finally  settle  the  rights  and  liabilities 
of  the  parties.  *  *  *  But  our  courts  have  no  jurisdiction 
to  adjudicate  the  affairs  of  a  foreign  corporation,  and  any 
attempt  to  wind  up  its  business  by  a  comprehensive  decree 
in  our  courts  would  be  futile. 

** Whether,  when  it  is  shown  that  there  are  other  stock- 
holders residing  in  Ohio,  the  plaintiff  might  properly  make 
them  parties  and  maintain  a  suit  against  all  that  might  be 
served,  we  need  not  inquire,  for  no  such  fact  appears  in  the 
present  case." 

It  is  to  be  noted  that  the  question  related  solely  to  the 
double  liability  imposed  by  statute,  and  the  holding  of  the 
court  is:  that  where  by  the  laws  and  policy  of  the  parent 
state  such  obligation  is  regarded  as  a  contractual  one  (as 
also  in  this  state)  it  may  be  enforced.     But,  as  said  by  the 
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learned  counsel  who  contested  the  proposition  in  the  case 
cited : 

"In  considering  the  question  of  liability  of  stockholcfers 
for  the  indebtedness  of  a  corporation,  it  should  be  borne 
in  mind  that  the  liability  of  stockholders  for  unpaid  stock 
is  an  entirely  different  thing  from  double  liability  or  the 
superadded  liabilities  to  an  amount  equal  to  the  amoimt  of 
stock  owned. 

"The  liability  of  a  stockholder  to  creditors  for  the  amount 
remaining  unpaid  on  his  stock  existed  at  ccnimon  law  and 
might  be  subjected  by  any  creditor  to  the  payment  of  his 
claim." 

The  "proceeding  in  the  nature  of  a  suit  in  equity,"  em- 
ployed in  Ohio,  is  based  upon  the  principle  of  avoiding  a 
multiplicity  of  suits,  and  is  made  practicable  because  the 
corporation  is  (usually)  a  creature  of  our  law  and  the 
stockholders  are  principally  residents  of  Ohio.  65  Ohio 
State,  339. 

In  the  present  case,  all  these  conditions  exist,  except  that 
the  corporation  is  technically  the  creature  of  another  state; 
yet,  as  a  matter  of  fact,  it  is  an  organization  of  our  own 
citizens  who  obtained  a  foreign  charter  presumably  to  avoid 
double  liability,  but  doing  business  solely  in  Ohio. 

Granting  that  our  courts  would  have  no  jurisdiction  to 
entertain  proceedings  to  wind  up  a  foreign  corporation,  and 
make  a  complete  settlement  of  its  affairs,  yet  I  do  not 
perceive  any  controlling  reason  why  the  essential  principles 
declared  and  established  in  the  Ohio  cases  above  cited  can 
not  be  properly  extended  to  a  suit  by  Ohio  creditors  to 
subject  the  assets  of  the  corporation  in  Ohio  to  the  pajrment 
of  debts.  Jt  is  simply  a  logical  extension  of  the.  "Ohio 
idea'*  as  to  methods  of  procedure,  to  several  creditors  where 
the  Supreme  Court  has  sustained  it  as  to  one. 

If  there  could  be  any  objection  to  this  course,  it  can 
properly  come  only  from  the  defendants;  but  they  are  not 
objecting.  The  motion  is  by  a  creditor,  who,  if  the  rigid 
rule  he  invokes  were  enforced,  would  have  no  right  to  inter- 
vene. The  referee's  report  on  file,  and  the  supplemental 
answer  and  cross-petition  of  the  defendant  company,  gives 
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all  the  facts  necessary,  and  the  amended  petition  of  plaintiff 
brings  in  the  laws  of  West  Virginia  as  a  guide  of  action. 
To  set  all  this  aside  and  give  power  to  the  receiver,  who  is  a 
mere  custodian  of  the  fund,  to  begin  a  multiplicity  of 
suits,  de  novo,  would  create  additional  expense  to  no  pur- 
pose.   The  motion  will  be  denied. 

Motion  denied. 

Harrison  &  Aston,  for  plaintiff. 
Louis  J.  Dolle,  for  defendant. 


Jeptha  D.  Davis  v.  Sarah  J.  Fossett. 

1.  Suit  against  a  widow  for  a  debt  of  her  deceased  husband,  based 

upon  Revised  Statute  31  lo,  can  not  be  maintained  in  any  event 
without  showing  that  the  deceased  husband's  estate  is  insolvent, 
even  where  the  debt  is  known  to  have  been  created  for  family 
necessaries. 

2.  Our  statute  in  this  ragard  is  declaratory  of  the  common  law, 

making  it  the  duty  of  the  husband  to  support  the  family,  with 
a  modern  proviso  casting  the  duty  on  the  wife  only  in  case  of 
his  entire  inability. 

HOSEA,  J. 

Motion  for  non-suit. 

The  petition  alleges  medical  services  rendered  to  Jesse 
Fossett,  husband  of  plaintiff,  in  his  last  illness  at  his  instance 
and  request ;  that  defendant  and  Jesse  Fossett  lived  together 
as  a  family ;  that  defendant  is  possessed  of  a  separate  estate, 
but  that  Jesse  Fossett  had  no  means,  was  unable  to  work 
or  earn  an)rthing  or  contribute  to  the  support  of  the  family ; 
and  that  at  death  his  estate  was  not  sufficient  to  pay  any 
part  of  plaintiff's  claim  of  $400;  for  which  judgment  is 
asked  against  his  widow — this  defendant. 

The  answer  admits  the  services  rendered,  the  family  re- 
lationship of  defendant  and  Jesse  Fossett,  and  their  living 
together,  and  denies  all  other  allegations  of  the  petition. 
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The  plaintiff,  upon  whom  rests  the  burden  of  proof  to 
maintain  the  action,  proved  the  services  and  their  value,  the 
non-payment,  the  presentation  of  the  bill  to  his  estate  after 
his  decease,  and  the  fact  of  an  application  by  his  admin- 
istrator to  the  probate  court  to  sell  real  estate  to  pay 
debts.  The  evidence  on  this  point  is  a  petition  filed  in  the 
probate  court  setting  forth  a  schedule  of  the  debts — in- 
cluding plaintiff's  claim — ^and  the  costs  of  administration; 
that  there  was  no  personal  estate ;  that  the  deceased  was  at 
death  seized  in  fee  simple  of  certain  specified  real  estate,  a 
sale  of  which  is  asked.  There  is  also  producd  an  entry  in 
said  court  and  cause  confirming  sale  and  distributing  pro- 
ceeds as  to  the  first  one  only  of  the  several  pieces  of  real 
estate  described  in  the  administrator's  petition — ^this  being 
all  the  testimony  adduced. 

Th  plaintiff  having  rested,  the  defendant  moved  for  judg- 
ment of  dismissal  upon  the  ground  that  the  facts  in  testi- 
mony do  not  sustain  a  cause  of  action  against  the  defendant 

The  action  is  based  upon  the  Ohio  statute  which  is  as 
follows : 

"Section  31  lo.  [Duty  of  husband  to  support  family.] 
The  husband  must  support  himself,  his  wife,  and  his  minor 
children  out  of  his  property  or  by  his  labor.  If  he  is  unable 
to  do  so,  his  wife  must  assist  him  so  far  as  she  is  able.'' 

The  petition,  it  will  be  observed,  alleged  that  the  husband, 
Jesse  Fossett,  "had  no  means" — "was  unable  to  work  or 
earn  anything  or  contribute  to  the  support  of  the  family" — 
and  that  at  death  his  estate  was  not  sufficient  to  pay  any 
part  of  plaintiff's  claim.  The  proof  in  support  of  the  pe- 
tition entirely  fails  to  show  (i)  that  Jesse  Fossett  had  no 
means;  or  (2)  that  he  was  unable. to  work  and  contribute 
to  the  support  of  his  family,  excepting  that  he  was  unable  to 
work  during  the  illness  resulting  in  his  death;  or  (3)  that 
his  estate  was  unable  to  pay  the  debt. 

On  the  contrary,  the  record  of  the  probate  proceedings 
produced,  show  that  he  possessed  various  pieces  of  real 
estate,  and  that  only  a  part  of  the  real  estate  set  forth  was 
sold  and  that  the  claim  of  plaintiff  is  recognized  and  al- 
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lowed  by  the  administrator  as  a  valid  claim  against  the 
estate. 

Granting  for  the  sake  of  the  argument,  that  a  creditor 
of  the  husband  for  necessaries  required  and  used  in  the  sup- 
port of  the  family  or  himself,  may  proceed  against  the 
wife's  estate  in  case  of  the  inability  of  the  husband  to  pay, 
the  inability  must  be  shown  as  a  fact,  as  the  condition  prece- 
dent of  such  proceeding.  The  liability  of  the  wife,  in 
respect  of  her  separate  property  in  such  a  case,  is  in  the 
nature  of  an  equitable  asset  and  the  proceeding  is  in  the 
nature  of  one  in  aid  of  execution.  Until  the  husband's 
estate  has  been  first  exhausted,  and  this  fact  proved,  no 
ground  is  established  for  proceeding  against  the  wife  for  a 
debt  which  is  primarily  that  of  the  husband. 

That  this  is  the  proper  construction  of  the  statute  in 
question  seems  to  me  too  obvious  for  discussion,  and  if 
doubts  could  arise  upon  the  clause  quoted,  as  it  stands  alone, 
they  are  dispelled  by  the  context  before  and  after,  defining 
the  general  and  special- relations  of  husband  and  wife.  (Re- 
vised Statutes,  Sections  3108  to  31 17  inclusive.)  See,  also, 
Kelly  V.  Miller,  2  D.,  265. 

The  Iowa,  Illinois,  and  other  cases  cited,  are  based  upon 
statutes  providing  in  terms  that  debts  created  for  family 
support,  education  of  children,  etc.,  are,  in  the  first  instance, 
joint  and  several  debts  of  the  husband  and  zvife.  Conse- 
quently such  authorities  have  no  application  here.  Our  stat- 
ute is  declaratory  of  the  common  law  obligation,  with  a 
modern  proviso  making  the  wife  liable  in  a  certain  contin- 
gency only.  Before  she  can  be  charged-,  the  contingency 
specified  by  the  statute  must  be  clearly  shown. 

The  testimony  adduced  here  fails  to  show  the  conditions 
necessary  for  the  maintenance  of  the  action  upon  the  liabil- 
ity of  the  wife. 

Motion  granted  and  the  action  dismissed  at  plaintiff's 
costs. 

■ 

A.  J.  Cunningham  and  /.  T.  Harrison,  for  defendant. 
Bates  &  Meyer,  for  plaintiflf. 


BUILDING  ASSN.  CO.  v.  SCOTT.  531 


Apollo   Building   Association   v.    Sophia    Scott   ^^nd 

•    George   E.   Scott. 

1.  Sales  of  property  in  judicial  proceedings  should  follow  immediate- 

ly after  the  appraisement  (Revised  Statutes,  Section  5389- 
5390) — ^unreasonable  lapse  of  time,  ground  of  setting  aside  sale, 
coupled  with  low  appraisement. 

2.  Advertisements  of  judicial  sales  must  apprise  the  public  of  the 

nature  and  situation  of  the  property ;  and,  if  in  the  city,  its  rela- 
tion  to  contiguous  streets  (Revised  Statutes,  Section  5391-1). 
.A.n  advertisement  describing  the  land  only,  is  not  sufficient  if 
it  omits  description  of  tenements  thereon. 

3.  To  authorize  a  judicial  sale  of  lands  on  terms  of  credit,  the  lands 

must  have  been  twice  offered  and  remain  unsold  (Revised  Stat- 
utes, Section  5417). 

4.  A  purchaser  at  judicial  sale  is  not  a  proper^  party  in  proceedings 

to  confirm,  except  by  permission  of  court,  and  his  unauthorized 
motion  should  be  stricken  from  the  docket  at  his  cost. 

(i)  Motion,  filed  June  20,  1903,  by  Geo.  E.  Scott  to 
set  aside  appraisement  and  sale. 

(2)  Motion,  filed  January  27,  1904,  by  purchasers  to 
confirm  sale.  • 

(3)  Motion,  filed  January  30,  1904,  by  plaintiff  to  strike 
motion  of  purchasers  from  files. 

HOSEA,    J. 

In  this  suit  a  decree  of  foreclosure  was  rendered  at  the 
February  term  of  this  court,  1901,  authorizing  an  order  of 
sale  to  issue  directing  the  sheriff  to  appraise,  advertise  and 
sell  the  mortgaged  premises  as  upon  execution,  at  one-fourth 
cash  and  balance  in  one,  two  and  three  years,  secured  by 
mortgage,  or  all  cash,  at  option  of  purchaser. 

An  order  of  sale  was  issued  November  19,  1901,  the  prop- 
erty appraised  at  $3,000,  and  order  returned  by  direction  of 
plaintiff's  attorney,  January  22,  1902. 

A  second  order  of  sale  was  issued  April  10,  1903,  the 
property  advertised  by  description  of  lands  only,  and  sold 
for  $3,650  on  May  16,  1903. 
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The  first  motion  in  order  of  time  was  reasonably  filed  by 
George  E.  Scott,  a  defendant,  on  June  20,  1903,  and  will  be 
first  considered. 

The  grounds  of  this  motion  are:  (i)  Too  low  an  ap- 
praisement; (2)  purchase  price  below  real  value;  (3)  other 
reasons  argued  at  the  hearing;  and  is  supported  upon  the 
question  of  value  by  affidavits  of  five  persons  who  swear 
that  they  are  familiar  with  property  and  values  in  that  lo- 
cality, one  of  whom  places  the  reasonable  value  at  $4,500, 
three  of  them  at  $5»ooo,  and  one  at  $6,ooo-^an  average  of 
$5,100. 

Three  counter  affidavits — one  by  the  sheriff's  deputy  who 
made  the  sale,  in  the  nature  of  an  ai^fument  for  low 
apprai^ments  generally ;  one  by  an  appraiser  who  appraised 
the  property  upon  the  inquisition ;  and  one  by  the  husband 
of  the  purchaser  as  to  being  refused  access  to  the  house  upon 
the  property — are  filed  in  opposition  to  the  motion,  by  the 
purchasers,  who  are  not  parties  to  the  suit.  A  stranger  to 
the  record  can  not  of  right  take  part  in  proceedings;  and 
while  in  a  proper  case  one  who,  although  not  a  party,  is 
interested  in  the  subject-matter  (Code,  Section  5121),  may 
be  permitted  to  intervene,  sucji  permission  is  within  the 
discretion  of  the  court  to  grant  or  refuse.  Callender  v. 
Ry.,  II  O.  S.,  516  (520).  The  case  of  McBain  v.  McBain, 
15  O.  S.,  337  (350),  cited  in  argument  is  not  in  point.  The 
incidental  remark  of  Judge  Welch  that  "a  purchaser,  though 
not  a  party  to  a  suit  is  a  party  to  a  sale,"  has  reference  to 
constructive  notice  of  irregularities  in  the  proceedings  as 
affecting  his  title. 

In  the  case  at  bar,  the  purchasers  have  not  obtained  leave 
to  intervene,  and  as  the  affidavits  are  in  the  nature  of  a 
lucus  a  non  lucendo,  they  encumber  the  record  to  no  pur- 
pose and  will  be  stricken  from  the  files. 

Were  the  question  here  solely  one  of  value,  I  would  be 
loth  to  set  aside  an  appraisement  and  sale  on  this  ground, 
in  the  absence  of  fraud  or  manifest  mistake. 

But  an  examination  of  the  record  discloses  other  errors 
deserving  of  serious  consideration. 

The  testimony  as  to  under-valuation  derives  added  im- 
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portance  from  the  fact  that  the  appraisement  was  made 
about  a  year  and  a  half  prior  to  the  sale.  A  reading  of  the 
statutes  relating  to  execution  sales  will  clearly  indicate  the 
policy  of  the  law.  By  Section  5389,  the  officer  levying  an 
execution  is  required  to  summon  appraisers,  who  are  re- 
quired to  return  to  the  officer  forthwith  their  estimate  of 
the  real  value  in  money;  and  by  Section  5390,  a  copy  of 
this  is  to  be  forthwith  deposited  with  the  clerk  and  the 
execution  officer  is  required  to  immediately  advertise  and 
sell.  There  are  obvious  reasons  why  this  policy  of  diligence 
should  be  recognized  and  enforced  in  a  country  like  ours 
where  values  are  not  stable  and  may  undergo  material 
changes  from  time  to  time.  The  great  lapse  of  time  between 
the  appraisement  and  sale  coupled  with  the  testimony  show- 
ing the  property  to  be  worth  nearly  double  the  appraised 
value,  shows  a  condition  deserving  of  serious  consideration 
by  the  court. 

This  is  heightened  by  a  fact  of  such  common  knowledge 
as  to  justify  judicial  cognizence,  namely :  that  the  appraise- 
ment was  made  during  a  period  of  universal  depression  of 
real  estate  values  in  this  community,  which  has  now  largely 
passed  away. 

But  there  are  still  other  reasons  to  be  considered.  The 
law  relating  to  advertisements  of  execution  sales  (Section 
5391-1)  contemplates  such  a  description  as  will  apprise 
the  public  fully  of  the  nature  and  situation  of  the  property — 
a  description  not  only  of  the  land,  but  also  the  tenements 
thereon,  if  any,  and  of  the  exact  situation  of  the  property 
(if  in  the  city)  as  related  to  contiguous  streets. 

In  this  case,  the  advertisement  is  confined  to  the  technical 
description  of  the  bare  land.  Non  constat  that  if  a  party 
desiring  to  purchase  a  residence  ready  for  occupancy  had 
seen  the  advertisement,  he  would  have  supposed,  from  the 
omission  of  all  reference  to  the  improvements,  that  it  was 
vacant  property.  Who  can  say  how  many  other  bidders 
might  have  been  present  if  this  fact — all  the  facts  contem- 
plated by  the  statute — ^had  been  given? 

Nor  do  I  know  of  any  authority  in  such  a  case  for  fixing 
terms  of  credit  upon  the  sale  in  advance  of  any  effort  to 
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sell  for  cash.  The  object  of  execution  sales  is  to  convert 
property  into  cash  for  immediate  discharge  of  a  judgment, 
and  not  to  create  new  debts  and  new  delays. 

The  only  statutory  authority  of  this  nature  that  I  am 
aware  of,  is  that  conferred  by  Section  5417,  authorizing  the 
court,  where  property  is  twice  offered  and  remains  unsold, 
to  make  terms  of  sale  at  one-third  cash  and  remaining  thirds 
in  successive  years. 

Taking  all  these  reasons  together,  I  am  satisfied  that  the 
appraisement  and  sale  should  be  set  aside,  and  it  is  so 
ordered. 

This  renders  it  unnecessary  to  pass  upon  the  other  mo- 
tions excepting  for  purposes  of  costs. 

As  already  shown,  a  stranger  to  the  record  can  not  in- 
tervene except  by  permission  of  the  court.  In  this  case 
there  was  no  application  made  and  no  leave  granted.  The 
subsequent  motion  of  the  plaintiff  was,  therefore,  properly 
made  and  will  be  granted  with  costs  of  both  motions  and 
of  the  affidavits  in  opposition  against  the  purchaser. 

Motion  of  George  E.  Scott  to  set  aside  appraisement  and 
sale,  granted. 

Motion  of  Apollo  Building  Association  to  strike  from 
files  motion  of  purchasers,  is  granted. 

Motion  of  Minnie  E.  Zimmennan  and  Emma  A.  Hamil- 
ton, also  the  three  affidavits  filed  in  the  cause  in  their  behalf, 
are  stricken  from  the  files  at  their  costs. 

/.  H.  Charles  Smith,  for  plaintiff. 

John  W,  Strehli,  Shay  &  Cogan  and  Dempsey  &  Frid- 
man,  for  defendants. 
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The  Hauser,  Brenner  &  Path  Co.  v.  The  H.  E.  Pogue 

Distillery  Co. 

1.  Under  the  statute  authorizing  service  upon  the  "managing  agent" 

of  a  foreign  corporation  in  this  state,  a  service  upon  the  presi- 
dent residing  in  this  state  is  good. 

2.  Such  president  who  maintains  an  office  in  this  state  and  trans- 

acts correspondence  and  other  corporate  business  is  estopped 
by  such  acts  to  deny  his  power  to  represent  and  bind  the  cor- 
poration. Such  acts  fix  his  official  status  and  representative 
character  in  this  state. 

HOSEA,  J. 

Motion  to  quash  service  ot  summons. 

Petition  filed  Nov.  13,  1901,  for  money  only,  on  a  debt 
created  in  May  and  August,  1900. 

Personal  service  on  John  F.  Pogue,  managing  agent  of 
defendant,  on  fourth  alias  summons,  Dec.  24,  1902,  and 
then  motion  filed  Jan.  15,  1903. 

With  and  in  support  of  motion  to  quash,  is  filed  an  affi- 
davit of  John  F.  Pogue,  alleging  that  he  is  president  of  the 
defendant  company,  a  Kentucky  corporation,  carrying  on  a 
distillery  at  Maysville ;  that  said  company  does  not  maintain 
an  office  at  Cincinnati;  that  he  was  served  at  his  residence 
at  Cincinnati ;  and  that  he  is  not  a  designated  agent  of  the 
corporation  in  Ohio. 

On  March  16,  1903,  Stephen  Hauser,  Jr.,  president  of 
plaintiflF,  files  affidavit  alleging  positively  the  following 
facts: 

(i)  That  he  made  the  contract  sued  upon  with  John 
F.  Pogue,  then  first  vice-president  and  managing  agent  of 
defendant,  in  1899,  at  defendant's  office  in  the  United  Bank 
Building,  Cincinnati. 

(2)  That  the  defendant  then  maintained  and  does  still 
maintain  an  office  in  said  building  for  the  transaction  of 
business,  and  that  affiant  and  others  have  there  transacted 
business  on  behalf  of  defendant  with  and  through  said 
Pogue. 
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(3)  That  said  office  has  become  ai>d  is  well  known  to 
the  trade  and  the  business  world  as  the  office  of  defendant 
through  their  advertisements;  and  submits  in  proof  a  bill 
of  defendant  against  plaintiff,  dated  Nov.  5,  1900,  signed 
by  John  F.  Pogue,  upon  a  regular  engraved  letter  head  of 
defendant  corporation,  showing  its  full  corporate  name, 
containing  a  cut  of  defendant's  distillery  and  other  matter, 
with  the  usual  heading  of  "Cincinnati,  O.,"  as  the  place 
of  writing,  and  above  it  and  beneath  the  cut,  the  legend: 
"Cincinnati  Office,  United  Bank  Building,  Long  Distance 
Telephone  734,"  and  at  the  left,  the  names  of  the  corporate 
officers,  including  John  F.  Pogue,  first  vice-president. 

Arthur  D.  Hauser,  officer  and  employe  of  plaintiff,  with 
equal  positiveness  avers  that  the  office  of  defendant  was  in 
the  United  Bank  Building  in  1898,  1899,  1900  and  1901, 
and  was  so  designated  on  the  letter  heads  of  defendant  and 
in  the  Cincinnati  Directory;  and  that  he  made  collections 
and  had  business  dealings  there  in  relation  to  defendant 
with  said  John  F.  Pog^e  as  vice-president  and  managing 
agent. 

The  defendant,  on  March  27,  1903,  counters  with  affi- 
davits of  John  F.  Pogue,  president;  Henry  E.  Pogue,  gen- 
eral manager,  and  William  L.  Pogue,  vice-president. 

John  F.  Pogue,  president,  denies  that  he  is  the  "managing 
agent"  (quoting  the  words)  ;  avers  that  he  is  an  attorney  at 
law,  and  has  an  office  in  the  United  Bank  Building.  He 
admits  the  card  in  the  City  Directory,  referring  to  the 
H.  E.  Pogue  Distillery  Co.,  but  claims  it  was  to  avoid  con- 
fusion of  correspondence  and  mail  deliveries  as  between 
himself  and  the  H.  &  S.  Pogue  Co.  ( presumably  the 
dealers  in  dry  goods) ;  but  alleges  discontinuance  of  said 
card  prior  to  filing  this  suit.  He  admits  the  letter  heads, 
but  says  they  are  for  his  personal  convenience  in  "conduct- 
ing his  personal  correspondence  in  connection  with  the 
business  of  the  defendant  company";  admits  transaction  of 
business  with  plaintiff  at  his  office  in  United  Bank  Building, 
but  claims  that  Hauser  knew  that  "all  such  business  was 
necessarily  submitted  to  the  company  at  Maysville,"  and  no 
contracts  "closed  or  consummated'*  at  Cincinnati;  that  all 
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dealings  between  the  partieis,  "aside  from  the  first  or  pri- 
mary negotiations,"  were  conducted  at  Maysville;  and  the 
matters  in  controversy  were  submitted  to  affiant  at  his 
office  in  Cincinnati  for  convenience  of  plaintiff.  He  denies 
that  any  sign  of  the  defendant  has  been  or  is  upon  his  office 
door. 

The  allegations  of  A.  D.  Hauser  as  to  collections  are 
denied  "so  far  as  affiant  remembers";  and  he  avers  in- 
dividual unfamiliarity  with  the  construction  of  cooperage 
and  plaintiff's  knowledge  of  this  fact;  and  admits  visits  of 
Wm.  Pogue  to  Cincinnati  before  and  after  the  contracts 
sued  upon  to  consult  plaintiff  with  reference  thereto. 

The  remaining  affidavits  vary  but  little  in  substance  or 
phraseology  from  that  of  John  F.  Pogue,  and  add  nothing 
essentially  new  to  the  status  of  fact. 

A  careful  consideration  of  these  affidavits  leads  to  the 
conclusion  that  the  defendants  fail  to  meet  and  answer  the 
allegations  of  fact  applicable  to  the  prior  dates  involved, 
and  also  fail  to  recognize  the  distinction  between  the  prac- 
tical operation  of  the  distillery  and  details  of  business  con- 
nected therewith,  and  the  management  of  the  corporate 
affairs,  per  se, 

John  F.  Pogue,. while  he  may  be  unfamiliar  with  prac- 
tical details  of  manufacturing,  etc.,  is  nevertheless  the 
president  and  chief  executive  officer  of  the  corporation, 
which  as  a  creature  of  law  requires  legal,  rather  than 
manufacturing  skill  for  the  management  of  this  branch 
of  its  service — and  possibly  this  was  the  reason  for  his 
selection. 

To  say  that  the  president  of  a  corporation  is  not  a 
"managing  agent,"  is  but  a  mere  quibble  of  words.  A  cor- 
poration can  only  act  through  its  agents.  All  its  legal 
officers  are  its  agents,  and  the  president  is  chief;  and  is, 
by  virtue  of  his  office,  the  responsible  head  of  the  corporate 
business. 

-  A  so-called  "general  manager"  is  usually  an  employe, 
although  the  duties  may  be  performed  by  an  officer ;  but  the 
law  recognizes  no  such  office  in  a  corporation. 

It  may  well  be  that  practical  questions,  such  as  relate  to 
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cooperage  and  the  like,  should  be  referred  to  the  general 
manager  at  Maysville,  and  that  the  president  or  man- 
aging vice-president  might  be  governed  in  his  corporate 
action  by  the  skill  and  advice  of  a  general  manager,  but 
the  making  of  contracts  is  an  act  of  corporate  power 
which  is  controlled  by  the  principle:  Delegatus  non  potest 
delegare. 

There  is  no  doubt  in  my  mind  that  the  corporation,  by 
permitting  John  F.  Pogue,  a  resident  of  Cincinnati — its 
first  vice-president  and  later  and  now,  its  president — ^to 
transact  its  corporate  business  here  (for  conducting  cor- 
respondence, negotiations,  and  making  of  contracts,  etc.,  is 
corporate  business),  and  especially  by  the  direct  averments 
of  its  letter  heads  and  advertisements,  held  itself  out  to 
the  world  at  the  date  of  this  suit  and  at  date  of  the  serv- 
ice of  summons,  as  maintaining  an  office  and  an  agent 
here ;  and  as  this  agent  is  its  official  head,  it  is  estopped  by 
these  acts  to  deny  either  the  fact  of  his  agency  or  his 
plenary  power  to  represent  and  bind  the  corporation. 

If  it  has  failed,  being  a  foreign  corporation,  to  take 
the  steps  required  by  law  to  entitle  it  to  do  business  in 
this  state,  that  is  a  wrong  which  it  can  not  plead  as  an 
excuse  or  take  advantage  of  to  the  detriment  of  its  creditors. 

With  respect  to  suits  against  corporations.  Section  5044, 
R.  S.,  provides  that  service  may  be  had  upon  the  president 
or  other  chief  officer,  or,  if  he  be  not  found  in  the  county, 
then  upon  its  cashier,  treasurer,  secretary,  clerk,  or  man- 
aging agent;  and  Section  5046  provides  "that  service  on 
a  foreign  corporation  having  a  managing  agent  in  this 
state,  may  be  had  upon  such  managing  agent." 

It  must  be  admitted,  as  decided  by  the  Supreme  Court  of 
the  United  States  in  106  U.  S.,  360,  St.  Clair  v.  Cox,  that 
the  mere  accidental  and  temporary  presence  of  a  corporate 
officer  or  of  a  managing  agent  in  the  state,  as,  for  example, 
in  passing  through  the  state  as  a  traveler,  or  on  a  tempo- 
rary visit  not  connected  with  the  company  affairs,  would  not 
make  service  upon  him  valid  to  bind  the  corporation.  As 
Justice  Field  properly  says: 

"To  involve  the  representation  of  the  company  *  *  *  he 
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would  be  required  to  be  here  as  agent  or  officer  of  the  cor- 
poration, and  not  as  an  isolated  individual." 

This  and  other  similar  authorities  do  not  apply  here,  for 
the  obvious  reason  that  John  F.  Pogue  admits  his  per- 
manent residence,  his  official  status,  and  the  transaction  of 
corporate  business  at  this  place,  and  of  giving  actual  notice 
to  the  business  world  of  these  facts.  "This,"  to  further 
quote  Justice  Field's  words,  "declares  and  fixes  his  official 
status    and    representative   character   in    this   state." 

The  case  in  21  C.  C,  230  {Bucket  Pump  Co.  v.  Eagle 
Co.),  differs  from  the  case  at  bar  in  this  essential  partic- 
ular, namely,  that  there  the  service  was  upon  an  employe 
soliciting  orders,  having  no  authority  to  conclude  con- 
tracts or  bind  the  company. 

Another  section  of  the  code  indicates  a  like  distinction  in 
the  law  of  procedure  between  an  officer  of  a  corporation 
and  its  agent — one  being  an  agent  in  a  special  sense  and 
occupying  the  status  of  a  party,  the  other  being  a  mere  rep- 
resentative or  agent  in  the  general  sense.  I  refer  to  Section 
5102,  relating  to  verification  of  pleadings,  wherein  precisely 
the  same  distinction  is  made  between  the  officer  of  a  cor- 
poration and  its  agent,  as  between  a  party  and  his  agent. 
This  distinction  rests  upon  the  same  fundamental  reason 
in  both  cases,  namely,  that  the  officer  of  the  company  is  the 
direct  and  special  agent  selected  and  authorized  by  the 
stockholders ;  whereas,  the  ordinary  agent  is  but  an  employe 
who  can  only  bind  the  company  by  virtue  of  special  statutes. 

Upon  the  facts  here,  I  am  satisfied  that  the  service  of 
summons  personally  upon  John  F.  Pogue,  admittedly  the 
president  and  chief  officer  of  the  defendant  company,  and 
who  resides  and  transacts  business  for  the  company  in 
Cincinnati,  is  a  good  service  and  binds  the  company. 

Motion  to  quash  denied. 

G.  IV.  Hardacre,  for  plaintiff. 
Pogue  &  Pogue,  for  defendant. 
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